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To: Adv. Charles Ledwaba
Department of Basic Education

Per email: Ledwaba.C@dbe.gov.za & Gela.n@dbe.gov.za

12 March 2021

Dear Adv. Ledwaba,

EQUAL EDUCATION & EQUAL EDUCATION LAW CENTRE'S JOINT COMMENT ON THE DEPARTMENT OF BASIC EDUCATION’S
AMENDED NATIONAL ADMISSION POLICY FOR PUBLIC ORDINARY SCHOOLS

1. INTRODUCTION

1.1. This is a joint submission made by Equal Education ("EE") and the Equal Education Law Centre ("EELC") in response to the
Department of Basic Education’s ("DBE’s"”) call for comments in relation to the National Amended Admissions Policy for Ordinary
Public Schools (“the Amended Policy”).

1.2. EE is a movement of learners, post-school youth, parents and community members who strive for quality and equality in the
South African education system. EE engages in a broad range of activities including campaigns rooted in public action and
mobilisation, supported by rigorous research and policy analysis.

1.3. The EELC is a registered law clinic. Its staff of social justice lawyers specialise in education law and policy, through conducting
legal research and advocacy, community lawyering and public interest litigation. EELC’s overriding goal is to use the law to
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ensure the realisation of every learner’s right to equitable, safe and quality basic education regardless of the learner’s
circumstances.

Over the years, our organisations have observed a concerning trend of learners being unplaced, especially for grades 1 (one)
and 8 (eight). Year after year, concerned parents and communities approach our organisations requesting assistance with the
placement of their children in grade appropriate schools. This year is no exception, our organisations experienced an influx of
admission matters, especially since the re-opening of schools on 15 February 2021. While the Head of Departments ("HODs"),
education districts, and schools must coordinate and communicate to ensure the placement of learners, parents/caregivers often
report that their matters are not resolved by the education district and learners have to wait for long periods of time without
any access to basic education, while parents are being sent from pillar to post trying to secure placement for their children.

We welcome the process of legislative reform that could significantly impact the placement of learners in school. Our submission
is accordingly detailed and comprehensive, and proceed as follows:

1.5.1. First, we set out our general concerns with the Amended Policy, speaking to how it,

(a) is silent on MECs of Education’s statutory obligation to ensure learner placement;

(b) perpetuates exclusion and uncertainty on the admission of learners who experience barriers to learning to ordinary
school;

(c) continues to fail undocumented learners;

(d) fails to adequately address the problems with the admission administration system;

(e) needs to take a firmer stance on MECs obligation to develop school feeder zones; and

(f) exacerbates the exclusion of over-aged learners from ordinary schools.

1.5.2. We then proceed to make provision specific comments (detailed in a table below) with our recommendations on proposed
amendments.
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GENERAL CONCERNS ABOUT THE AMENDED POLICY

2.1.

Silence on MECs of Education’s statutory obligation to ensure learner placement

The purpose of the Admission Policy for Ordinary Public Schools (*Admission Policy”), is to provide guidance to provincial
education departments (“PEDs”) and school governing bodies ("SGB’s”), to develop admission policies for ordinary public
schools. In terms of section 3(3) of the South African Schools Act 84 of 1996 (“the Schools Act”), “every Member of the Executive
Council must ensure that there are enough school places so that every child who lives in his or her province can attend school
as required by subsections (1) and (2)”. Despite this clear obligation, every year there are thousands of learners who remain
unplaced due to a lack of space in schools. As at 14 February 2021, according to information provided by Minister Motshekga in
a press briefing, there were approximately 8982 unplaced grade 1 learners, and 16117 unplaced grade 8 learners across South
Africa. This number does not however account for unplaced learners in other grades who for various reasons have had to change
schools.

Despite the important obligation placed on the MECs in terms of the Schools Act, this obligation has not been captured in the
Admission Policy. In order to ensure proper accountability by MECs, oversight by the DBE, and to protect the best interests of
learners in terms of both sections 28 and 29 of the Constitution, the obligation placed on MECs in terms of section 3(3) of the
Schools Act must clearly be stated in the Admission Policy.

In addition, we recommend that the Amended Policy compel each MEC to publicly release 30 days after the commencement of

each academic year, a report that outlines

e the number of unplaced learners in their province - if any.

e Reasons why learners were not placed

e Steps that PED’s, in consultation with education districts and schools, will take to remedy the problem and ensure that all
learners in his/her province are placed in suitable grade appropriate schools.

Furthermore, we strongly believe that as the custodian of the basic education sector, that the Minister of Basic Education
formulate a reasonable timeframe by which all learners, across provinces must be accommodated in schools, as to not infringe
on their right to access to education.
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Perpetuates exclusion and uncertainty on the admission of learners who experience barriers to learning to school

Section 12(4) of the Schools Act, which speaks to the provisioning of education to learners with special education needs in
ordinary schools, stipulates that the MEC “"must, where reasonably practicable, provide education for learners with special
education needs at ordinary public schools and provide relevant educational support services to such learners”. While section
12(4) limits the obligation of ordinary schools in relation to learners who experience barriers to learning, we submit that a
positive obligation indeed exists for ordinary schools to admit these learners, and to provide the relevant and individualised
support they need to learn. Despite this, every year the EELC and EE receive humerous matters from parents/ caregivers who
seek assistance with placement for their children who require additional support and reasonable accommodations when admitted
to school. Learners experiencing barriers to learning, in particular learners with disabilities, are often refused admission to
ordinary schools without the school making any effort to consider the accommodations it should make and parents/ caregivers
are sent from pillar to post to find suitable placement. Learners are often placed on long waiting lists for admission to special
schools, without due consideration to parental choice and in the absence of clear guidelines and processes to be followed.

The DBE's ‘Screening, Identification, Assessment and Support Policy, 2014' (“SIAS Policy”) provides a framework to standardise
the procedures to identify, assess and provide the necessary for all learners who require and are entitled to, additional support
to enhance their participation, achievement and inclusion in school. The SIAS policy organises the provision of support services
based on the level of support needed to accommodate a learner. A learner could have “low”, “moderate” or “high” levels of
support needs. In terms of low levels of support, most curriculum adjustments and accommodations for assessment are relatively
inexpensive and should be funded from the school’s budget. These would include for example, a teacher adjusting his/ her
teaching strategy so that content is presented in a more accessible way in class. A more moderate level of support refers to
adjustments that require more planning, and would potentially involve more role players such as curriculum and assessment
advisors, as well as greater oversight and monitoring from School-Based support teams. This may include more frequent
specialist support. High levels of support refer to complex and on-going adjustments to the regular curriculum programme, the
implementation of a differentiated curriculum, assessment accommodations and concessions as well as frequent access to
specialised support and therapeutic services.

Both the SIAS policy and the DBE’s Special School Guidelines provide that special schools must only admit learners who require
high levels of support, where that support cannot be provided by the District at an ordinary school. A learner’s support needs
must therefore be determined in terms of the SIAS Policy and only then, should a learner be considered for placement in a
special school and with the informed consent of the parent/ caregiver. In terms of the Special School Guidelines all learner
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admissions to special schools must be ratified by the District-based Support Team (*"DBST”).! Admission to a special school
should therefore be considered as a last option for a learner and should only be done in cases where reasonable accommodation
cannot be made available in the local ordinary school. This means that all learners who need low and moderate levels of support
must be admitted to their local ordinary school, unless a school is able to show that it is unable to reasonably do so.

It is therefore crucial that the Amended Policy reiterates the constitutional and statutory duty of ordinary schools, education
districts, and HODs to ensure the placement of all learners in ordinary schools, including learners who experience barriers to
learning. Contrary to section 12(4) of the Schools Act, clause 25 of the Amended Policy states, "Public ordinary schools may
admit learners with special education needs, where this is reasonably practical. Schools are encouraged to make the necessary
arrangements, as far as practically possible, to make their facilities accessible to such learners....” This clause is not only contrary
to the Schools Act but also gives ordinary schools an “out” when it comes to the admission of learners who experience barriers
to learning. The proposed clause waters down the existing obligations placed on ordinary schools as they are merely
“encouraged” to to accommodate the learners by making the school facilities accessible to these learners. We wish to point out
that ensuring an inclusive school environment for all learners, including learners who experience barriers to learning, would go
beyond just making the school’s facilities accessible but would also require accessibility in terms of teaching and curriculum
offered to the learners.

We recommend that the Amended Policy be aligned with the Schools Act and existing law and policy framework, and that the
word “may” in clause 6 is replaced with "must”. We further recommend the amendment of clauses 2.1., placing a clear obligation
on all ordinary schools to admit all learners, including learners who experience barriers to learning, on an equitable basis. Clause
26 to 28 of the Amended Policy sets out the process for referral of a learner who experiences barriers to learning to a suitable
school if an ordinary school elects not to admit the learner. It provides that a school must refer the admission of such a learner
to the HOD who after a process of consultation and assessment must place the learner in a suitable school, which includes
placement of a learner in a special school.

In light of the challenges outlined above, it is of utmost importance that the Amended Policy provides the much needed clarity
for instead of contributing to the confusion which exists in relation to admission of learners who experience barriers to learning
to ordinary and special schools. This referral process outlined in clause 26 to 28 of the Amended Policy must align with the
admission process contained in the SIAS policy read with the Special School Guidelines. For instance, the Special School

! Department of Basic Education (2014) Guidelines to ensure Quality Education and Support in Special Schools and Special School Resource Centres,
para. 2.2.1.(ii).
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Guidelines requires that only once the DBST ratifies the learner’s placement in a special school should the learner be admitted.
However, the Amended Policy refers to referral and approval of the admission application to the HOD and does not make
provision for the inclusion of the role of the DBST. This may result in further confusion if not clarified. Furthermore, the Amended
Policy requires a consultation with the learner’s parent, teacher and a district official, instead of the broad range of roleplayers
as identified in the SIAS policy. The Amended Policy also fails to stipulate a timeline within which the consultation and referral
process must be finalised. This may result in referred learners remaining at home with no access to education for long periods
of time while awaiting suitable placement. We therefore recommend that the Amended Policy address these concerns and be
amended to align with the SIAS policy, the Special School’s Guidelines, and all other relevant laws and policies, where applicable.

Continues to fail undocumented learners

In our view, the Amended Policy continues to fail undocumented learners. To begin, there are numerous clauses scattered
throughout the policy which introduce the requirement of an extensive list of documents that must be provided by learners, with
many of these documents being new additions which do not exist in the existing Admissions Policy. The inclusion of lists of
documentary requirements in various clauses creates confusion over whether learners can be admitted in the event that they
do not provide these documents. Clause 23 which states that learners must be admitted in spite of their possession of documents
does not remedy this confusion as it does not clearly state that “the non-production of every single type of documentation that
is listed in the Amended Policy as needing to be produced by learners cannot result in the learner being turned away from
school”. It is furthermore unclear what the purpose of the introduction of the requirement of this list of documents is and we
are concerned that this may lead to the direct and indirect discrimination of learners.

In addition to the concerning lack of clarity which is necessary within the Amended Policy, the policy makes numerous references
throughout that where certain documents are unavailable or where certain information cannot be verified, that referrals to the
Department of Home Affairs ("DHA") or even the Department of Justice and Correctional Services (*DJCS”) must be made. No
clear reasoning is offered as to why these referrals are being made. In respect of these referrals the EELC and EE makes several
submissions. First, on the whole, it is inappropriate to use the Amended Policy to regulate learners’ obtaining documentation.
Second, given the complex causes for lacking documentation (which, with respect, it is evident that the DBE does not
understand) referrals to DHA and DICS are pointless and may only lead to undue prejudice and the discrimination of learners.
Any other pressure which is placed on learners, parents and caregivers to obtain documentation under these circumstances
(such as inserting clauses which state that it is the parents’ obligation to obtain documentation for the learner) also acts as a
deterrent to access to education. Third, many of the clauses demanding referral to DHA or other institutions plainly constitutes
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discrimination on the basis of nationality. Fourth, it appears that many of the clauses violate international law in that information
which is gathered for other purposes, is then used for immigration control.

In summary, many of the clauses require clarity to the effect that no undocumented learner can be turned away. Further, all
clauses requiring referral for the purposes of obtaining documentation must be deleted.

Fails to adequately address the problems with the admission administration system

Through our work, the EE and EELC noted that there are various contributory factors that result in delayed placement of learners.
This includes problems with the existing administration system. There is a lack of coordination and communication between
education districts and schools. More specifically, it is unclear at an administrative level who between the district and the school
bears the responsibility of capturing and processing admission applications, and who in fact, has the final say when it comes to
the actual placement of the learners. In addition, there are various concerns around the online application system that is
currently being used in some provinces, like Western Cape, Gauteng and Northern Cape. Parents/ caregivers are left without
any assistance and/ or support to navigate the online application system. Furthermore, the lack of prescribed timelines for
processing admission appeals is further contributing to the problem of delayed learner placements. Parents/ caregivers have to
wait long periods of time to receive an outcome on admission appeals, or in some cases, MECs fail to respond.

(i) Lack of coordination and communication between education districts and schools

In January 2020, EELC was approached by a Western Cape parent requesting assistance with the placement of her son,
*Mila, for grade 8. The parent had made an online application timeously in 2019, however, all three schools rejected her
application informing her that they had no more space to accept new learners. The parent was advised to visit the relevant
district office to register *Mila on the unplaced learner’s database. At the end of February 2020, the parent reached out to
EELC again, explaining that *Mila was still out of school. The parent once again visited the district office and was instructed
by an official to approach two local schools as these schools still had the capacity to admit him. However, both schools
refused the learner admission, explaining that the schools were full and that they could only admit more learners on the
circuit manager’s instruction and they had received no communication to that effect. The EELC reached out to the relevant
district to get clarity on the matter wherein a district official undertook to look into the matter. After not receiving feedback
from the official, the EELC again reached out to the same official, who in turn could not recall the learner’s case nor was
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he able to retrieve the details provided to him by the EELC. The EELC enquired about this lack of coordination and the
official revealed that the district office did not keep a database of unplaced learners, and that schools were the ones
responsible for having such databases. This happened to several other clients who visited the district office to register
unplaced children but could not be accounted for when EELC followed up on these cases. The above case is only one of
many that demonstrate the gaps in the handling of applications.

The Schools Act provides that the HOD is responsible for the admission of learners to public schools. The HOD has the
discretion to delegate this mandate to the departmental officials, including the district officials. This responsibility was
confirmed by the Constitutional Court in the case of MEC for Education in Gauteng Province and Other v Governing Body
of Rivonia Primary School and Others. The Admission Policy requires the HOD to coordinate the administration of admission
of learners in public schools together with SGBs. In order to avoid confusion and delays in learner placement as outlined
in the matter above, there is an urgent need for clearer systems, particularly in terms of delegation and decision-making
authority, so that learners are placed swiftly and without undue delay.

There is also a need for more effective systems at the district level for capturing and management of admission related
cases referred to the districts. There is no uniformity on district level in how matters are captured on electronic systems,
resulting in learners falling through the cracks and learners being denied access to education. Proper data management is
crucial as the district officials are required to make use of this data to formulate a “waiting list” of unplaced learners. This
list is then used to identify the learners in need of placement as well as the schools that still have available places. The
importance of effective data capturing systems and processes at a district level cannot be emphasised enough, as learner
placement will remain a significant challenge without these basic administrative systems.

The process of learner placement requires communication and cooperation amongst all the key stakeholders, including
education districts and schools. This requires well-coordinated and effective administrative systems and processes to
ensure that this task is fulfilled in the most effective and efficient manner possible. Sending parents from one school to
the next and from schools to district offices and back again cannot be allowed to continue. If we fail to address the current
placement system and lack of clear processes and the challenges it poses, the year-on-year problem of unplaced learners
will continue.

The Amended Policy is crucial to addressing the problems with the admission administrative processes. Despite the
opportunities brought by possible amendments, the proposed amendments fall short in addressing some of the concerns
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outlined in this section. Clause 6 of the Amended Policy stipulates that the HOD is responsible for the admission of learners,
and may therefore delegate this responsibility to the District Director. Firstly, as indicated above, while schools and
education districts play an integral role in the admission of learners to school there is a need for better coordination and
communication between schools and district officials. The wording in clause 6 must be expanded, making it clear that
individual district officials also have a responsibility to facilitate the placement of learners so that if they fail to do so they
can be held accountable. Further, there is an urgent need for more effective systems at the district level for capturing and
management of admission matters when it is referred to education districts. Uniform systems on district level must be put
in place to ensure that all matters are captured so that an accurate waiting list of unplaced learners is generated in order
for PEDs to plan effectively. Again, the Amended Policy is silent on this.

The online application system

Parents in Western Cape and Gauteng have communicated that there are no systems in place to assist parents/ caregivers
who are unable to navigate the online system. HOD's, who are ultimately responsible for the administration of admissions,
must put all necessary measures in place to ensure that parents/caregivers are provided with assistance and support when
making applications online.

In Gauteng, school admissions are now coordinated by the Gauteng Department of Education ("GDE"), instead of by
individual schools. Learners apply to up to three schools (now increased to five) in whose feeder zone they fall through a
central system, and then get placed in one of them. School feeder zones have also been expanded to a 30 km radius. If it
worked well, the new system would help keep school enrolment at individual schools stable, equalise school sizes across
the province, and prevent schools from excluding learners from low income households. However, the application process
takes place online and learners’ chances of getting a place in their preferred school increase if they apply early. This means
that wealthier families who have better access to information and the internet end up applying early and securing their
preferred schools.

Further exacerbating the challenges around learner placement is that there does not seem to be a clear link between the
online system and the schools. EE Gauteng parent members communicated that they were offered placement through the
online system, which they then accepted, but when they took their children to those schools they were told the learner
does not appear on the school list. In some instances, parents/caregivers find out at a later stage that they are meant to
fill out additional application forms from the school, which is not communicated on the online portal. Parents/caregivers
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are also forced to send their children to schools further away while the schools near their places of residence do not accept
these learners. We have also seen learners lose an entire schooling year because they have not been placed.

Uniformity in the application process across all schools is critical to ensure that learners, parents/ caregivers are provided
an equal opportunity. Furthermore, to ensure that all parents/ caregivers have access to these online systems, timeously,
EE and EELC recommend that district offices and / or service centres be accessible to all parents which can assist with
online admission applications, at certain times of the year. Provision must also be made for parents to choose between
submitting the admission application online or as a hardcopy. Hardcopies can be submitted to schools directly or to the
nearest district office, who will in turn ensure that the applications are captured onto the online portal.

MECs of Education’s unreasonable delay in considering admission appeals

In January 2020, our client, Mrs Naidoo* approached the education district to request assistance with the placement of
the learner. This was done after all the schools in the area indicated that they could not place the learner as schools were
oversubscribed. Our client was assisted by a district official who indicated that he would look into the matter and provide
feedback. However, no response was received from the official so Mrs Naidoo approached us for assistance. We contacted
the same official, both telephonically and via email, on several occasions, requesting an update on our client's request for
the learner's placement but he remained unresponsive. Several months later the official finally responded to our client via
WhatsApp advising that she place the learner in a skills Centre as the learner is ‘over-aged’ and that the district cannot
assist any further. An admission appeal was lodged with the MEC on 16 October 2020 in terms of section 5 (9) of the
Schools Act, read with section 43 of the Admission Policy. Despite several follow ups and the learner being out of school
for over a year, no response had been received.

This is but one example where an unresponsive district coupled with an MECs delay / failure to consider and respond to a
parent/caregiver’s admission appeal, resulted in the learner not having access to education. This could be addressed by
incorporating prescribed timelines in the Amended Policy within which the MEC must consider and respond to an admission
appeal. We propose that the Amended Policy provides for an MEC to consider and respond to a parent/caregiver’s admission
appeal within 14 days of receipt thereof.

2.5. Needs to take a firmer stance on MECs obligation to develop school feeder zones
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School feeder zone policies at provincial level, and feeder zone clauses in school admission policies, play an important role in
ensuring much needed transformation and equitable access to education in South Africa. Despite this importance, it is alarming
that there is little to no oversight by PEDs over the formulation or implementation of school feeder zone clauses. As a result,
the effect of the implementation of feeder zone clauses in schools can be discriminatory and perpetuate inequalities within the
education system. The HODs have a legislative obligation to ensure the proper implementation of admission policies, and as
such, have an obligation to ensure that feeder zones as captured in school admission policies are fair and transformative.

The Constitutional Court confirmed the role of PEDs in determining feeder zones in the case of Federation of Governing Bodies
for South African Schools v Member of the Executive Council for Education, Gauteng and Another [2016] ZACC 14, in which EE,
represented by EELC, was an amicus curiae. In its judgment the Constitutional Court concluded that the Gauteng MEC was
responsible, under its provincial policies, for setting feeder zones. The judgement stated that:

"There is indeed much to be said for the applicant’s insistence that the word “"may” in regulation 4(1) should be read to mean
"must”. This construction is stoutly supported by the introductory phrase in regulation 4(2) which makes plain that a default
feeder zone is envisaged only “until such time as the MEC has determined a feeder zone for a particular school” [...] I accept
the invitation of the applicant that the MEC must be directed to set feeder zones required by regulation 4(1) within a reasonable
time and not later than 12 months from the date of this order.”

Furthermore, the judgment emphasized the need for PEDs to counterweight the role of SGBs stating that:

"The Constitution and the Schools Act also entrust vital tasks related to the education of our children to the MEC and HOD. In
the past, this Court has correctly cautioned against undue dominance of school governing bodies by the provincial Executive.
We have called for cooperative governance between statutory creatures — school governing bodies and the MEC and HOD -
entrusted with effective and universal access to basic education.”

EE and the EELC therefore recommend that the Amended Policy mandates HODs to develop school feeder zones rather than
make such a role discretionary for HODs. EE and the EELC also call for clearer parameters and broad stakeholder consultations
in determining and reviewing feeder zones. This includes criteria for determining feeder zones that directly addresses the ongoing
legacy of spatial apartheid and inequality in South Africa, as well as set review schedules for feeder zones to ensure that they
meet the current needs of their communities.
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2.6. Exacerbates the exclusion of over-aged learners from ordinary schools

The Constitutional Court in MEC for Education: MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC
21,2008 (1) SA474 (CC); 2008 (2) BCLR 99 (CC) (5 October 2007) highlighted that education is the engine of equal opportunity.
The drafters of the Constitution were alive and mindful of the importance and transformative impulses of this right when they
promulgated section 29 of the Constitution. Therefore, the right to basic education should not be narrowly interpreted to cater
only for learners of a certain age. The Admission Policy does very little to afford protection to ‘overaged’ learners (learners who
are 16 years and older) and the Amended Policy erodes all the protection afforded to ‘overaged’ learners and ultimately derogates
their right to basic education. Below we outline concerns and discrepancies in the Amended Policy.

The Admission Policy affords every learner the right to access basic education, regardless of their age. Clause 30 of the Admission
Policy states: "A learner who has repeated one or more years at school in terms of this policy is exempt from the age grade
norm, except that, if a learner is three years older than the norm age per grade, the Head of Department must determine
whether the learner will be admitted to that grade.” In terms of this clause a learner who is lagging behind his age cohort may
attend an ordinary school even if this learner is above the age grade norm. When the Admission Policy was introduced the same
protection was afforded to learners who were enrolled in school before the promulgation of the Act.? The reason for this is that
the learners who were in school at the time were not necessarily with their age cohort and were thus shielded by policy makers
to ensure that they are not excluded from the basic education system. The Amended Policy seeks to introduce significant changes
in that it removes clauses 28 and 30 of the Admission Policy.

The Admission Policy goes further and provides in clauses 31 and 32, respectively, that:
“...learners should progress with their age cohort. Repetition of grades seldom results in significant increases in learning

attainment and frequently has the opposite result. The norm for repetition is one year per school phase, where necessary.
Multiple repetitions in one grade are not permissible.”

2 National Admissions Policy Act, 1996, Clause 28:
The age-grade norm does not apply to a learner who is already enrolled at a public school on 1 January 2000, except that paragraph 27 may apply if it is
deemed to be in the best interests of the learner.
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"The norm is not to be construed as promoting the practice of automatic promotion. A learner's needs must be attended to
through the efforts of the learner, and his or her teachers, with support from the learner's family and peers.”

These existing clauses encourage schools to allow learners to move with their age cohorts with the necessary support from
teachers and parents so as to ensure that the learners make adequate academic progress and stay within the schooling system.

In terms of clause 31 of the Amended Policy; "A learner who is 16 years of age or older and who has never attended school and
who is seeking admission for the first time or did not make sufficient progress with his or her peer group, must be advised to
enrol at an Adult Education and Training (AET) centre” (Our emphasis). This means that an ‘over-aged’ learner who is moving
behind his/her age cohort may not be afforded the opportunity to apply to an ordinary school or if they are in a school, may be
excluded from the school and advised to attend an ABET centre, simply because they have not made “sufficient progress”. The
Amended Policy is of course silent on what exactly is meant by “sufficient progress” which may be left open to interpretation by
schools and education districts, and with no clarity, may result in the unreasonable exclusion of ‘over-aged’ learners from the
basic education system.

(i) The Amended Policy perpetuates the problem of over aged learners being excluded from ordinary schools

The removal of clause 30 will exacerbate the problem of exclusion of ‘over-aged’ learners from admission to ordinary
schools. Currently, it is difficult for over aged learners who are not moving with their age cohort to access basic education.
The removal of clause 30 continues to water down the obligation of schools, districts and HoD to admit and accommodate
over aged learners, particularly when seeking placement in a grade below the grade of their age cohort. This will essentially
take away one of the key protections available to over age learners that allows them to access and remain in the basic
education system. The reasoning of the policy makers is unclear, especially as clause 29 of the Amended Policy remains
in the Admission Policy without any guidelines to schools, districts and HOD's, who essentially have the decision making
authority to decide whether or not an over aged learner is making sufficient progress and could remain in school or must
be referred to an ABET centre.

The Amended Policy has the effect of perpetuating the exclusion of over aged learners from the basic education system
which is contrary to the recent Constitutional Court judgement of Moko v Acting Principal of Malusi Secondary School and
Others (CCT 297/20) [2020] ZACC 30, where the court held that, 'to limit basic education under section 29(1)(a) either
to only primary school education or education up until Grade 9 or the age of 15 is, in the court’s view, an unduly narrow
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(ii)

interpretation of the term that would fail to give effect to the transformative purpose and historical context of the right.”
The proposed amendment is discriminatory as it fails to cater for the educational needs of learners who may be above the
age-grade norm. The Amended Policy ought to provide for the inclusion of over aged learners in ordinary schools where it
is appropriate and reasonable to do so, taking into account the best interest of the learner and the other learners at the
school. Furthermore, clause 29 of the Amended Policy requires that “learners must be advised to enrol at an ABET centre.”
The EELC has been approached by many concerned parents/ caregivers whose over-aged children have been “advised” to
attend ABET centres. In most cases parents/ caregivers must do this without any support or guidance from districts or
HODs. Parents are often unable to locate a suitable ABET centre or struggle with the application process, or do not have
the money to buy textbooks or pay fees. We therefore recommend that parents/ caregivers be assisted by schools, districts,
and HOD's and not merely “advised” to send their children to ABET centres, leaving them out in the cold to figure it out
on their own.

Amended Policy creates uncertainty on the issue of learner progression and provision of support

The Amended Policy places the obligation to provide support to a progressed learner on the learner’s parents, peers and
teachers, with no mention of the role of the School Based Support Team (SBST), district, and HOD’s. A contributory factor
to learners not making adequate academic progress or dropping out of school is progression without sufficient support.
The obligation for the provision of support to these learners must be extended to districts and the HOD to ensure that both
the schools and the learner are sufficiently equipped and supported. We recommend that the Amended Policy provides for
this and aligns with the provisions in the SIAS policy.

Clause 7(5) of the National Policy Pertaining to the Programme and Promotion Requirements of the National Curriculum
Statement Grades R - 12 (“Promotion and Progression Policy”), states, "A learner who is not ready to perform at the
expected level and who has been retained in the first phase for four (4) years or more and who is likely to be retained
again in the second phase for four (4) years or more, should receive the necessary support in order to progress to the
next grade.” The policy continues in Clause 29 (2D) and provides that, “[d]istricts and schools must have clearly articulated
intervention strategies that include an early identification of low achievers or at-risk learners so that the school, district
and province can develop and implement additional learning opportunities.” This comes after the policy states that learners

3 Moko at para 30.

14



EELC

EQUAL

(iii)

EDUCATION
LAW CENTRE EDUCATION

in the FET phase should not be sporadically retained, and rather states learners should be progressed, after assessing
what is in the best interest of the learner.

While both the Promotion and Progression Policy and the Admission Policy require that learners be progressed with the
necessary support they are silent on the provision of support once a learner has in fact been progressed. The effect is that
currently there is no support structure or plan in place to fully support these learners once they are progressed, which
ultimately sets them up for failure. It is therefore recommended that this issue be specifically addressed in the Amended
Policy, so that learners are not just moved along, but rather are capacitated and supported once they have progressed.

The Amended Policy must define what is meant by “sufficient progress”

As stated above, the Amended Policy is silent on what is meant by “sufficient progress” in clause 31, which may be left
open to interpretation by schools and education districts, and if not clearly defined, may result in the continued exclusion
of over aged learners from the basic education system. The policy contains no due processes to be followed for a school
to make a determination of whether a learner is suitable to be in school, nor does it provide a process the schools have to
follow in order to reach such determination. The extremely untrammelled powers to send learners to ABET Centres without
following due process, will only lead to abuse of power, and the learners will be at the mercy of the schools and districts.
Age coupled with academic progress should not be the basis upon which to remove learners from the basic education
system. We recommend that guidelines be given on what is meant by 'sufficient progress'. In addition to this, there is a
need for additional factors which ought to be considered as to whether it is appropriate and reasonable for an overaged
learner to be placed in a school or an ABET centre. The academic progress of the learners could not be the only factor that
is taken into account.
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Section
Scope

Clause
“1. This policy applies uniformly to all

Provincial Departments of Education and all

ordinary public schools.
2. The admission policy of an ordinary

public school must be consistent with this

policy.”

TABLE OF COMMENTS

EE/EELC Comments

It is important for the Amended
Policy to echo the constitutional and
statutory obligations of ordinary
schools, education districts, and
HODs to ensure the placement of all
learners in ordinary schools on an
equitable basis. This includes the
placement of learners who experience
barriers to learning. We submit that
the Amended Policy fails to do this
and instead perpetuates the
exclusion of these learners from
ordinary schools.

EE/EELC Recommendations
We recommend that clause 2.1 read
with clause 2.2. be amended to
state the following:

“2.1. This policy applies uniformly to
all Provincial Departments of
Education and all ordinary public
schools.

2.2. The admission policy of an
ordinary public school must be
consistent with this policy_and must
apply to all learners, including
learners who experience barriers to
learning, on an equitable basis.”

Administration
of admissions

“6. The Head of Department is responsible
for the administration of the admission of
learners to an ordinary public school. The

Head of Department may delegate the

responsibility for the admission of learners

to the district Director.”

As indicated in paragraph 2.5 above,
schools and education districts play
an integral role in the admission of
learners to school. There is however
a need for better coordination and
communication between schools and

We recommend that clause 6 be
amended to state the following:

“6.1. The Head of Department is
responsible for the administration of
the admission of learners to an
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district officials. The wording in this
clause must be expanded to make it
clear that individual district officials
also have a responsibility to facilitate
the placement of learners so that if
they fail to assist they could be held
accountable. Learners are often failed
by district officials who do not do
their work. We therefore request that
the responsibility to facilitate the
placement of learners be extended to
district officials.

ordinary school. The Head of
Department may delegate the
responsibility for the admission of
learners to the District Director who
must together with the district
officials in his/her office facilitate the
placement of learners in the area.
6.2. The district must coordinate and
communicate with schools and keep
accurate records of unplaced
learners. A list of all unplaced
learners must be provided to the
HoD.”

“7. The admission policy of an ordinary
public school is determined by the
governing body of the school in terms of
section 5(5) of the South African Schools
Act, 1996. The admission policy of an
ordinary public school must be consistent
with the Constitution of the Republic of
South Africa, 1996, the South African
Schools Act, 1996, and applicable provincial
law. The governing body of an ordinary
public school must make a copy of the
school's admission policy available to the
Head of Department for approval.”

We welcome the amendment insofar
as it extends the HOD’s oversight in
relation to a school’s admission. This
clause is however silent on how long
an HOD has to consider the policy
and revert his/her decision to
schools. There is a need for clear
timelines to avoid unreasonable
delays. Furthermore, this clause does
not place an obligation on HOD's to
guide and support an SGB in the
event that the school’s draft
admission policy falls short of
compliance. Finally, it is also unclear
whether this clause would apply
retrospectively. These gaps must be
addressed.

We recommend that clause 7 be
amended to state the following:

“7. The admission policy of an
ordinary school is determined by the
governing body of the school in terms
of section 5(5) of the South African
Schools Act, 1996.

7.1. The admission policy of an
ordinary school must be consistent
with the Constitution of the Republic
of South Africa, 1996, the South
African Schools Act, 1996, and
applicable provincial law.

7.2. The governing body of an
ordinary school must make a copy of
the school's admission  policy
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available to the Head of Department
for approval.

7.3. The Head of Department must
consider the admission  policy
referred to in subsection (2) and
approve or reject the admission
policy within 30 days of receipt
thereof.

7.4. The Head of Department must
inform the school governing body of
his/her decision within 14 days from
the date of his /her decision.

7.5. The Head of Department must
take reasonable measures to support
and / or assist school governing
bodies whose policy may have been

rejected.”

We strongly urge that the clause be
applied retrospectively, and therefore
propose the following clause:

7.6. This clause be applied
retrospectively to all schools who
already have admission policies.”

“8. The Head of Department must co-
ordinate the provision of ordinary public
schools and the administration of the
admission of learners to ordinary public
schools with governing bodies to ensure

The inclusion of the amendment is
concerning as it creates a distinction
between learners of compulsory
school going age and other learners,
with learners of compulsory school

We recommend that clause 8 be
amended to state the following:

“8.1. The Head of Department must
co-ordinate the provision of ordinary
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that all eligible learners are suitably
accommodated in terms of the South
African Schools Act, 1996. Subject to this
policy, it is particularly important that all
eligible learners of compulsory school going

going age being given preference in
relation to school placement. The
clause in so far as it states that,
“[s]ubject to this policy, it is
particularly important that all eligible

age are accommodated in ordinary public

learners of compulsory school going

schools. Therefore, where space is limited

age are accommodated in ordinary

and learners of pre-school going age have

public schools. Therefore, where

also applied for admission to an ordinary
public school, preference must be given to

space is limited and learners of pre-
school going age have also applied

learners of compulsory school going age.”

for admission to an ordinary public

school, preference must be given to
learners of compulsory school going
age”, is contrary to the recent
judgment of Moko v Acting Principal
of Malusi Secondary School & Others
in which the Constitutional Court
expressly stated that the obligations
of the DBE in relation to learners
extend to all learners and not simply
those of compulsory school going
age. We accordingly suggest the
deletion of this paragraph.

public schools and the
administration of the admission of
learners to ordinary public schools
with governing bodies to ensure that
all eligible learners are suitably
accommodated in terms of the
South African Schools Act, 1996.”

“9. The admission policy of an ordinary
public school and the administration of
admissions by a provincial education
department must not unfairly discriminate
in any way against an applicant for
admission including but not limited to race,
gender, sex, marital status, ethnicity or

We welcome the inclusion of clause 9
which is a much needed addition to
the Admissions Policy. Our
organisations receive numerous
enquiries every year relating to the
discrimination of learners and in
particular pregnant learners and

We recommend that clause 9 be
amended to state the following:

“9. The admission policy of an
ordinary public school and the
administration of admissions by a
provincial education department
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social origin, colour, sexual orientation,
age, disability, HIV status, religion,

conscience, belief, culture, language, birth,

immigration status or nationality or any
other arbitrary ground.
Furthermore, with regards to language-

(@) no learner may be refused admission to
a public school based solely on language

policy of that public school, and

(b) the power to determine the language
policy of the school must be exercised with
due regard to the values and in particular
as enshrined in section 6 and 29(2) of the
Constitution of the Republic of South Africa,
1996, taking into consideration of what is
fair, reasonably practicable, equity and the

need to redress the results of the past
discriminatory laws and practices.”

learners without documentation. As
such, we recommend that there
should be absolute clarity in terms of
the wording and interpretation of this
clause in order to ensure that these
learners are protected.

must not unfairly discriminate in any
way against an applicant for
admission including but not limited
to race, gender, sex, marital status,
ethnicity or social origin, colour,
sexual orientation, age, disability,
HIV status, religion, conscience,
belief, culture, language, birth,
immigration status or nationality,
pregnancy, or the lack of
documentation or any other
arbitrary ground.

Furthermore, with regards to
language-

(@) no learner may be refused
admission to a public school based
solely on language policy of that
public school, and

(b) the power to determine the
language policy of the school must
be exercised with due regard to the
values and in particular as enshrined
in section 6 and 29(2) of the
Constitution of the Republic of South
Africa, 1996, taking into
consideration of what is fair,
reasonably practicable, equity and
the need to redress the results of
the past discriminatory laws and
practices.”
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"“11. The governing body of an ordinary
public school may not administer any test
relating to the admission of a learner to an
ordinary public school, or direct or
authorise the principal of the school or any
person to administer such a test. Where
placement in a specific course or
programme, e.g. technical field of study,
dance or music, is required and where it
would be in the educational interest of a
learner, he or she may be requested by the
governing body to undertake a suitable test
to assist in a placement decision.”

We are concerned that clause 11, in
that it authorises SGB’s to require
learners to undertake an admission
test, may be left open to abuse by
schools if there is no oversight by the
HoD. This will no doubt result in
irregular and unlawful exclusion of
learners from school. There is a need
for continued monitoring and
oversight by HoD's.

We recommend that clause 11 be
removed and replaced with the
following:

“11.1. The governing body of an
ordinary public school may not
administer any test relating to the
admission of a learner to an ordinary
public school, or direct or authorise
the principal of the school or any
person to administer such a test.
Where placement in a specific course
or programme, e.g. technical field of
study, dance or music, is required
and where it would be in the
educational interest of a learner, he
or she may be requested by the
governing body to undertake a
suitable test to assist in a placement
decision.

11.2. The school governing body
must obtain approval from the Head
of Department before administering
the admission test.”

“12. The name of a learner must be
removed from a school's admission register
when the learner—

(a) leaves the school after grade 12 or after
completion of the highest grade offered or
after completing the compulsory school

The EELC has on occasion received
enquiries in relation to the unlawful
and improper deregistration of
learners, with schools failing to follow
prescribed processes as contained in
the School Attendance Policy. As

We recommend that clause 12 be
amended to state the following:

"12.1. The name of a learner must
be removed from a school's
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attendance period, or is granted exemption
from compulsory attendance according to
section 4 of the South African Schools Act,
1996;

(b) applies for a transfer to another school
and the transfer is affected;

(c) is expelled from school;

(d) is registered for home education;

(e) is continuously absent as contemplated
in the Policy on Learner Attendance
published in General Notice No. 361 in
Government Gazette No.33150 of 4 May
2010;

(f) does not return to the school and the
parent has notified the school that

the learner would not return to the school;
or

(g) is deceased.”

such, the obligation on schools to
comply with deregistration processes
must be continuously reinforced. The
effect of clause 12 is that the
registration process only applies in
instances where learners are absent
from school, thus excluding instances
where a learner has been exempted
from compulsory school attendance,
if a learner was expelled, or is
deceased etc.

admission register when the
learner—

(a) leaves the school after grade 12
or after completion of the highest
grade offered or after completing the
compulsory school attendance
period, or is granted exemption from
compulsory attendance according to
section 4 of the South African
Schools Act, 1996;

(b) applies for a transfer to another
school and the transfer is affected;
(c) is expelled from school;

(d) is registered for home education;
(e) is continuously absent.

(f) does not return to the school and
the parent has notified the school
that the learner would not return to
the school; or

(g) is deceased.

12.2 All prescribed deregistration
procedures as contemplated in
clauses 54-59 of the Policy on
Learner Attendance published in
General Notice No. 361 in
Government Gazette No0.33150 of 4
May 2010 must be followed.”

Documents
required for
admission of a
learner

“14. A parent must complete an application
form for admission, which should be made
available to him or her by the principal of
the school. The school must make the

We welcome the proposed
amendment but we however note that
as the clause stands it only places
responsibility on the principal of the

We recommend that clause 14 state
the following:
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admission policy and the code of conduct
for learners of the school available to a
parent at the written or oral request of such
parent. The principal must ensure that
parents are given whatever assistance they
may require to complete the application
form.

school and does not include the role
and obligation of PEDs and education
districts. The facilitation of the
admission process should not be
viewed as a school function but
instead should be viewed and carried
out as a holistic obligation. The need
to involve the PEDs and district offices
becomes particularly important when
it comes to the new and growing
online application system.

“14.1 A parent must complete an
application form for admission, which
should be made available to him or
her by the principal of the school. The
school must make the admission
policy and the code of conduct for
learners of the school available to a
parent at the written or oral request
of such parent.

14.2. The HOD must take all
reasonable measures to ensure that
parents are provided with assistance
when making an admission
application. The Head of Department
must take all reasonable measures to
ensure that:

14.2.1. The district offices are
adequately resourced and equipped
to provide parents/ caregivers with
whatever support they need to make
an admission application.

14.2.2. School principals and school
governing bodies are able to provide
parents/caregivers with whatever
assistance they may require to
complete the application form.”

“15. When a parent applies for admission of
a learner to an ordinary public school, the
parent must present an official birth
certificate (with an identity number) of the
learner or a written affirmation or sworn

We have various concerns with clause
15, and detail it herein:

Clause 15 provides that, in the event
that a learner presents their birth
certificate, that the birth certificate

We recommend the following:
That clause 15 be amended to state
the following:
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written statement (in the form of an
Affidavit) about the age of a learner to the
principal of the school.

15.1. If the parent is unable to submit the
birth certificate or has only submitted a
written affirmation or sworn written
statement about the age of a learner, the
learner must be admitted.

15.2. The principal must advise the parents
that section 31 of the Births and Deaths
Registration Act, 1992 (Act No. 51 of 1992)
makes it an offence to make a false
statement or cause a false statement to be
made about the age of a child.

15.3. If the parent fails to submit the birth
certificate of a learner, the principal must
admit the learner and refer the matter to
the Head of Department concerned. The
Head of Department must hold the parents
accountable to acquire birth certificates for
their children. The Head of Department
may liaise with the nearest office of the
Department of Home Affairs for assistance
relating to the matter. It remains the
primary responsibility of parents to acquire
birth certificates for their children.

15.4 In the case of abandoned or orphaned
children, who are in Child and Youth Care
Centres, a court placement order would be
required.

must contain an identity number.
Many birth certificates that are issued
to children do not contain identity
numbers. For example, children who
have one South African parent and
one non-national parent. If a child
has a birth certificate, but it does not
have an identity number, it is not
clear from the wording of the clause
if the learner would fall into the
category of learners who are only
required to provide an affidavit
attesting to their age.

Clause 15.3 requires that a school
principal refer a learner who does not
have a birth certificate to the Head of
Department, who must then “hold
the parents accountable to acquire
birth certificates for their children”. It
goes on to give the Head of
Department power to liaise with DHA
for assistance to obtain the birth
certificate. This section is highly
problematic. Whilst on the face of it,
it may appear that inter-
departmental cooperation to assist
children to obtain birth certificates
should be welcomed we are aware
through our engagement with
stakeholders in the sector that the
proper approach to address a lack of

“15. When a parent applies for
admission of a learner to an ordinary
public school, the parent must
present an official birth certificate of
the learner or a written affirmation
or sworn written statement (in the
form of an Affidavit) about the age
of a learner to the principal of the
school.”

This amendment also avoids
confusion over whether children who
do not have identity numbers in
their birth certificates may submit
affidavits attesting to their age.

That clause 15.3 be removed.

That clause 15.4 be amended to
state the following:

“15.4: In the case of abandoned or
orphaned children, who are in Child
and Youth Care Centres, a court
placement order must be provided,
if available.

(a)The care giver or social worker
concerned for the abandoned or
orphaned learner, must endeavour
to obtain required documents
mentioned in 15.1 above.”
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(a) The care giver or social worker

concerned for the abandoned or orphaned
learner, must endeavour to obtain required

documents mentioned in 15.1 above.”

a birth certificate would not be to
report the learner to the HOD, but to
undertake a comprehensive review of
the barriers to the issuance of birth
certificates in the Births and Deaths
Registration 51 of 1992 (BDRA), as
well as thorough amendments
thereto. This would allow parents and
learners to obtain birth certificates on
their own without any need for
assistance from the HoD. Until these
prohibitive legal barriers are
removed, learners will not be able to
obtain birth certificates - regardless
of whether the HOD provides
assistance. To provide an example:
until the prohibition in section 10 of
the BDRA, which prevents single
unmarried fathers from obtaining
birth certificates for their children, is
lifted no amount of assistance from
the HoD will assist the learner to
obtain a birth certificate. Accordingly,
this clause is meaningless until the
legal barriers in the BDRA are
removed. Further, it places
unnecessary stress on parents and
learners in circumstances where they
are legally barred from obtaining a
birth certificate, it creates worrying
knock-on effects which includes that

It must be made clear that the
learner must be admitted to school
regardless of whether the court
order can be provided or not.
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parents may be deterred from
enrolling their children into school
due to the additional stress placed on
them, and it also breaches data
protection principles.

Clause 15.4 requires that an
abandoned or orphaned child who is
in a child and youth care centre
(CYCC) must provide a court
placement order in respect of the
child. Many children who live in
CYCC, through no fault of their own,
do not have placement orders. This
could be attributed to various factors
- for example, CYCCs do not know
that they have to obtain a court order
for an abandoned or orphaned child,
children are sometimes simply never
assigned a social worker by the
Department of Social Development
("DSD"), and sometimes even when
a child is in fact assigned a social
worker, the investigation and court
process that leads to a court
placement order can take a long time
such that this requirement may not
be possible to meet. Additionally,
whilst clause 23 may state that the
child must be admitted even if the
court order is not obtained, it is not
clear from the section itself whether
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the child will be admitted to school
should the court order not be
produced. The clause may therefore
create confusion for schools and
districts.

"16. On application for admission, a parent
must show proof that the learner has been
immunised against the following
communicable diseases: polio, measles,
tuberculosis, diphtheria, tetanus and
hepatitis B. If a parent is unable to show
proof of immunisation, the principal must
immediately advise the parent in writing to
have the learner immunised as part of the
free primary health care programme. If the
parent refuses or fails, within seven days
from the date of the written communication
referred to above, to submit proof of
immunisation, the principal must not admit
the learner to the school and must refer the
matter to the Head of Department for
further direction. It is in the best interest of
other learners that a learner without proof
of immunisation must not be allowed on the

school premises during the seven days’
period referred to above.

The introduction of the additions to
this clause essentially introduces new
grounds upon which to limit a
learner’s access to education. There
may be various reasons as to why
parents refuse to vaccinate their
children, as well as situations in
which children cannot be vaccinated.
This failure to be vaccinated is not a
justifiable reason to limit access to
education in terms of section 29 of
the Constitution.

In addition to this, a learner’s rights
cannot and should not be limited due
to decisions and actions that are out
of their control - such as being
vaccinated; a decision which can only
be made by the parent, guardian, or
care-giver of the child.

In addition to the above, it is not
medically advised to receive all
immunisations as listed in this clause
within a 7 day period.

The amendment should be removed.

"19. If an application for admission of a
learner is refused, the school must inform
the learner and parent in writing of such

This clause introduces the obligation
of schools to inform parents and
learners of their admission

To give further meaningful effect to
the clause, we recommend the
following:
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refusal, the reason therefore and the right
to lodge an appeal.

applications where learners have been
refused admission, which is
welcomed.

The clause does however fall short in
that it does not re-emphasis the role
of the HOD as envisaged in Section
5(8) of the South African Schools Act
84 of 1996. Moreover, it does not
ascribe any timelines regarding
communicating responses, the time
period for when the MEC must have
made a decision.

That the HOD must inform a parent
or learner of the refusal, the reason
therefore and the parents/learner’s
right to appeal within 60 days of

applying.

A subsection should be included
empowering the HOD to delegate
the above-mentioned function to
schools subject to the HOD
exercising an oversight role over
such delegation, so as to prevent
deviation from the obligations
imposed by section 5(8) of the
Schools Act. It is further
recommended that the MEC be
granted 14 days within which to
pronounce on an appeal.

We recommend that clause 19 be
amended to state the following:

"19(1) - A Head of Department
must in writing inform a parent or
learner of the refusal, the reason
therefore and the parents or
learner’s right to appeal within 60
days of receiving such an admission

application.
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19(2) - A Head of Department may
in carrying out his duties referred to
in subsection (1) delegate said
function to schools subject to the
Head of Department exercising an
oversight role over such delegation,
so as to prevent deviation from the
obligations imposed by section 5(8)
of the Act.

19(3) Any learner or parent of a
learner who has been refused
admission to a public school may
appeal the decision to the Member
of the Executive.

19(4)The Member of the Executive
Council must make a
pronouncement on an appeal within
14 days of receiving an appeal.”

Admission of
learners who
are not South
African citizens

"20. The South African Schools Act, 1996,
and this policy apply equally to learners
who are not citizens of the Republic of
South Africa. In terms of the applicable
legislation, non-South African citizens are
categorised as either foreigners who are in
possession of a temporary residence visa,
permanent residence permit or any other
special dispensation residence document
issued by the Department of Home Affairs
in terms of the Immigration Act, 2002 (Act
No. 13 of 2002), or as foreigners who are
in possession of an asylum seeker’s visa or

Clause 20 is directed towards “non-
South African citizens'". The clause
immediately defines “non-South
African citizens" in exclusionary
terms (as holders of temporary
residence, permanent residence or
asylum or refugee visas). It thereby
excludes irregular migrants and other
undocumented migrants from the
scope of its applicability which may
create confusion about whether
irregular and other undocumented
migrants are entitled to access

We recommend that clause 20 be
amended as follows:

"20. The South African Schools Act,
1996, and this policy apply equally
to learners who are not citizens of
the Republic of South Africa. Non-
South African citizens fall into many
different categories. Suggested
documentation requirements for the
following categories are contained in
sub-paragraphs (a) - (c): learners
who are in possession of a
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refugee’s visa issued, respectively, in
accordance with sections 22 and 24 of the
Refugees Act, 1998 (Act No. 130 of 1998).
These visas and permits are issued by the
Department of Home Affairs.

(a) A foreign learner in possession of a
permanent residence permit must_submit:
(i) a birth certificate issued by the relevant
authority from his or her country of origin;
(ii) where the learner was born in the
Republic, such a learner must submit a
copy of a birth certificate issued by his or
her country of origin or a handwritten birth
certificate issued by the Department of
Home Affairs in accordance with the Births
and Deaths Registration Act, 1992;

(iii) a copy of his or her permanent
residence certificate; or

(iv) a copy of his or her identity document
from his or her country of origin, if he or
she is 16 years and above, or a passport;
and

(v) the documents contemplated in
paragraphs 14, 16 to 18 of this

policy.

(b) A foreign learner in possession of a
temporary residence visa must submit:

(i) a birth certificate issued by the relevant
authority from his or her

country of origin; or

education in South Africa. Clause 23,
which later states that irregular
migrants and other undocumented
migrants can attend school
regardless of their immigration
status, may not cure this confusion.
Clause 20(a)(i)-(v) contains
extremely rigorous documentary
requirements for permanent
residents which include the provision
of birth certificates or identity
documents from the learner’s country
of origin (or South Africa if the
learner is born in South Africa). First,
the clause will undoubtedly, despite
the existence of clause 23, create
confusion amongst school officials
and will lead to non-South African
children being denied admission to
school if they are unable to provide
the required documents. Second, a
birth certificate or identity document
from either a country of origin or
South Africa serves no logical
purpose as the permanent residence
certificate serves the function of
proving the learner’s date of birth.
The clause therefore appears to be a
thinly veiled attempt to ensure that
permanent resident parents obtain
documentation. It is not appropriate

temporary residence visa,
permanent residence permit or any
other special dispensation residence
document issued by the Department
of Home Affairs in terms of the
Immigration Act, 2002 (Act No. 13
of 2002), learners who are in
possession of an asylum seeker’s
visa or refugee’s visa issued,
respectively, in accordance with
sections 22 and 24 of the Refugees
Act, 1998 (Act No. 130 of 1998).”

Clause 20(a)(i)-(v) must be
simplified as follows:

“(a) A foreign learner in possession
of a permanent residence permit
must submit any document which
proves the age of the learner. This
can include a birth certificate issued
by the relevant authority from his or
her country of origin, a handwritten
birth certificate issued by the
Department of Home Affairs in
accordance with the Births and
Deaths Registration Act, 1992, a
copy of his or her permanent
residence certificate, a copy of his or
her identity document from his or
her country of origin, if he or she is
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(ii) where the learner was born in the
Republic, such a learner must submit a
copy of a birth certificate issued by his or
her country of origin or a handwritten
confirmation of birth issued by the
Admission of learners who are not South
African citizens. Department of Home
Affairs in accordance with the Births and
Deaths Registration Act, 1992; or

(iii) a copy of his or her identity document
from his or her country of origin, if he or
she is 16 years and above, or a passport;
(iv) a copy of his or her study visa; and
(v) the documents contemplated in
paragraphs 14, 16 to 18 of this policy.

(c) A foreign learner in possession of an
asylum seeker visa or refugee visa must,
together with the documents required for
admission of a learner to an ordinary public
school referred to in paragraphs 14, 16 to
18 of this policy, where such documents
are available, submit:

(i) a copy of his or her birth certificate from
his or her country of origin;

(ii) a copy of his or her asylum seeker visa
issued in terms of section 22 of the
Refugees Act, 1998;

(iii) a copy of his or her a refugee permit
issued to him or her in terms of section 24
of the Refugees Act, 1998; or

for a national school admission policy
to attempt to regulate birth
registration requirements.
Accordingly, any document which
provides proof of the learner’s age is
appropriate and the learner should be
given the option, in no uncertain
terms, to provide whatever document
proves that (e.g. birth certificate
from either South Africa or country of
origin, identity document from South
Africa or country of origin where one
has been issued to the learner,
permanent residence certificate, or
affidavit attesting to the learner’s
age).

Clause 20(b)(i)-(v): We repeat the
submissions made for clause
20(a)(i)-(iv) in respect of this clause
also.

Clause 20(c)(i)-(iv) requires asylum
seeker, and refugee learners to
provide, where available, their birth
certificate or identity document from
their country of origin as well as their
asylum seeker or refugee visas.
Although the section states these
documents must be provided “where
available, school officials may still see
the provision of these documents as
an absolute requirement for entry

16 years and above, or a passport, a
written affirmation or sworn written
statement (in the form of an
Affidavit) about the age of a learner
to the principal of the school, and
the documents contemplated in
paragraphs 14, 16 to 18 of this
policy.”

Clause 20(b)(i)-(v) must be
simplified as follows:

“(a) A foreign learner in possession
of a temporary residence visa must
submit any document which proves
the age of the learner. This can
include a birth certificate issued by
the relevant authority from his or
her country of origin, a handwritten
birth certificate issued by the
Department of Home Affairs in
accordance with the Births and
Deaths Registration Act, 1992, a
copy of his or her temporary
residence visa, a copy of his or her
identity document from his or her
country of origin, if he or she is 16
years and above, or a passport, a
written affirmation or sworn written
statement (in the form of an
Affidavit) about the age of a learner
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(iv) a copy of his or her identity document
from his or her country of origin, if he or
she is 16 years and above or a passport.

into school. As stated in the

submissions immediately above, the
only documents which are
appropriate to request in an
admission policy are those that prove
the age of the learner. Accordingly,
any document which provides such
proof is appropriate and the learner
should be given the option, in no
uncertain terms, to provide whatever
document proves that. This is
especially so given that very
frequently asylum seeker, and
refugee children are not in possession
of their birth certificates or identity
documents because speedy flight
from their country will have
prevented them from taking such
documents with them. Requests that
these documents are provided could
encourage asylum seekers and
refugees to approach the embassy of
their country of origin to obtain
same, which places their lives and
their asylum claims at risk.

to the principal of the school, and
the documents contemplated in
paragraphs 14, 16 to 18 of this
policy.”

Clause 20(c)(i)-(iv): “(a) A foreign
learner in possession of an asylum
seeker visa or refugee visa must
submit any document which proves
the age of the learner. This can
include a birth certificate brought
from the learner’s country of origin,
a handwritten birth certificate issued
by the Department of Home Affairs
in accordance with the Births and
Deaths Registration Act, 1992, a
copy of his or her asylum seeker or
refugee visa, a copy of his or her
identity document brought from his
or her country of origin, if he or she
is 16 years and above, or a
passport, a written affirmation or
sworn written statement (in the
form of an Affidavit) about the age
of a learner to the principal of the
school, and the documents
contemplated in paragraphs 14, 16
to 18 of this policy.”

“21. If a parent of a foreign learner applies
to an ordinary public school for the
admission of a learner and the name of the

This section is highly problematic for
several reasons.

Clause 21 must be removed as it is
discriminatory on the basis of
nationality.
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learner does not appear as a dependant of
the parent concerned on the above-
mentioned documents required for that
particular learner, a school must admit the
learner on the basis of such documents.
The same applies if it cannot easily be
established whether the parent is the legal
guardian of the learner, or if it is not clear
what the parental relationship between the
parent and the learner is. In such cases,
the parties concerned should be referred to
the Department of Justice and Correctional
Services and the Department of Social
Development to obtain the required
confirmatory documentation.”

First, it unfairly and only targets non-
nationals and is prima facie
discriminatory.

Second, the reason for an automatic
referral to the DHA as well as the DoJ
(especially since this referral is only
in the case of non-national learners
and not South African learners who
will more frequently find themselves
in these circumstances than non-
national learners) is unclear other
than that it is assumed that non-
nationals are inherently
untrustworthy in circumstances
where their names are not reflected
on their children’s documents.

Third, in the event that the purpose
of such a section is to prove a
relationship between parent or
caregiver and child, requiring proof of
this nature is not the domain of
schools or the Department of
Education and it does not belong in a
national school admission policy.
Fourth, in the event that there are
legitimate concerns over the care
relationship between an adult and a
learner, arising from more than
simply their nationality, then a
referral to the Department of Home
Affairs or the Department of
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Correctional Services is in fact
inappropriate. Instead, there are far
better existing protection
mechanisms within the Children’s Act
38 of 2005 (see for example sections
46(1)(f), 50, 53, 68, 150, 152, 156,
155, 157, 287, 288 and 289 amongst
others).

Fifth, the fact that the Children’s Act
mechanisms are not being utilised,
but that instead a referral to the
Department of Home Affairs and
Department of Justice and
Correctional Services is being utilised,
feeds into a reasonable assumption
that many of the clauses within the
Amended Policy are being used for
the purposes of immigration
enforcement.

Last, it is unclear what is to happen
to the learner (for example, whether
they can remain in school) if the
referral to the Department of Home
Affairs and the Department of Justice
and Correctional Services is not
made, what is to happen if those
departments are unable to provide
the proof that there is a relationship,
and what is to happen if there is no
blood relationship (the latter being
ordinary in many care relationships).
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“22. Where reasonable doubt exists

regarding the authenticity of the submitted
information, it is imperative for schools to

verify the authenticity of the information

submitted together with the applications for
admission, with the Department of Home

Affairs at its nearest office, while the

learner concerned receives education in a

school.”

Whilst a need to ensure learners are
safe in their home spaces is
appreciated there are several
concerns with this clause.

First, it is prima facie discriminatory
on the basis of nationality.

Second, it exists only in respect of
non-nationals and not in respect of
South African citizens.

Third, this differentiation gives rise to
a reasonable assumption that the
Amended Policy targets non-nationals
and is being used to regulate
immigration enforcement or
trafficking concerns. This is
inappropriate and flouts international
law which advocates against the use
of school spaces to regulate
immigration. In this respect see
international law (see Joint General
Comment No. 3 (2017) of the
Committee on the Protection of the
Rights of All Migrant Workers and
their Families and No. 22 (2017) of
the Committee on the Rights of the
Child on the general principles
regarding the human rights of
children in the content of
international migration). The general
comment specifically recommends
the existence of a firewall and

We recommend that clause 22 be
removed.
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prohibits the sharing and use of the
personal data collected for other
purposes for immigration
enforcement.

Fourth, if it is not the case that the
clause is being used to regulate
immigration and trafficking concerns,
and that it is genuinely being used to
ensure safe home environments for
learners, there are other far more
effective mechanisms which already
exist which must be preferred to a
referral to the Department of Home
Affairs that has no authority to
investigate the home circumstances
and safety of a learner. These
mechanisms include, for example,
the Children’s Act 38 of 2005 which
contains numerous sections (see
above for more specific references)
which allow for cases of concern to be
reported to the Department of Social
Development. It includes a full
investigation by a social worker, the
production of a report with findings
(which may include a referral to the
Department of Home Affairs only in
the event that that is necessary).
Last, it is unclear what is to happen
to the learner (for example, whether
they can remain in school) if the
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referral to the Department of Home
Affairs is unable to verify the
authenticity of the information
provided.

Admission of
undocumented
learners

"23. The right to education extends to
everyone within the boundaries of South
Africa, the nationality and immigration
status is immaterial. All schools are advised
to admit learners and serve their education
requirements irrespective of whether the
learner or parent of a learner does not
produce documents listed in paragraph 15,
17 to 20 of this policy.”

Clause 23 fails to adequately
safeguard the interest of learners in
that it does not include all the
documents or things that parents /
caregivers must produce or do in
order to enrol learners in school. For
example, it does not cover learners
referred to in clauses 21 and 22 who
are required to prove relationships
between themselves and their carers
or those who are required to
authenticate certain information that
is provided by their parents /
caregivers. Whilst it is our
recommendation that clauses 21 and
22 be removed, in the event that
they are not, this clause 23 must be
amended to ensure that these groups
of children are included.

We recommend that in the event
that clauses 21 and 22 are not
removed, clause 23 be amended to
include those groups of children. We
recommend that it be amended as
follows:

“23. The right to education extends
to everyone within the boundaries of
South Africa, the nationality and
immigration status is immaterial. All
schools are advised to admit
learners and serve their education
requirements irrespective of whether
the learner or parent of a learner
does not produce documents listed
in paragraph 15, 17 to 22 of this
policy.”

“24. The Head of Department must hold the
parents of undocumented learners
accountable for acquiring birth certificates
for their children. The Head of Department
may offer assistance to the parents of
undocumented learners which includes
liaising with the nearest office of the
Department of Home Affairs to ensure

It is not appropriate for a school
admission policy to regulate learner
documentation for various reasons:
First, as mentioned above, whilst it
may appear that inter-departmental
cooperation to assist children to
obtain birth certificates is necessary,
in this specific instance it is

We recommend that clause 24 be
removed.
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undocumented learners admitted in schools | misplaced. Inter-departmental

are documented while the learners receive cooperation can be explored between
education. the Department of Home Affairs and
the Department of Social
Development, for example, but it is
not the domain of schools or the
Department of Education, and it
should not become the domain of
schools or the Department of
Education. This is due to their lack of
knowledge on obtaining
documentation such as birth
certificates. This is evident from the
inclusion of this clause itself - the
Department of Education plainly does
not appreciate the underlying causes
for a learner’s lack of documentation
and does not appear to appreciate
that their role and this clause will be
meaningless.

Second, holding parents to account
for obtaining birth certificates is again
misplaced within a national admission
policy. Whilst we agree it is primarily
the parents’ responsibility to obtain
birth certificates, parents are simply
unable to obtain birth certificates for
their children as a result of legal
barriers within the Births and Deaths
Registration Act 51 of 1992. The
pressure of being held accountable by
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the school and Department of
Education when there is simply
nothing the parent can do absent
amendments to the Births and
Deaths Registration Act 51 of 1992
could reasonably have a deterrent
effect on parents placing their
children in school.

Learners with
special
education
needs

“25. Public ordinary schools may admit
learners with special education needs,
where this is reasonably practical. Schools
are encouraged to make the necessary
arrangements, as far as practically
possible, to make their facilities accessible
to such learners.”

The Amended Policy must reiterate
the constitutional and statutory duty
of ordinary schools, education
districts, and HODs to ensure the
placement of all learners in ordinary
schools, including learners who
experience barriers to learning and in
particular learners with disabilities.
This clause is contrary to section
12(4) of the Schools Act and
essentially gives ordinary schools an
“out” when it comes to the admission
of learners who experience barriers
to learning. This clause waters down
the existing obligations placed on
ordinary schools as they are merely
“encouraged” to make the necessary
arrangements for the admission of
these learners.

We recommend that clause 25 be
amended to state the following:

“25. Public ordinary schools must
admit learners with special
education needs, where this is
reasonably practical. Schools must
make the necessary arrangements,
as far as practically possible, to
make their facilities, teaching and
the curriculum accessible to such
learners.”

“26. Where the necessary support, which
would facilitate the integration of a learner
in a public school, cannot be provided, the
principal of the school must refer the

We refer to paragraph 2.2. above,
and wish to reiterate that in terms of
the Constitution read with Education
White Paper 6, the SIAS policy and

We recommend that clause 26 be
amended to state the following:

39




EELC

EQUAL

EDUCATION
LAW CENTRE

E

EDUCATION

application for admission to the Head of
Department to have the learner admitted to
a suitable public school in that province or
to a school in another province.”

all other relevant laws and policy, all
learners have the right to an
equitable and inclusive education
system. Learners must be included
and not integrated. We request that
the DBE desist from using the
incorrect wording in legislation and
policy documents. Furthermore, as
set out in paragraph 2.2. above,
learners must be referred to special
schools as a last resort, this must be
reflected in the Admissions Policy.

“26. Where the necessary support as
prescribed by the DBE’s ‘Screening,
Identification, Assessment and
Support Policy, which would
facilitate the inclusion of a learner in
an ordinary school cannot be
provided, the principal of the school
must, as measure of last resort,
refer the application for admission to
the Head of Department to have the
learner admitted in a suitable
school.”

“27. Before the Head of Department refers
a learner as contemplated in paragraph 26,
the Head of Department must arrange for
consultation with parents, educators and
District Official. These consultations must
form part of the assessment of the learner
before the learner is referred to another
suitable public school. This process should
be handled as a matter of urgency to
facilitate the admission of a learner as soon
as possible to ensure that the learner is not
prejudiced in receiving appropriate
education.”

The Amended Policy moves away
from what is currently contained in
the SIAS policy. Section 7(5)(1) of
the SIAS policy provides that external
sources of support, including health-
care practitioners and social workers
may be required in terms of SIAS
processes. Section 7(6)(3) further
stipulates that, ‘where necessary,
schools may require the support of
health professionals such as
psychologists, speech therapists,
occupational therapists and other
therapists, to conduct more formal
assessments. All the above
mentioned personnel form part of the
DBST in terms of SIAS Policy.

Clause 27 of the Amended Policy
contradicts the abovementioned

We recommend that clause 27 is
amended to state the following:

“27. Before the Head of Department
refers a learner as contemplated in
paragraph 26, the Head of
Department must arrange for
consultation with parents, educators
and the District -Based Support
Team. These consultations must
form part of the assessment of the
learner before the learner is referred
to another suitable public school, if
necessary. This process should be
handled as a matter of urgency and
must be completed within 3 months
from the date of the referral of the
admission application to ensure that
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provisions of the SIAS policy. The
consultation and assessment
processes in terms of the Amended
Policy limits the parties that are
involved in this process of
consultation to parents, educators
and a district official. This is not in
line with the provisions of the SIAS
Policy.

This clause envisages a consultative
process including the parent, the
district and the HOD. While the
clause states that the process must
be done as a matter of urgency,
there is a need for a stipulated
timeline to be incorporated. We
cannot have a situation where
learners are waiting long periods of
time with no access to education
while waiting for the referral and

consultation process to be completed.

Furthermore, as stated above in
paragraph 2.2, the Special School
Guidelines state that a decision to
place a learner in a special school
must be ratified by the DBST while
this clause requires the HoD to make
this decision. This may result in
confusion about the admission of
learners to special school and must

the learner is not prejudiced in
receiving appropriate education.”

41




EQUAL

EELC

EDUCATION

LAW CENTRE

E

EDUCATION

be addressed to align with the SIAS
policy and Special School Guidelines.

“28. Assessment and consultation relating
to a change of placement must be carried
out by a team based at the school in
consultation with parents, educators and
District Official. The Head of Department of
the province concerned must approve the
placement.

In terms of SIAS policy the decision
to place a learner in a special school
must be ratified by the DBST. While
the Amended Policy states that the
Head of Department must approve
the placement, this will cause
confusion and must be aligned with
the SIAS policy.

We recommend that clause 28 be
amended to state the following:
"28. Assessment and consultation
relating to a change of placement
must be carried out by the School
Based Support Team in consultation
with parents, educators and District
Based Support Team. On
recommendation of the District
Based Support Team, the Head of
Department of the province
concerned must approve the
placement of a learner in a special
school.”

Age
requirements
for the
admission of a
learner to an
ordinary public
school

“31. A learner who is 16 years of age or
older and who has never attended school
and who is seeking admission for the first
time or did not make sufficient progress
with his or her peer group, must be advised

to enrol at an Adult Education and Training
(ABET) centre.”

This clause gives schools, districts and
HOD’s the decision making authority
to decide whether or not an over aged
learner is making sufficient progress
and could remain in school or must be
referred to an ABET centre. This
clause has the effect of perpetuating
the exclusion of over aged learners
from the basic education system. This
clause is prima facie discriminatory as
it fails to cater for the educational
needs of learners who may be above
the age-grade norm. The Amended
Policy ought to provide for the
inclusion of over aged learners in

We recommend that clause 31 be
amended as follows:

“31.1 A learner who is 16 years of
age or older, who has never
attended school and who is seeking
admission for the first time must be
duly assessed and assisted by the
school and the district to enrol at an
ABET Centre.

31.2.A learner who is 16 years or
older who is seeking placement or
who is currently in a school may, on
the request of the parent/ caregiver,
school or district, be assessed. When
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ordinary  schools where it
appropriate and reasonable to do so,
taking into account the best interest of
the learner and the other learners at
the school.

Furthermore, clause 29 of the
Amended Policy  requires that
“learners must be advised to enrol at
an ABET centre.” Parents are often
unable to locate a suitable ABET
centre or struggle with the application
process, or do not have the money to
buy textbooks or pay fees. We
therefore recommend that parents/
caregivers be assisted by schools,
districts, and HOD’s and not merely
“advised” to send their children to
ABET centres, leaving them out in the
cold to figure it out on their own.

assessing the learner factors,
including, but not limited to, the
learner’s personal circumstances,
age, last grade successfully
completed, academic progress, the
reason for inadequate academic
progress, must be duly considered.
During the assessment process due
consideration must be given to the
views of the parent / caregiver and
the learner.”
31.3. If it is found that an ordinary
school is not the best suitable school
for the learner the Head of
Department must take all
reasonable steps to ensure that the
learner is enrolled in a suitable ABET
centre.
31.3 In making a decision regarding
the best suitable school for the
learner the following factors must be
considered:

a) the learner’s socio-economic

circumstances;
b) the availability of ABET
centres;
c) the reasons for failure to

progress; and
d) any other relevant factors.”
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Clause 30 of existing policy removed from
amended policy.

We are concerned that the removal of
clause 30 of the Admission Policy will
exacerbate the problem of exclusion
of ‘over-aged’ learners from admission
to ordinary schools. Currently, it is
difficult for over aged learners who are
not moving with their age cohort to
access basic education. The removal
of clause 30 continues to water down
the obligation of schools, districts and
HoD to admit and accommodate over
aged learners, particularly when
seeking placement in a grade below
the grade of their age cohort. This will
essentially take away one of the key
protections available to over age
learners that allows them to access
and remain in the basic education
system. A recent unanimous
Constitutional Court judgment in the
Moko matter does not support this
contention. A learner may not be
excluded from the basic education
system on the basis of age.

We recommend that clause 30 of the
Admission Policy be inserted in the
Amended Admissions Policy. It
states:

“A learner who has repeated one or
more years at school in terms of
this policy is exempt from the age
grade norm, except that, if a learner
is three years older than the norm
age per grade, the Head of
Department must determine
whether the learner will be admitted
to that grade.”

Repetition

“32. In principle, learners should progress
with their age cohort. Repetition of grades
seldom results in significant increases in
learning attainment and frequently has the
opposite result. The norm for repetition is
one year per school phase, where

We are concerned that clause 32
does not provide for targeted
individualised support and assistance
to ensure that the learner makes
adequate academic progress. This is
effectively setting learners up for

We recommend that clause 32 be
amended to state the following:

“32.1 The norm is not to be
construed as promoting the practice
of automatic promotion.
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necessary. Multiple repetitions in one grade
are not permissible” read with “33. The
norm is not to be construed as promoting
the practice of automatic promotion. A
learner's needs must be attended to
through the efforts of the learner, and his
or her teachers, with support from the
learner's family and peers.”

failure. The learners must receive
support and assistance, it cannot be
the responsibility of the learner and
parents/ caregivers. The SIAS policy
sets out a clear process for support
provision, coordinated by the SBST
and this policy must align with the
provisions in the SIAS policy.

“32.2.A learner who has been
progressed must be provided with
targeted intervention and support by
the school and the district. The
School Based Support Team, in
consultation with the parent/
caregiver and the District Based
Support Team must draw up an
individualised support plan for the
learner, which must be reviewed

reqgularly.”

School zoning

“34. A Head of Department may, after
consultation with the governing bodies,
determine feeder zones for ordinary public
schools, in order to control the_learner
numbers of schools and co-ordinate
parental preferences. Such feeder zones
need not be geographically adjacent to the
school or each other.”

Although this clause is not a new
addition to the admission policy, it is
essential that in light of there being a
dire need for transformation across
the country that this clause be
reconsidered and amended to place a
clear obligation on HODs over the
creation of feeder zones by SGBs.
HODs should ensure that feeder
zones as captured in school
admission policies are fair and
transformative.

In addition to this, there is no
uniform approach to feeder zones
across provinces in South Africa. For
example, Gauteng feeder zone has
been revised to be inclusive and
transformative with feeder zones
being up to a 30km radius from the

As such, we recommend that the
following amendment to this clause:

“34. A Head of Department must:
34.1 after consultation with the
governing body, determine feeder
zones for ordinary public schools in
order to control the learner numbers
of schools and co-ordinate parental
preferences. Such feeder zones need
not be geographically adjacent to
the school or each other”

34.2 grant any interested party the
opportunity to make written
representations within 30 days
regarding the proposed feeder
zones.”
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school. The Western Cape however
has no policy on feeder zones which
means that schools can choose and
implement their own, with the HOD
and provincial education departments
having no oversight over these.

In light of HODs being required to
approve school admission policies in
terms of the national admission
policy, and feeder zones forming an
integral part of these school
admission policies, it is then both
logical and practical for HODs to have
active and express oversight over the
formulation of these clauses.

Lastly, EE and EELC are concerned
that draft regulation 34 refers only to
“governing bodies'" as the relevant
stakeholders who must be consulted
on the proposed feeder zones. EE and
EELC submit that the pool of
stakeholders consulted on the
proposed feeder zone of a school is
unjustifiably narrow.

“35. When considering the feeder zones,
the Head of the Department must consider
all the relevant information, including but
not limited to:

(a) the capacity of the school and schools
in the area to accommodate learners;

The dire need for transformation in
the basic education sector and its
legacy of unequal access makes it
essential that this clause
unambiguously promotes
transformation and equitable access
for all learners.

We recommend that the following
additional factors be considered:

“35(e)the diversity of the school;
and

35(f) the need for equitable access
to education for all learners.”
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(b) the language and curricula offered at
the school and the schools in the vicinity;
(c) information and projections regarding
area population density, learner population
density and learner enrolment; and

d) the need for geographical and spatial
transformation.”

“36. Feeder zones should be reviewed from

time to time as the circumstances dictate.”

Continuous review of school feeder
zones is vital to ensure
transformation, equality, and
equitable access to schools. As such
there should be an obligation on
provincial education departments to
review their provincial feeder zone
policies, and school governing bodies
to review their school feeder zones
clauses.

In order to ensure that this review
occurs, timelines should be set for
both SGBs to consider the feeder
zones as captured in their school
admission policies, as well as HODs
to consider feeder zones in school
admission policies.

We recommend that this process
occurs when a new SGB is elected
every 3 years. In order to ensure that
the SGB engages properly with the
feeder zone clause within the context
of their schools. The SGBs should be

We as such recommend the
following wording:

“Feeder zones must be reviewed at
least every 3 years, or sooner
should the circumstances dictate.
SGBs should submit a written report
to the HOD detailing why changes
are either needed or not.”
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required to submit reports to the
HOD showing how they have
considered the feeder zone clause in
light of the criteria set in clause 35 of
the policy.

39. A school with a specific field of study,
e.g. a technical school, must have a much
larger feeder zone to accommodate
learners with specific aptitudes, interests or
needs.

It is essential that diversity and
equitable access is unambiguously
included in the creation of feeder
zones for schools with a specific field
of study.

We recommend that clause 39 be
amended to state the following:

“39. A school with a specific field of
study, e.g. a technical school, must
have a much larger feeder zone to
accommodate learners with specific
aptitudes, interests or needs, whilst
still ensuring the promotion of
equitable access to education and
diversity within the school”.

Register of
admission

“40. The principal of an ordinary public
school must keep a register of admission.
All learners admitted to the school must be
recorded in the register of admission. The
register of admission must contain the
name, date of birth, age, identity number
(if available), passport number, visa or
permit number, asylum seeker visa
number, refugee visa humber (if applicable
and available), and the address of the
learner as well as the names of the
learner's parents, their addresses_and
telephone numbers, where applicable.

It is unclear whether the register of
admission is the overarching term for
the information which the SASAMS
system records. If not, then EELC
submits that the register of
admission is a duplication of the
information which is already recorded
in SASAMS. If it is an overarching
term for the information that SASAMs
records, then the only comment
which EELC makes is that it must be
clear that from this clause that it is
subject to clause 23.

We recommend that clause 40 be
amended to state:

“40. The principal of an ordinary
public school must keep a register of
admission. All learners admitted to
the school must be recorded in the
register of admission. The register of
admission must contain the name,
date of birth, age, identity number
(if available), passport number, visa
or permit number, asylum seeker
visa number, refugee visa humber
(if applicable and available), and the
address of the learner as well as the
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names of the learner's parents, their
addresses and telephone numbers,
where applicable. This clause is
subject to clause 23.”

“41. Entries in the register of admission
must be verified against the birth
certificate, passport, asylum seeker visa,
refugee visa, identity or any form of
alternative document listed in paragraph
15, 17-20 of the learner concerned.”

As in the submission on clause 40,
and to the extent that the register of
admission is an overarching term for
the information which is recorded in
SASAMS, it must be clear that clause
41 is subject to clause 23.

We recommend that clause 41 be
amended to state the following:

“41. Entries in the register of
admission must be verified against
the birth certificate, passport,
asylum seeker visa, refugee visa,
identity or any form of alternative
document listed in paragraph 15,
17-20 of the learner concerned. This
clause is subject to clause 23.”

“42. Officials of the provincial education
department must have access to the
register of admission.”

As in the submission on clause 40
and 41, and to the extent that the
register of admission is an
overarching term for the information
which is recorded in SASAMS, it must
be clear that clause 41 is subject to
clause 23.

We recommend that clause 42 be
amended to state the following:

“42. Officials of the provincial
education department must have
access to the register of admission.
This clause is subject to clause 23.”

“44. Parents have an obligation to-

(a) support their children in their
education; and

(b) to ensure that their children -

(i) attend school regularly; and

(i) possess valid birth certificate, visa,
permit or document referred in paragraph

15, 17 -20, at all times”

Clause 44(b)(ii) is problematic in that
whilst EELC agrees it is a parents’
primary responsibility to ensure that
their children are documented, they
are often prevented from executing
this responsibility due to the many
prohibitive legal barriers in the Births
and Deaths Registration Act 51 of
1992. Accordingly, for as long as

We recommend that clause 44(b)(ii)
must be removed. In addition, the
word “obligation” must be replaced
with “responsibility”.
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these prohibitive legal barriers exist,
there is little point to enforcing an
obligation of this nature under the
Admissions Policy - parents will
simply never meet the obligation.
Although EELC recommends that this
clause is removed, it is still worth
noting that the term “obligation” will
remain in use for clause 44(a) and
(b)(i). This is an absolute or punitive
term and gives the impression that
should the parent not do what they
are obligated to, sanctions could
follow. EELC recommends the use of
the word “responsibility” instead.

Right of Appeal

“45. Any learner or parent of a learner who
has been refused admission to a public
school may appeal against the decision to
the Member of the Executive Council in
terms of section 5(9) of the South African
Schools Act, 1996.”

This clause, which has been carried
over verbatim from the original
policy, unfortunately remains
extremely thin on detail. There are
no timelines attached to how long an
MEC may take to decide an appeal
that has been lodged on behalf of a
parent. An MEC is required in terms
of the Promotion of Administrative
Justice Act, 2000 to make decisions
of an administrative nature within a
reasonable amount of time. In
addition to this the nature of the
decision being made substantially
affects a learner’s rights and access
to education. As such, there should

We as such recommend that a
timeline be inserted into this
provision in order to ensure that a
decision in relation to the appeal is
made timeously. To ensure this, we
recommend the following insertion:

“Any learner or parent of a learner
who has been refused admission to
a public school may appeal against
the decision to the Member of the
Executive Council in terms of section
5(9) of the South African Schools
Act, 1996. A decision in terms of the
appeal must be made by the MEC in
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be absolute clarity in terms of
expectations and timelines in relation
to the appeal.

writing with reasons within 14 days

of receipt of the appeal.”
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