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APPLICANT’S SHORT HEADS OF ARGUMENT

INTRODUCTION

1. This application concerns the shutting down of the lawful protest held by Equal Education
("EE"), its staff and its learner-members (“the Equalizers™) on 11 July 2017, outside the

offices of KZN Department of Education in Pietermaritzburg.

2. Onthat day, EE staff and Equalizers gathered with the intention of publicly screening their
short film, ‘Long Walk to School’ (“the film"), which highlights the challenges learners in

Nquthu, in Kwa-Zulu Natal (“Nquthu”) face when going to school.

3. Despite EE and the Equalizers having complied with the requirements of the Regulation
of Gatherings Act 205 of 1993 (“the Gatherings Act"), when convening the protest, the

Kwa-Zulu Natal Department of Education (“KZN DOE") officials and members of the South




African Police Services (“SAPS”) unlawfully shut down the protest (“the unlawful

cohduct").
4. EE seeks orders:

4.1, Declaring that the respondents’ actions were unconstitutional and violated EE’s
and the Equalizers constifutional rights {o assemble, peacefully and unarmed; the
right to dignity as well as the best interests of children as most Equa!izérs are

minors.
4.2, Directing the respondents to issue an appropriate public apology.

5. The application is opposed by the Member of the Executive Comimittee of the KwaZulu-
Natal Provincial Government responsible for Education (“the MEC". The Provincial

Commissioner of the SAPS did not file any opposing papers.

6. The MEC does not raise a real dispute of facts, and KZN DOE’s defences seem to be that
they were not invited fo the plenary meeting nor were they given the notice of the protest;
“the permit authorising the protest was defective; and KZN DOE's rights were also violated
by not being informed of and not being invited to the plenary meeting organised in terms

of section 4 of the Gatherings Act.

APPLICABLE LEGAL PRINCIPLES
Government must be a model litigant

7. Pronouncements of our judges in a number of decisions in our courts, and mainly the
Constitutional Court, demonstrate that our courls expect government.to be a model
litigant, or at feast are leaning towards imposing, or interpreting the Constitution to impose,

a medel litigant obligation on the government. The model litigant obligations for the



government are rooted in the Constitution (section 165(4); the principle of the rule of law

under section 1{c); and section 195).

8. The expectation or duty to be a model litigant includes:

8.1. The duty to assist the Court.!

8.2. Duty not to impose an unfair burden on thé opponent.?

8.3. Duty of candour and legal accuracy: Matatiele Municipality v President.?
8.4. Duty of compassion and common humanity.*

9. The respondents fall far short of meeting this constitutional standard. This should be taken
into account in assessing both their arguments on the merits as well as in determining an

appropriate costs order,

1 In SA Liguor Traders Association (at para 20) the Court directed government to make
submission to assist the court even though it had filed & notice of intention to abide. See also
Phillips and Another v Director of Public Prosecutions, Witwatersrand Local Division and Others
2003 (3) SA 345 {CC); 2003 {4) BCLR 357 (CC) para 11, Dawood and Another v Minister of
Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others; Thomas
and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC); 2000 (8) BCLR 837
(CC) para 15 - 17, Beinash and Another v Ernst & Young and Others 1999 (2) SA 116 (CC);
1999 (2) BCLR 125 (CC) para 27, Parbhoo and Others v Gelz NO and Another 1997 (4) SA
1085 (CC); 1997 (10) BCLR 1337 (CC) para 5; and Ex Parte Omar 2003 (10) BCLR 1087 {CC)
para b

2 Section 38(1)(f) of the Public Finance Management Act obliges the state to “settle all
contraciuai obligations and pay all money owing within prescribed or agreed period” and section
38(1)(h requires that disciplinary steps are taken against the officials who fail to comply with the
provisions of the PFMA. Regulation 12.2.1 of the National Treasury Regulations March 2005
("the Treasury Regulations™) obliges government to accept liability for any loss or damage as a
result of the acts of its officials,

3 Matatiele Municipalily and Others v President of the RSA and Others 2006 (5) SA 47 (CC) at
para 107

1 Treasury Regulation 11.4.1(b)(ii) permils the write off of a debt if its recovery would cause
undue hardship to the debtor. See also Ngxuza, Njongi and Kate v MEG for Department of
Welfare, Eastern Cape 2005 (1) SA 141 (SE), [2005] 1 All SA 745 (SE) para 16




The Pascon-Evans principles

10. On Plascon-Evans principles as applied or supplement in the other authorities,® there is
no real dispute of facts and the Court can therefore determine the application on the
strength of the allegations made by EE and admitted or not denied by KZN DOE, or where
denied the denials are so far-feiched or clearly untenable that the court would be justified

in rejecting them out of hand.®
Infringement of the rights to freedom of assembly and dignity

11. As has been set out above, section 17 of the Constitution protects the right of everyone
to protest peacefully and unarmed.” The right to protest is inextricably connected to

freedom of expression and human dignity. ®

12. In SATAWU v Garvas, the Constitutional Court powerfully explained the importance of the
right to protest in ensuring that the most vulnerable are afforded a space for political

participation:

“[The right to freedom of assembly] exists primarily to give a voice fo the powerfess.

This includes groups that do not have political or economic power, and other vulnerable
persons. It provides an outlet for their frustrations. This right will, in many cases, be the

only mechanism available to them to express their legitimate concerns.”

5 Plascon-Evans Paints Lid v Van Riebeeck Paints (Ply) Ltd 1984 (3) SA 623 (A) at 634E-635D;
Fakie NO v CCIl Systems (Ply) Lid 2006 (4) SA 326 (SCA) at paras 55-56; Wightman Va JW
Construction v Headfour (Ply) Ltd & Another 2008 (3) SA 371 (SCA) at para 13; National
Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at para 26; Grancy Property Ltd
v Manala & Others (2013} 3 All SA 111 (SCA) al paras 19-20; Wright v Wright & Another 2015
(1} SA 262 (SCA) at para 15; Venmop 275 (Ply} Ltd v Cleverfad Projects (Ply) Ltd 2016(1) SA
78 (GJ) at para 12; Airports Company SA SOC Lid v Airporis Bookshops (Ply) Ltd Va Exclusive
Books {2016] 4 Aii SA 665 (SCA) at para 48

Fakie NO at para 565

See Section 17 of the Constitution of the Constitution of the Republic of South Africa 1996

The Constitution of the Republic of South Africa 1996

SATAWU v Garvas at para 61
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13. There is no disputing the violation of the rights to assembly and to protest; the right to
dignity and to have the best interests of a child being treated as paramount, and | therefore
submit that a proper case is made out that EE and the Equalizers constitutional rights

were violated by KZN DOE officials and members of the SAPS.
KZN DOE’'S APPARENT DEFENCES

14. In essence the MEC raises four protestations which appear to be intended as defences,

namely:
141, The matter is moot;™
14.2. The practical effect of the declaratory orders and the apology sought as refief by
EE;
14.3. The alleged viclation of KZN DOE's rights in not being invited to the section of the

Gathering Acts plenary meeting on 4 July 2017;%2 and

14.4, The alleged defects in the permit.’

15. None of these defences hold any water and should all be rejected. The remedies sought

by EE are competent and the Court should grant them.
APPROPRIATE COSTS ORDER

16. EE seeks a punitive costs order against the MEC. Relying Biowatch Trust v Registrar
Genetic Resources and Others,' | submit that even if EE is unsuccessful it should not

be ordered to pay costs,

10 MEC’s answering affidavit para 11 page 363

" MEC’s answering affidavit para 12 page 363

2 MEC's answering affidavit para 18.8 page 365

13 MEC's answering affidavit paras 18.7 and 33 to 35 pages 365 and 369 respectively
4 2008 (10) BCLR 1014 (CC)
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INTRODUCTION

1.

3.1.

3.2.

Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to
picket and to present petitions.! However, on 11 July 2017, according to the first
respondent (the “MEC”), the applicant (“EE”), its staff and its members (the

“Equalizers”) did not have and could not enjoy such a right.

ft is common cause that EE and the Equalizers had applied and obtained
permission in terms of the Regulation of Gatherings Act 205 of 1993 (the
“Gatherings Act”). There is no dispute about the fact that the Equalizers were

peaceful and unarmed.?

The MEC admits that the KwaZulu-Natal Provincial Department of Education’s
("KZN DOE") officials, assisted by members of the South African Police Service
(“SAPS”) disrupted and dispersed the Equalizers demonstration,® but none of this
matters — according to the MEC ~ because the matter and the relief sought is now
moot.* However, in the event the Court is interested in the reasons for the KZN
DOE's officials unlawful and abominable conduct, according to the MEC they acted

as they did because:
They had no prior knowledge of the demonstration;®

They were not invited to the plenary meeting in terms of section 4 of the

Gatherings Act held on 4 July 2017.% The responsible officer - not EE — had

S 3 B W N -

Section 17 of the Constitution

MEC’s answering affidavi paras 8 to 10
MEC's answering affidavit para 8

MEC’s answering affidavit para 11

MEC’s answering affidavit para 18.6
MEC's answering affidavit paras 23 and 24



3.3.

3.4.

to invite them to the section 4 of the Gatherings Act meeting,” s/he did not
do so, and presumably that entitled KZN DOE to resort to self-help instead
of approaching a court of law for appropriate relief (assuming they were

entitled to one under law);

The Gatherings Act authorisation was vague in that it was “sifent with
regards to the venue of the approved picketing”? and apparently this
entitted KZN DOE to take the law into its own hands and shut down the
protest instead of either approaching a court for appropriate relief or
approaching the authority that issued the authorisation for clarification

(assuming that is all that was required by KZN DOE);

When they demanded all sorts of documents, information, or authorisations
which are not required under any law of EE and the Equalizers, EE and the
Equalizers did not comply or did not comply to the satisfaction of KZN DOE,*?
thus, presumably, once again entitling KZN DOE to take the law into its own

hands.

The second respondent did not deign to come before the Court to explain SAPS’
conduct on 11 July 2017, especially given that it was represented at the section 4

of the Gatherings Act plenary meeting.

This constitutionally cavalier conduct of the respondents is reminiscent of our
abhorrent past which, recognising the injustices of our past and honouring those

who suffered for justice and freedom in our land,'® we have determined to make a

MEC's answering affidavit para 28
MEC's answering affidavit para 34
MEC’s answering affidavit paras 58 to 60
Preamble ic the Constitution



decisive break from. It should not be happening again. In emphasising the
importance of the right to protest under section 17 of the Constitution Mogoeng CJ

said the following:

“So the lessons of our history, which inform the right fo peaceful
assembly and demonstration in the Constilution, are at least two-fold.
First, they remind us that ours is a “never again” Constitution: never
again wifl we allow the right of ordinary people to freedom in all its forms
fo be taken away. Second, they tell us something about the inherent
power and value of freedom of assembly and demonstration, as a fool of
democracy often used by people who do not necessarily have other
means of making their democratic rights count. Both these historical

considerations emphasise the importance of the right "1!

8. The rest of these heads of argument are structured as follows:

6.1. | first set out the factual background to this application;

6.2. | then set out the principles to be applied by the Court in determining this
matter,

6.3. Third, | address the apparent defences raised by the MEC;

G.4. Thereafter, | address the relief sought by EE; and

6.5. Finally, | make submissions on an appropriate costs order.

“ South African Transport and Allied Workers Union and another v Garvas and others {Cily of
Cape Town as Intervening Parly and Freedom of Expression Institute as Amicus Curiae) 2013
{1) SA 83 (CC); 2012 {8) BCLR 840 (CC) para 63



FACTUAL BACKGROUND

This application concerns the shutting down of the lawful protest held by EE and

the Equalizers on 11 July 2017, oufside the offices of KZN DOE in

Pietermaritzburg.

On that day, EE staff and Equalizers gathered with the intention of publicly
screening their short film, ‘Long Walk to School’ (*the film”), which highlights the
challenges learners in 22Nquthu, in Kwa-Zulu Natal (“Nquthu”) face when going

to school.

Despite EE and the Equalizers having complied with the requiremenis of the
Gatherings Act when convening the protest, the KZN DOE officials and members

of SAPS unlawfully shut down the protest (“the unlawful conduct”).

Events preceding the protest

10. EE and its members have campaigned for equitable, safe provisioning of scholar

transport in KwaZulu-Natal over several years. As part of this campaign, referred
to as the #lLongWaikToSchool campaign, a short fiim had been developed
documenting the struggles experienced by EE members to access school without

transport in the rural village of Nquthu.*?

12

Founding Affidavit, pp, 15— 18



11.

12.

13.

14.

15.

16.

In anticipation of a court hearing which would address issues of scholar transport
provisioning in Nquthu and the province, EE and its members decided to hold a
peaceful gathering outside the offices of the first respondent in Pietermaritzburg,

which peaceful protest would include the screening of the short film.13

On 30 June 2017, more than 10 days before the gathering was scheduled to take
place, Ms Ntshadi Mofokeng, convenor of the protest, duly submitted a notice as

required by section 3 of the Gatherings Act to Msunduzi Local Municipality.'4

On 4 July 2017, a meeting was convened by the responsible officer in terms of
Section 4 of the Gatherings Act (“the section 4 meeting”). Ms Ntshadi Mofokeng
attended this meeting, together with members from Crime Intelligence Unit,

Msunduzi Municipality Security, and an officer from the second respondent. ¢

At the section 4 meeting, the planned protest (including the screening of the film)

was discussed. No objections to screening of the film was raised. 6

On 10 July 2017, Ms Ntshadi Mofokeng received an “approval document” from
Msunduzi Municipality, which she was requested to sign to record the approval of
the protest as per the nofice. It bears emphasis that there is no requirement in the
Gatherings Act that such an “approval document” be signed by a convenor of a

gathering. Nonetheless, Ms Mofokeng signed the document.?

The only condition set out in the “approval” document was that protest should not

"encroach on Church Street and no gathering must be done on Church Street”. EE

13

15
16
17

Founding Affidavit, pp 17, para 38
Founding Affidavit, pp 18, para 44
Founding Affidavit, pp 19, para 46
Founding Affidavit, pp 13 — 15, paras 44 - 49
Founding Affidavit, pp 19 — 20, paras 48 - 49



duly complied with this condition on the day of the protest. There was no objection
to the screening of the film in the document. Indeed, expressly stated purpose of

the gathering on the document was “fo screen a film for the public”, 18

17. On-11 July 2017 at 16h00, the protest commenced as set out in the notice and
complied with sections 8 to 10 of the Gatherings Act. It is undisputed that the

protest was at all times, peaceful and unarmed.

The violation of Constitutional rights on 11 July 2017

18. Despite EE’s full compliance with the Gatherings Act, and an indication by warrant
officers on the very day of the gathering that the protest could proceed, the protest

was ultimately shut down by the respondents.

19. The details of the manner in which the protest was unlawfully and
unconstitutionally shut down is set out fully in EE’s founding affidavit. Firstly, a
warrant official (Mr Khumalo), together with an official identifying himself as the
Head of Security at the first respondent’s offices (Mr Ngubane) and an official of
the first respondent (Mr Shangase) informed the convener that EE and the protest
participants were not permitted to continue with the gathering. The officials claimed

that:

19.1. The approval document in possession of the applicant’'s members did not
indicate the address at which the protest was to be held and timeframes of

the protest.

18 Founding Affidavit, pp 19, para 47



19.2. Learners who attended the gathering did so without the necessary

permission from their respective schools.

19.3. The applicant was not allowed to gather at the location because the

“approval document” was fraudulent.

19.4. The first respondent’s prior permission was needed when learners in school

uniform are protesting.

KZN DOE’s admission and bogus reasons

20. KZN DOE does not, and cannot credibly, deny what is alleged by EE and the
Equalizers. The deponent claims that the protesters were not disrupted,? but
interestingly he stops short of telling the Court what, according to hinﬁ, happened
to the protesters and the protest. He asks this Court to dismiss the application
because “it is not a question of the Applicant wanting fo hold another protest in lieu
of the said protest on 11 July 2017 What the MEC or the deponent fails to
expiain is why another protest in lieu of the one on 11 July 2017 would be

necessary if the protest on 11 July 2017 was not disrupted.

21. The deponent admits that KZN DOE officials interfered with the protesters. The
KZN DOE’s officials reasons for their unlawful conduct are set out in paragraph 3
above. The SAPS reasons remain a mystery as they elected not to respond to the

application.

19 MEC’s answering affidavit para 71 p 375
& MEC’s answering affidavit para 15 page 364



22

23.

24.

EE contends that the unlawful conduct of the respondents violated EE and its
members right tQ freedom of assembly and related rights. EE members, many of
whom were children, were threatened with physical harm, including the use of tear
gas and rubber bullets by the respondents. An example of the manner in which
the aggressive conduct was experienced by the young members of EE is captured

by the statement quoted in paragraph 123 of the founding affidavit,?}

KZN DOE officials took it upon themselves to confront the Equalizers to establish
whether they had complied with the legal requirements instead of contacting the
relevant authorities to establish whether the Equalizers had the necessary

authorisation to protest. Nevertheless, even after they had established that EE and

the Equalizers in fact had the authorisation, they took it upon themselves to

determine whether it complied with the law as they would have preferred it to or
as they understood the law. When they were not satisfied that the authorisation
adequately complied with the law as they understood it they took it upon
themselves to order the Equalizers to disperse, eniisting the SAPS support, fo
enforce compliance with their unlawful order.?? This we are told by none other than
a senior KZN DOE official (Acting Deputy Director: Risk Management) through the

mouth of the MEC.

What is even more disturbing is that the deponent has no qualms speaking on
behalf of members of SAPS and assuring this Couit that they will confirm his
assertions. The deponent swears positively to what happened at the plenary

meeting of 4 July 20192 while at the same time telling the Court that no one from

21

22
23

At page 42; see also paras 9.1, 10, 11, 12, 13, 14, 15, 16 and 17 of Demichelle Petherbridge's
supporting affidavit pages 303 to 311

MEC’s answering affidavit paras 21 to 74 pages 365 to 375

MEC's answering affidavit paras 62 to 64 page 373

10



25,

26.

KZN DOE - certainly not the deponent — Was present at the meeting.?* This reveals
a very disturbing closeness between members of SAPS and the deponent, to the
extent that they clearly spoke about the matter and decided to come up with a
common story of how they were going to respond to EE’s case. Suffice to say that
there are no confirmatory affidavits by any of the SAPS’ members that the

deponent assured the Court would confirm his version.

However, what is more important is that the MEC or the deponent cannot point
this Court to any legisiation that empowers the KZN DOE's officials to be judge,
jury and executioner — that entitled them to confront Equalizers for a permit,
thereafter, subject the permit to the scrutiny of the court of KZN DOE, and to order

(with the assistance of the members of SAPS) the protesters to disperse.

There can therefore be no doubt that KZN DOE officials, assisted by members of
SAPS, deliberately and unlawfully interfered with the Equalizers and disrupted the
proteston 11 July 2017. The only question that the Court has to answer, once it is
satisfied that the matter is not moot {as | submit below it is not), is whether to grant

the relief sought by EE.

APPLICABLE LEGAL PRINCIPLES

Government must be a model litigant

27.

The cavalier approach and abuse of office and official power by government

officials must stop, especially where Constitutional rights are involved. When

24

MEC’s answering affidavit paras 23 to 26 page 367
11



government is called upon to account for violation of Constitutional rights it does
not have a licence to go on an all-out warfare — no hoids barred — confrontation
with its citizens. It is a constitutional being that must lead by and teach by its

examples. Government is obliged to be a model litigant.
28. Describing the model litigant obligations in Australia, Chami?® argues that -

“ftlhe courts [in Australia] have long expected that government litigants
act in proceedings against private litigants in accordance with standards
of conduct higher than those expected of their opponents. More recently,
the governments of the Commonwealith and some Stales énd Territories
have introduced policy guidelines to ensure adherence to those
standards. The obligation to adhere to those standards is commonly

referred to as the obligation to act as a model litigant.

The obligation to act as a model !iz‘igaht extends beyond merely obeying
the law and abiding by the ethical obligations which apply fo legal
practitioners. Those other important obligations provide minimum
standards of conduct, whereas the model litigant obligation involves
striving for more aspirational standards of the highest character. Like so
many other legal concepts, aspects of the obligation which lie at its core
are uncontroversial and simple fo grasp. The duty fo assist the court is
one such aspect. Some of the aspects of the obligation which lie at ifs
periphery, such as a postulated duty to achieve legal accuracy, are more

contentious.”

s Chami, Z, The obligation to act as a mode! litigant, a paper presented at the 2010 AIAL National
Administrative Law Forum, Sydney, 22 July 2010 {(AIAL Forum No. 64)

12



29. Pronouncements of our judges in a number of decisions in our courts, and mainly
the Constitutional Court, demonstrate that our courts expect government to be a
model! litigant, or at least are leaning towards imposing, or interpreting the
Constitution to impose, a model litigant obligation on the government. The model
litigant obligations for the government are rooted in the Constitution (section
165(4); the principle of the rule of law under section 1(c); and section 195). The

courts have stated the following principles:

29.1. An organ of State should be exemplary in its compliance with the

fundamental constitutional principles.28

29.2. In Mohamed and another v President of the Republic of South Africa

and others?’ the Constitutional Court stated the following:

“South Africa is a young democracy still finding its way fo full compliance
with the values and ideals enshrined in the Constitution. It is therefore
important that the State lead by example. This principle cannot be put
better than in the celebrated words of Justice Brandeis in Olmstead et al

v Unifed States:

“In a government of laws, existence of the government will be
imperilled if it fails fo observe the law scrupulously .

Government is the pofent, omnipresent teacher. For good or for
ilf, it teaches the whole people by its example . . . If the

government becomes a fawbreaker, it breeds contempt for the

S Lesapo v North West Agricultural Bank and Another 1999 (12} BCLR 1420 {CC) par 17
7 2001 (3) SA 893 (CC), 2001 (7} BCLR 685 (CC) at para 89 {footnotes omitted)
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29.3.

294,

29.5.

29.6.

29.7.

law; it invites every man fo become a law unto himself; it invites

anarchy.”

Government must not misuse the mechanisms of the law, and must not

iitigate as if it is at war with its citizens.?®

Organs of state bear a special obligation to ensure that the work of couris

is not impeded.?®

A decision by the State whether or not to invoke a particular defence in a

particular case must be informed by the values of our Constitution.?®

There is a higher duty on the state o respect the law, to fulfil procedural
requirements and to tread respectfully when dealing with rights.
Government is not an indigent or bewildered litigant, adrift on a sea of
litigious uncertainty, to whom the courts must extend a procedure-
circumventing lifeline. Itis the Constitution’s primary agent. It must do right,

and it must do it properly.3

It is important that governmental institutions respect the rights of those with

whom it transacts. Government should be a scrupulous role modef.3?

28

29

30

31

32

Permanent Secrelary, Department of Welfare, Eastem Cape Provincial Government and
Another v Ngxuza and Others 2001 (10} BCLR 1039 (A) para 15

South African Liquor Traders Associalion and Others v Chairperson, Gauleng Liquor Board and
Others 2008 (8) BCLR 901 (CC) para 49

Njongi v Member of the Executive Council, Department of Welfare, Eastern Cape 2008 (6)
BCLR 671 {(CC) para 79

Member of the Executive Council for Health, Eastern Cape and another v Kirland Investments
(Pty} Lid t/a Eye & Lazer Institule 2014 (5) BCLR 547 {CC) para 82

MEC: Department of Police, Roads and Transpori, Free State Provincial Government v Terra
Graphics (Ply) Ltd ¥a Terra Works and another [2015] 4 All SA 255 (SCA) para 21
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29.8.

The MEC, KZN DOE and SAPS must be held to these principles, and their

conduct in this litigation must be judged against these principles.

30. 1 submit that, similar to what Chami submits is the case in Australia,®® the

expectation or duty includes:;

30.1.

30.2.

The duty to assist the Court.?4

Duty not to impose an unfair burden on the opponent.?® In Ngxuza the court
criticised government for “recourse fo every stratagem and device and
obstruction, every legal argument and non-argument that it thought lay to
hand.™® The court held that “{ajlf this speaks of a contempt for people and
process that does not befit an organ of government under our constitutional
dispensation. It is not the function of the courts to criticise government’s
decisions in the area of social policy. But when an organ of government
invokes legal processes fo impede the rightful claims of its citizens, it not
only defies the Constitution, which commands all organs of state to be loyal

to the Constitution and requires that public administration be conducted on

33
34

35

36

See fn 25 above

In SA Liquor Traders Association (at para 20) the Court directed government to make
submission o assist the court even though it had filed a notice of intention to abide, See also
Phillips and Another v Director of Public Prosecutions, Witwatersrand Local Division and Others
2003 (3) SA 345 (CC); 2003 {4) BCLR 357 (CC) para 11, Dawood and Another v Minister of
Home Affairs and Others; Shalabi and Ancther v Minister of Home Affairs and Others; Thomas
and Another v Minister of Home Affairs and Others 2000 (3) SA 836 (CC); 2000 (8) BCLR 837
(CC) para 15 - 17, Beinash and Another v Erst & Young and Others 1999 (2) SA 116 (CC);
1999 (2) BCLR 125 (CC) para 27, Parbhoo and Others v Gelz NO and Another 1997 (4) SA
1086 (CC); 1997 (10) BCLR 1337 (CC) para 5; and Ex Parte Omar 2003 {10) BCLR 1087 {CC)
para b

Sectlion 38(1){f) of the Public Finance Management Act obliges the state to “settle ali
contractual obligations and pay all meney owing within prescribed or agreed period” and section
38(1){h requires that disciplinary steps are taken against the officials who fail to comply with the
provisions of the PFMA. Regulation 12.2.1 of the National Treasury Regulations March 2005
("the Treasury Regulations”) obliges government to accept liability for any loss or damage as a
result of the acts of its officials.

At para 14
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30.3.

30.4.

the basis that “people’s needs must be responded to”. It also misuses the
mechanisms of the law, which it is the responsibility of the courts to

safeguard.”™’

Duty of candour and legal accuracy: In Matatiele Municipality v

President®® the Court said the following:

“In this respect the Constitution requires candour on the part of
government. What is involved is not simply a matter of showing
courtesy to the pubﬁc and to the courts, desirable though that always
is. It is a question of mainfaining respect for the constitutional
injunction that our democratic government be accountable,
responsive and open. Furthermore, it is consistent with ensuring that
the courts can function effectively, as section 165(4)of the
Constitution requires. In the present matter the courts should not find
themselves disempowered by lack of information from making a

determination ...”

Duty of compassion and common humanity.3®

31. The respondents fall far short of meeting this constitutional standard. This should

be taken into account in assessing both their arguments on the merits as well as

in determining an appropriate costs order.

37
38

39

Matlaliele Municipality and Others v President of the RSA and Others 2006 (5) SA 47 (CC) at

Treasury Regulation 11.4.1(b)(ii) permits the write off of a debt if its recovery would cause
undue hardship to the debtor. See also Ngxuza; Njongi and Kafe v MEC for Department of
Wellfare, Eastern Cape 2005 (1) SA 141 (SE), [2005] 1 Ali SA 745 (SE) para 16
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The Pascon-Evans principles

32. The principles as laid out in Plascon-Evans and as applied or supplement in the

other authorities*® which must be applied in the determination of this application

can be summarised as follows:

32.1.

32.2.

32.3.

32.4.

Where there is a dispute of facts, according to the Plascon-Evans test the
Court can only find for the applicant and grant the order sought if the Court
is satisfied that the facts stated by the respondent together with the facts
alleged by the applicant that were admitted by the respondent, justified such

an order.

In certain instances the denial by the respondent of a fact alleged by the
applicant may not be such as to raise a real, genuine or bona fide dispute

of fact 42

In such a case (as in 32.2 above) the respondent may apply to have the

deponents concerned cross-examined.

If -

40

41
42

Plascon-Evans Paints Ltd v Van Riebeeck Paints (Ply) Ltd 1984 (3) SA 623 (A) at 634E-635D;
Fakie NO v CClf Systems {Ply} Ltd 2006 (4) SA 326 (SCA) at paras 55-56; Wightman Va JW
Construction v Headfour (Ply) Ltd & Another 2008 (3) SA 371 {SCA) at para 13; National
Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at para 26; Grancy Properly Lid
v Manala & Others [2013] 3 All SA 111 (SCA) at paras 19-20; Wright v Wright & Another 2015
(1) SA 262 (SCA} at para 15; Venmop 275 (Ply) Ltd v Cleverlad Projects (Pty) Ltd 2016(1) SA
78 (GJ) at para 12; Aimports Company SA SOC Ltd v Airports Bookshops (Ply) Lid t/a Exclusive
Books [2016] 4 All SA 665 (SCA) at para 48

Plascon-Evans at 634

Plascon-Evans at 634
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32.4.1. the respondent does not ask for cross-examination of the concerned

deponents; and

32.4.2. the court is satisfied as to the inherent credibility of the applicant’s

factual averment,

the court may accept the applicant’s version and take it into account in

determining whether to grant the applicant the relief sought.

32.5. There may also be instances where the allegations or denials of the

respondent are so far-fetched or clearly untenable that the court would be

justified in rejecting them out of hand.*3

33. | respectfully submit that there is no genuine dispute of facts, and that the

contestations of the MEC (the alleged mootness of the matter; the supposed
violation of the MEC or KZN DOE's rights in not being invited to the plenary
meeting) are at best legal arguments in defence of or mitigation of KZN DOE’s
unlawful conduct — they do not go to the facts, and therefore cannot raise a genuine
dispute of facts. The interference with the protest is admitted, and the dispute of
facts sought to be raised by the deponent (i.e. that the protesters were not told to
disperse or threatened)* is clearly untenable, alternatively, it is peripheral given
that KZN DOE admits interfering with the protesters, and is therefore of no
moment, In any event, the deponent has, contrary to the KZN DOE’s obligations
to be frank with the Court as more fully set out below, elected to be cagey and the

Court is entitled to reject the contentions on that basis.

43
44

f-akie NO at para 55
MEC's answering affidavit para 71 p 375
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34. The MEC has elected not to answer a number of factual averments because of
the attitude that the deponent and perhaps the MEC takes to the application —
‘Because of the view | take of the matter, and furthermore, by virtue of the
unnecessary prolixity of the founding papers compounded by lengthy unnecessary
annexures, 1 do not deem it necessary to deal with each specific allegation therein
made.™® Respectfully, arrogance and an election not to answer specific averments
does not raise a genuine dispute of facts. That is so even if the MEC tells this Court

that “my failure to do so should not be construed as admissions...”.4®

35. In Wightman t/a JW Construction v Headfour (Pty) Ltd*” the court observed the

following in obiter:

“A real, genuine and bona fide dispute of fact can exist only where the

court is saftisfied that the party who purports to raise the dispute has in

his affidavit seriously and unambiquously addressed the fact said to be

disputed. There will of course be instances where a bare denial meets
the requirement because there is no other way open to the disputing
party and nothing more can therefore be expected of him. But even that
may not be sufficient if the fact averred lies purely within the knowledge
of the averring party and no basis is laid for disputing the veracity or
accuracy of the averment. When the facts averred are such that the
disputing parfy must necessarily possess knowledge of them and be able
fo provide an answer (or countervailing evidence) if they be not true or

accurate but, instead of doing so, rests his case on a bare or ambiguous

45 MEC's answering affidavit para 5 page 362
8 MEC’s answering affidavit para 6 page 362
i 2008 (3} SA 371 (SCA) at para 13
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denial the court will generally have difficulty in finding that the test is
safisfied. | say ‘generally’ because factual averments seldom stand apart
from a broader matrix of circumstances all of which needs fo be borne- in
in mind when arriving at a decision. A litigant may not necessarily
recognise or understand the nuances of a bare or general denial as
against a real attempt to grapple with all relevant factual allegations
made by the other party. But when he signs the answering affidavit, he
commits himself to its contents, inadequate as they may be, and will only
;'n exceptional circumstances be permitted to disavow them. There is thus
a serious duty imposed upon a legal adviser who settles an answering
affidavit to ascertain and engage with facts which his client disputes and
to reflect such disputes fully and accurately in the answering affidavit. If
that does not happen it should come as no surprise that the court takes

a robust view of the matter.” (my emphasis)

36. The Wightman principle has been endorsed in a number of subsequent

decisions.*8

37. In National Director of Public Prosecutions v Zuma,* thé Supreme Court of

Appeal stressed that “if the respondent's version consists of bald or uncreditworth v
denials, raises fictitious disputes of fact, is palpably implausible, far-fetched or so
clearly untenable that the court is justified in rejecting them merely on the papers”.

In Fakie NO v CCil Systems (Pty) Ltd,%° the SCA added that, in the interests of

48

49
S0

See Mokala Beleggings (Ply) Ltd and another v Minister of Rural Development and Land
Reform and others 2012 (4) SA 22 (SCA) at para 11; Wright v Wright and another 2015 (1) SA
262 (SCA} al para 15; Grancy Property Ltd v Manala and others 2015 (3) SA 313 {SCA) at
paras 19 - 20; and Airports Company South Africa SOC LId v Airports Bookshops {Ply) Lid t/a
Exclusive Books [2016] 4 All SA 665 {SCA) at para 48

2009 (2} SA 277(SCA) at para 26

2006 (4) SA 326 (SCA) at para 55-56
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justice, courts should not allow respondents to “shefter behind patently implausible

affidavit \}ersions or bald denials.”

Infringement of the rights to freedom of assembly and dignity

38. As has been set out above, section 17 of the Constitution protects the right of
everyone to protest peacefully and unarmed.5! The right to protest is inextricably

connected to freedom of expression and human dignity. 52

39. In SATAWU v Garvas, the Constitutional Court powerfuily explained the
importance of the right to protest in ensuring that the most vulnerable are afforded

a space for political participation:

“[The right to freedom of assembly] exists primarily to give a voice to the

powerless. This includes groups that do not have political or economic power,
and other vuinerable persons. It provides an outlet for their frustrations. This
right will, in many cases, be the only mechanism available to them fo express

their legitimate concerns.”s?

40. This was emphasised again by the Constitutional Court in the recent case of

Miungwana and Others v S and Another where the Court unanimously stated:

“Nowadays, progressive constitutional democracies, including our own,
recognise that the right to freedom of assembly “is central to . . . constitutional

democracy”. People who lack political and economic power have only protests

51 See Section 17 of the Constitution of the Constitution of the Republic of South Africa 1996
52 The Constitution of the Republic of South Africa 1996
53 SATAWU v Garvas at para 61
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as a tool to communicate their legitimate concerns. To take away that tool

would undermine the promise in the Conslitution’s preamble that South Africa

belongs to ail who live in it and not only a powerful elite. It would also frustrate

a stanchion of our democracy; public participation. This is all the more pertinent

given the increasing rates of protest in constitutional South Africa lately.”

41. In South African National Defence Union v Minister of Defence and Another,

the Constitutional Court recognised the relationship between various rights and

their importance to our democracy. O'Regan J, writing for the Court, stated:

"fFreedom of speech] is closely related to freedom of religion, belief and opinion

(s 15), the right to dignity {s 10), as well as the right to freedom of association

(s 18), the right to vote and to stand for public office (s 19)_and the right to

assembly (s 17). These rights taken together protect the rights of individuals not

only individually to form and express opinions, of whatever nature, but to
establish associations and groups of likeminded people to foster and propagate

such opinions."%* (Emphasis added).

42. Protection of the right to protest has special significance for children, undoubtedly

one of the most vulnerable groups in our society. As was recently confirmed by
the Constitutional Court, the right to protest is “integral” to children’s involvement

in the political process:

“In particular, it must be emphasised that for children, who cannot vote,
assembling, demonsirating, and picketing are integral to their involvement in the

political process. By virtue of their unique station in life the importance of the

54

South African National Defence Union v Minister of Defence and Another 1999 (4) SA 469 at
para 8
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section 17 right has special significance for children who have no other realistic

means of expressing their frustrations.”

43. Ensuring children, the broadest space for free expression of ideas is crucial to their

44,

45,

development. Individually and collectively, children are “independent social

beings... and above all to Ieafn as they grow how they should conduct themselves

and make choices in the wide social and moral world of adulthood.”5 it is in

recognising the inherent worth of individual children, and the value of the choices

that they make, that we realise their right to dignity. 5

The MEC’s case is not very clear, but it does not appear that the MEC disputes
that EE’s and the Equalizers rights to assembly and protest peacefully and
unarmed were violated. What the MEC does is to raise a very poor technical
defence that the matter is moot and therefore should not be entertained, and
(presumably as an alternative), to plead what can safely be characterised as a
very bad justification — that KZN DOE was not notified and therefore its rights too
were violated;%” that KZN DOE officials had legitimate interests to protect:5® and

the alleged technical deficiencies of the permit.5°

| therefore submit that a proper case is made out that EE and the Equalizers
constitutional rights were violated by KZN DOE officials and members of the

SAPS.

55
56

57
58
59

Sv M 2008 (3) SA 232 (CC) paras 18 -19.

Teddy Bear Clinic for Abused Children and Another v Minister of Justice and Consiitutional
Development and Another 2014 (2) SA 168 (CC) at para 52 (*Teddy Bear Clinic’).

MEC's answering affidavit para 73 p 375

MEC's answering affidavit para 43 p 370

MEC’s answering affidavit paras 33 to 69 pp 369 to 374
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KZN DOE’'S APPARENT DEFENCES

46. | now turn to address the supposed defences put up by the MEC. | refer to them

as supposed defences because they offer no answer to EE;S case.

47. In essence the MEC raises four protestations which appear to be intended as

defences, namely:

47.1. The matter is moot;5°
47 2. The practical effect of the declaratory orders and the apology sought as
relief by EE;51

47.3. The alleged violation of KZN DOE'’s rights in not being invited to the section

of the Gathering Acts plenary meeting on 4 July 2017;%2 and
47.4.°  The alleged defects in the permit.83

48. | deal with these protests in turn.

The matter is not moof

49. It is not apparent why the MEC considers the matter to be moot as the reasons for
the alleged mootness are not stated in the answering affidavit. If one reads
paragraphs 11 to 16 of the MEC’s answering affidavit together they create the

impression that the matter is apparently moot because the relief sought will not

&0 MEC's answering affidavit para 11 page 363

61 MEC’s answering affidavit para 12 page 363

62 MEC's answering affidavit para 18.8 page 365

63 MEC's answering affidavit paras 18.7 and 33 to 35 pages 365 and 369 respectively
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50,

51.

have any practical effect. However, paragraph 17 of the answering affidavit makes
it clear that the mootness and the lack of practical effect of the orders are relied on
as two distinct grounds. The MEC simply says that “further and relevant argument
will be tendered during the hearing of the matfer...”® | can therefore do no more
with this argument save to tender to address it in reply should it be persisted wi.th

and if anything worth responding to is argued.

It suffices to state for the moment that, in the event the MEC is relying on section
16(2)(a)(i) of the Superior Courts Act 10 of 2013 (“the Superior Courts Act”), then

the alleged mootness is not a separate and distinct ground to the aliegation that

the relief sought will have no practical effect. Therefore, to that extent the MEG

contestation is addressed in the submissions that relate to the practical
effectiveness of the relief sought. For completeness sake, the Constitutional Court

has stated that “a case is “moot” and therefore not justiciable if it no longer presents

an_existing or live controversy which should exist if the Court is fo avoid giving

advisory opinions on abstract propositions of law”.55 This is not the situation with
this case. As | demonstrate below, there is very much a live dispute between the

parties.

Nevertheless, mootness (if indeed this matter were moot) is hot an absolute bar.
“The test is whether, despite that the issues between the parties have become
moot, there remains a discrete legal issue of public importance that will affect

matters in future.”s

64
65

66

MEC’s answering affidavit para 17 page 364

National Coalition for Gay & Lesbian Equality v Minister of Home Affairs 2000 (1) BCLR 39
(CC); 2000 (2) 8A 1 (CC) par 21 footnote 18

Kruger v Joint Trustees of the Insolvent Estate of Paulos Bhekinkosi Zulu 2017 (1Y All SA 1
(SCA) para 15
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The relief will have practical effect

92. The MEC’s approach to the declaratory orders sought by EE is completely

misguided. The MEC’s argument either misses or betrays the lack of awareness

of the following two fundamental principles in relation to declaratory orders:

- 521. an existing or live dispute is not a prerequisite for the granting of a

declaratory order;” and

52.2. “A declaratory order is a flexible remedy which can assist in clarifying legal

and constitutional obligations in a manner which promotes the protection
and enforcement of our Constitufion and its values. Declaratory orders, of
course, may be accompanied by other forms of relief, such as mandatory

or prohibitory orders, but they may also stand on their own. 58

23. This - to “assist in clarifying legal and constitutional obligations in a manner which

54.

promotes the protection and enforcement of our Constitution and its values” — is
precisely the reason for EE seeking declaratory orders. As stated in the founding
affidavit, “this application is therefore about safeguarding this right and placing the

interests-of children at the centre of any decisions affecting them.,”®

The above principles make it clear that a declaratory order is a complete remedy,
and there is no need for a live dispute between these parties. However, in this

case the Court does not have to agonise over whether to grant a declaratory order

67
68

&89

Ex parte Nelf 1983 (1) SA 754 (A) at 759H - 7608

Rail Commuters Action Group v Transnet Lid t/a Metrorail 2005 (2) SA 359 {CC); 2006 (4)
BCLR 301 (CC) para 107

FA para 10 page 9, see also FA para 17 page 10
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29.

56.

57.

because there is a live dispute. EE demanded an acknowledgement of the
violation of Constitutional Rights from the respondents and a public apology, and

the respondents have failed to comply.70

So what must the Court be satisfied with in order to make the declaratory orders

sought?

In Cordiant, the SCA confirmed that there is a two-stage approach to the

consideration of an application for declaratory relief, namely that —

“During the first leg of the enquiry the Court must be satisfied that the
applicant has an interest in an ‘existing, future or contingent right or
obligation’. At this stage the focus is only upon establishing that the
hecessary conditions precedent for the exercise of the Court's discretion
exist. Ifthe Courtis satisfied that the existence of such conditions has been
proved, it has to exercise the discretion by deciding either to refuse or grant
the order sought, The consideration of whether or not to grant the order

constitutes the second leg of the enquiry.”7!

In Minister of Finance v Oakbay”™ the court identified the following (non-
exhaustive) list of factors as being relevant to the question whether a court should

exercise its discretion in the second leg of the enquiry:

168.1] the existence or absence of a dispute; {59.2] the utility of the

declaratory relief and whether if granted, it will setle the question in issue

70
7

72

FA paras 129 and 130 page.45 ‘

Cordiant Trading CC v Daimler Chrysler Financial Services {Pty} Ltd 2005 {6) SA 205 (SCA) at
paras 18. See also Langa CJ and others v Hiophe 2009 (4) SA 382 {SCA) at para 28

Minister of Finance v Oakbay Investments (Ply} Ltd and others; Qakbay Investments (Ply) Ltd
and others v Director of the Financial Intelligence Centre 2018 {3) SA 515 (GP); {20171 4 All SA
150 {GP)
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between the parties; [569.3] whether a fangible and justifiable advantage in
relation to the applicant's position appears fo flow from the grant of the order
sought, [569.4] considerations of public policy, justice and convenience;
[59.5] the practical signfﬁcance of the order; and [69.6] the availability of

other remedies.”™

58. Both Cordiant and Oakbay have been endorsed by the Constitutional Court.™

99. In this instance there is a live dispute, and | submit that the Court should exercise

its discretion to grant the declaratory orders sought. The value of the declaratory
orders will be precisely that pronounced by the Constitutional Court in Rail
Commuters — “assist in clarifying legal and constitutional obligations in a manner

which promotes the protection and enforcement of our Constitution and its values.”

60. In the premises | submit that a prop'er case is made out for the declaratory relief

sought by EE.

Apology as a remedy to restore dignity

61. The remedy of an apology is recognised in our legislation as a competent remedy

that can be granted by a court of law.”® The remedy has also been recognised by

our courts — including the Constitutional Court — as critical particularly in restoring

73

74

5

See also The Minister of Justice and Correctional Services & Others v Estate Late Robert
James Stransham-Ford [2016] ZASCA 197

Competition Cormmission of South Africa v Hosken Consolidated Investments Lid and another
2019 (3) SA 1 (CC); 2019 (4) BCLR 470 (CC) paras 80 to 84

Section 21(2)(j) of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of
2000
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and repairing harm to dignity and related rights. In Le Roux v Dey’6 the Court

developed the common law position to specifically recognise the value of

. restorative justice and apology as a remedy when personality rights have been

62.

infringed.?’ In doing so, the Court stated:

‘Respect for the dignity of others lies at the heart of the Constitution and the

society we aspire to. That respect breeds tolerance for one another in the

diverse sobietv we live in. Without that respect for each other’s dignity our

aim fo create a befter society may come to naught. It is the foundation of
our young democracy... Part of reconciliation, at all different levels, consists
of recantation of past wrongs and apology for them. That experience has

become part of the fabric of our society.” (emphasis added)

The majority in Le Roux v Dey also affirmed the views of the minority expressed
in Dikoko v Mokhatla on the question of apology as a remedy in law.” In that
case Mokogoro J powerfully articulated the value of ubuntu underpinning an

approach towards restorative remedies:

“In our constitutional democracy the basic constitutional value of human
dignity relates closely to ubuntu or botho, an idea based on deep respect

for the humanity of another. Traditional law and culture have long

considered onhe of thé principal objectives of the law fo be the restoration of

harmonious human and social relationships where they have been ruptured

76

7
78

Le Roux and Others v Dey (Freedom of Expression Institute and Resforative Justice Centre as
Amici Curiae) 2011 (3) SA 274 (CC); 2011 (8) BCLR 577 (CC) para 195 {“Le Roux v Dey’)

Le Roux v Dey para 195.

Le Roux v Day para 83
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63.

64.

by an infraction of community norms."7?

“[Clourts should attempt, wherever feasible, fo re-establish a dignified and

respectful relationship befween the parties. Because an apology serves o

recognize the human dignity of the plaintiff, thus acknowledging, in the true

sense of ubuntu, his or her inner humanity, the resultant harmony would

serve the good of both the plaintiff and the defendant ... The goal should

be lo knif toqethe_r shattered relationships in the community and encourage

across-the-board respect for the basic norms of human and social inter-

dependence. ft is an area where courts should be pro-active encouraging

apology and mutual understanding wherever possible.”® (emphasis added)

The recognition of the importance and value of an apology by the State, as a
means for repairing harm and vindicating rights, was recognised by the Justices
of the Constitutional Court during the hearing of Nokotyana v Ekurhuleni

Municipality 8!

In that matter, the Constitutional Court was approached by a community in an
informal settlement that had been struggling for years without adequate sanitation
provisioning. The case was aggravated by an “unjustified and unacceptable” three-
year delay, on the part of the provincial government, in déciding the municipality’s

application to upgrade the informal settlement.

79
80
81

Dikoko v Mokhatla 20086 (8) SA 235 (CC); 2007 (1) BCLR 1 (CC) para 68. {“Dikoko judgment™).
Dikoko para 69,
Nokotyana v Ekurhuleni Municipality and Others 2010 (4) BGLR 312 (CC)
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65. During the hearing, counsel for the Member of the Executive Council, offered the

‘Court an apology on behalf of his client. Recognising the value of an apology but
knowing also that it was inadequate for it to be directed to the be;nch, the
‘Constitutional Court prompted counsel to turn to the gallery, in which many
members of the affected community sat, and direct the apology to them. As Van

der Westhuizen J put it in his judgment

“In dpen court, packed with residents of the Settlement counsel for the
MEC sfood up and offered an apology on behalf of the provincial
government — firstly fo the Court and then, after being prompted by the
bench — to the residents of the Settlement, in isiXhosa, a language they

understand. 82

66. The Constitutional Court thus recognised the dignifying and vindicating effect that

an apology could have, when unequivocal, directed at those who had suffered the

“wrongdoing, and delivered in an accessibie, public and understandable manner.

Apology as a remedy for State violations

67. The United Nations General Assembly, in its Guidelines on the Right to a Remedy

and Reparation, recognizes the importance of reparation for violations of
international human rights {which include, both in terms of the Universal
Declaration of Human Rights and the African Charter, the right to assemble).?? The

Guidelines state

82
a3

Nokotyana para 56 _

Basic Principles and Guidelines on the Right to a Remedy and Reparation for victims of gross
violations of International Human Rights and serious violations of International Humanitarian
Law (General Assembly Resolution 60/147 of 16 December 2005)
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‘Remedies for gross violations of infernational human rights law. include the
victim’s right to. Adequate, effective and prompt reparation for harm

stffered.

68. The remedy of a public apology in response to a disregard of the rights of people
by the State has been well developed by the jurisprudence of the Inter-American

Court of Human Rights (“IACHR").

68.1. Firstly, the IACHR has held that a public apology by the State can serve
both as “reparation fo the victims” and “serve as a guarantee of non-
repetition”®s. In other words, an apology can remedy the harm caused, and
also serve as a mechanism by which to dissuade the State from repeat

violations.

68.2. Secondly, the IACHR has demonstrated a willingness to make detailed and
specific orders regarding the manner, timing and conduct of the apology. In
_some cases, the court has specified where and how an apology should be

rendered as a public act, including:

68.2.1. a requirement that the State must facilitate the presence of those

affected for the apology;8®

68.2.2. an order that the State must publicise the apology in the media in

different languages®’; and

B4 Articfe 11{b) — General Assembly Resolution 60/147

8 Plan de Sanchez Massacre v. Guatemala, IACHHR, Judgment of 19 November 2004
{Reparations} para 100

86 Xakmok Kasek Indigenous Community v Paraguay, IACIHR, Judgement of Aug 24, 2010
{Series C No. 214} para 297 (“Kasek Indigenous Community v Paraguay”)

87 Kichwa Indigenous People of Sarayaku v Ecuador, IACIHR, Judgment of June 27, 2012 (Series
C No. 245) para 305 :
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68.3. Thirdly, the Court has also established precedent for allowing the victims of
the rights violation to be given an opportunity to be consulted on thé details

of and agree to the proposed public act;®®

69. The order granted in the case of Yakye Axa Indigenous Community v. Paraguay

is illustrative of the type of order that the IACHR has been willing to endorse:

“As the Court has ordered in other cases, the Court deems if necessaty,
with the aim of redressing the damage caused to the victims, for the State
to conduct a public act of acknowledgment of its responsibility, one
that is previously agreed upon with the victims and their
representatives, in connection with the violations found in this
Judgment. This act must be conducted at the current seat of the Yakye
Axa Community, at a public ceremony attended by hfgh State
authorities and the members of the Community living in other areas,
and with participation by the leaders of the Community. The State must
provide the means for said persons lo aftend the aforementioned act. The
State must conduct said act both in the Entex language and in Spanish
or Guarani, and make it known to the public by means of the media. Af
this act, the State must take into account the traditions and cusfoms of the
members of the Community. To do this, the State has ohe year’s time from

the date of notification of the instant Judgment.”®

88 Kasek indigenous Communily v Paraguay para 297
8¢ Yakye Axa Indigenous Communily v. Paraguay, Merits, Reparations and Cosls, Judgment,
IACtHR, para 226
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A public and unequivocal apology will vindicate the violation of rights

70. In Electoral Commission v Mhlope,®° the Constitutional Court emphasised that

71.

72.

73.

74.

the “oufer limits of a remedy are bounded only by considerations of justice and
equity”. To this end, the Constitutional Court cautioned courts “not fo self-censor”

but to consider creative and equitable remedies.9’

In Steenkamp v Provincial Tender Board, Eastern Cape, the Deputy Chief
Justice described the purpose of a public law remedy as being “to advance efficient
and effective public administration compelled by constitutional precepts and, at a

broader level, to entrench the rule of law."? (emphasis added)

The respondents through their conduct created an impression, publicly, that
activists, including children, will be aggressively rebuked and shut down when they
attempt to peacefully gather. For this reason, a public acknowledgment of the
wrongdoing, and an apology, is an appropriate .and necessary vindication of the
EE and the Equalizers rights, and an important mechanism to “entrench the rule

of law”.

The detailed remedy sought by EE is appropriate and equitable in the

circumstances.

It is important for the Court to give guidance on the manner and form in which the

apology should take place, otherwise it will be left to the respondents who have

90
91
92

2016 {5) SA 1 (CC)
para 83
Ibid
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displayed a wanton and disturbing regard for the law. No doubt, they will seek to

do as little as possible, and comply with the letter rather than the spirit of the order.

The alleged violation of KZN DOE’s rights

75.

76.

The MEC alleges that KZN DOE ought to have been invited to the plenary meeting
convened in terms of section 4.of the Gatherings Act.®® Sensibly, the MEC
recognises that (if indeed KZN DOE has such a right}, inviting it to the meeting this
was not the responsibility of EE or the Equalizers but that of the responsible
officer.?* Therefore this is no answer to EE’s case. KZN DOE had no right to vent

out its frustration at having not been invited to the meeting to the Equalizers.

However, all of this is academic as neither the MEC nor any official of KZN DOE
had any entitlement to be invited to the plenary meeting. Section 4(2)(b)(iv) makes
it clear that invitation of parties such as KZN DOE is entirely at the discretion of
the responsible officer. The MEC realises the possibility that the right asserted by
KZN DOE does not exist, and argues that “to the extent thal these provisions

exclude the invitation of the entity or the body where the gathering is to take place,

the First Respondent contends that this would amount to unfair discrimination and

not being treafted equally before the law.”® It is seriously doubtful that the MEC
can raise a collaterai challenge to section 4 of the Gatherings Act in such a

manner, However, this is something the Court should not concern itself about as

93
94
95

MEC's answering affidavit paras 18.8, 24, 25 and 73 {o 79 pages 365, 367 and 375 {o 377
MEC's answering affidavit para 29 page 368
MEC's answering affidavit para 32 page 368
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the MEC has not made out a proper case for such a challenge, let alone citing the

relevant Minister who would be a necessary respondent in those circumstances.

77. Suffice to state that nothing that is said by the MEC about the infringement of his

rights or those of KZN DOE is an answer to EE's case. it should therefore all be

rejected as irrelevant.

The alleged defects in the permit

78,

79.

The MEC protests that the authorisation presented to its officials was vague in that

it did not mention the venue of the protest.®® What the MEC does not say is where
on earth the KZN DCE officials derived authorisation to resort to self-help, while
telling EE that "EE would be free fo challenge the KZN DOE’s actions in court”. %
This betrays the fact that the KZN DOE officials were very much aware that the
appropriate forum for a party that is aggrieved to vindicate its rights is a court of
faw. But the KZN DOE officials were happy to resort to self-help and threaten
Equalizers with violence because they believed their office allowed them to do as
they pleased, and were very much aware that they were dealing with vulnerable
members of our society who would not have the wherewithal to vindicate their

rights. This form of behaviour deserves the Court's censure.

In any event, there were no defects in the permit, and if there was the remedy for
KZN DOE it was to contact the authority that issued the permit to establish its

veracity and extent, or to challenge and set it aside. This is because, as long as it

26
97

MEC's answering affidavit paras 21, 22, 33 to 39 pages 365, 366, 369 to 370
Founding Affidavit para 62 page 23
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had not been set aside by a competent court, the permit remained valid and EE

and Equalizers were entitled to mobilize and protest according to its terms.,

80. Therefore KZN DOE’s resort to self-help was a violation of EE and the Equalizers

rights. It's misgivings about the 'permit did not entitle it to interfere with the

protesting Equalizers.

Summation on KZN DOE’s apparent responses

81. In the premises | submit that none of the apparent defences raised on behalf of

KZN DOE can stand up fo legal scrutiny. They should all be rejected.

82. In the absence of a credible defence there can be no denying that KZN DOE'’s
officials, with the assistance of the members of the SAPS, violated EE and
Equalizers rights as more fully set out in paragraphs 95 (page 35), 120 and 121

(pages 41-2), and 126 (page 44) of the founding affidavit.

83. Therefore a proper case is made out for the court to find and declare that the
respondent's conduct violated EE’s and the Equalizers rights as set out in
paragraphs 1.2 and 1.3, and was therefore unconstitutional (paragraph 1.1) of the

notice of motion.

APPROPRIATE COSTS ORDER

84, This litigation was complefely unnecessary. We are before the Court because the

KZN DOE officials are abusing their power and authority and using the state

37



resources to defend the indefensible. The principles relevant to an award of costs
on an attorney and client scale are well established. As regards an award of costs

on the scale as between attorney and client:

"(T)he true explanation of awards of attorney and client costs not
expressly authorised by Statute seems fo be that, by reason of special
considerations arising either from the circumstances which give rise fo
the action or from the conduct of the losing party, the court in a
pan‘icu!ar. case considers it just by means of such an order to ensure
more effectively than it can do by means of a judgment for party and
party costs that the successful party will not be out of pocket in respect

of the expenses caused to him by the litigation.”®

85. The same principle applies to orders for costs on attorney and own client scale.

86. In Stainbank v SA Apartheid Museum®® the Constitutional Court said the

following in relation to costs de bonis propriis:

“The basic rule on costs is that alf costs, unless otherwise enacted, are within
the discretion of the judge, and the discretion must be judicially exercised.
Factors that would have a bearing on whether a successful litigant would be

entitled to costs include the following: the conduct of the parties, the conduct

o8

99

Nel v Walerberg Landbouers Ko-Operatiewe Vereniging 1946 AD 587 at 607; see also Ward v
Suizer 1973 (3) SA 701 (A) at 708G-707A; Swartbooi and Others v Brink and Others 2006 (1)
SA 203 {CC) at para 27; Wraypex (Ply) Lid v Barmnes 2011 (3) SA 205 (GNP) at 2051-207G;
Johannesburg City Councif v Television & Elecirical Distributors (Ply} Lid and another 1997 (1)
SA 157 (A) at 177C-G; and Camps Bay Rafepayers and Residents Association and Another v
Harrison and Another 2011 (4) SA 42 {CC) at para 76.

Stainbank v SA Apartheid Museum at Freedom Park and Another 2011 (10) BCLR 1058 (CC)
paras 51 - 54
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of the legal representatives, whether a party has had only technical success

and the nature of the proceedings.

Although the Courts have the power fo award costs from a legal practitioner’s
own pockel, costs will only be awarded on this basis where a practitioner has

acted inappropriately in a reasonably eqgregious manner. However, there does

not appear to be a set threshold where an exact standard of conduct will
warrant this award of costs. Generally, it remains within judicial discretion.
Conduct seen as unreasonable, wilfully disruptive or negligent may constitute

conduct that may atfract an order of costs de bonis propriis.

Funitive costs have been granted when a practitioner instituted proceedings

in a haphazard manner; wilfully ignored Court procedure or rules; presented

a case in a misleading manner; and forwarded an application that was plainly

misconceived and frivolous.”

The basic rule relating to the Court’s discretion is as relevant to the award of
costs de bonis propriis as it is in other costs awards, Extending from this
discretion, it appears the assessment of the gravity of the aftomeiz’s conduct
is an objective assessment that lies within the discretion of a Court making the

award.” (Emphasis added)

87. In Beinash v Wixley'® Mahomed CJ, while stating that there could not be an all-
encompassing definition of the concept of “abuse of process” observed that it

could be said in general terms “that an abuse of process takes place where the

100 1997 (3) SA 721 (SCA) at 734
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88.

89.

90.

procedures permitted by the Rules of Court to facilitate the pursuit of the truth are

used for a purpose extraneous fto that objective”.

The courts have held that vexatious litigation involves proceedings that are
‘frivolous, improper, instituted without sufficient ground, to serve solely as an

annoyance to the defendant’1°t

The conduct of the respondents in this matter justifies a punitive costs order that
will fully indemnify EE of all the unnecessary legal expenses it has had to incur.
The conduct of the KZN DOE officials would justify an order directing them to pay
the legal costs out of their own pocket, however | leave that matter in the hands of
the Court. | simply ask that the Court orders the MEC/KZN DOE to pay costs on a
punitive scale because of the vexatious and improper manner they have

conducted this litigation.

In the event that the Court finds against EE, the general principle in relation to
costs in constitutional litigation was laid down in Biowatch Trust v Registrar
Genetic Resources and Others.'%? In Biowalch, the Constitutional Court held that
the general rule in constitutional litigation between a private party and the state is
that if the private party is successful, it should have its costs paid by the state,
while, if unsuccessful, each party should pay its own costs.!9® EE is before the
Court to vindicate the rights of learners in one of South Africa’s poor communities,
who would otherwise not be able to take the necessary steps to vindicate their

rights on their own. It engaged KZN DOE extensively before launching these

102
103

Cohen v Cohen and another 2003 (1) SA 103 (C); {2002] 4 All SA 21 (C) para 14: see also
ABSA Bank Limited v Diamini [2008] 2 All SA 405 (T) para 26

2009 (10) BCLR 1014 (CC)

At paras 21 and 43
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proceedings.’* Therefore there is no basis for the Court to depart from the

Biowatch principle.

91. Accordingly, if the Court finds against the applicant it should order each party to

pay its own costs.

CONCLUSION

92. In conclusion | submit that there is no genuine dispute that EE’s and the Equalizers
rights were violated. ! ask the Court to vindicate those rights by granting the
declaratory relief sought in the notice of motion and order the MEC to issue an

unqualified public apology on the terms set out in the notice of motion.

93. The MEC and/or KZN DOE should be ordered to pay EE costs of this application

on an attorney and own client scale.

NDUMISO LUTHULI

Counsel for Equal Education

Chambers, Sandton

18 July 2019

i FA paras 128 lo 138 pages 45 to 48
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1. DATE OF HEARING

1.1. 2 August 2019

2. CONTACT DETAILS OF LEGAL REPRESENTATIVEé

2.1. For the applicant (Equal Education)

Ndumiso Luthuli

(011) 217 5000; 082 748 5996; ndumiso@thulamelachambers.co.za

instructed by:



The Equal Education Law Centre
Attorneys for the Applicant

Isivivana Centre

8 Mzala Sireet

Khayelithsa

Ref: (EEKZNPROTEST2018/cn/dI/tp)

Email: chandre@eelawcentre.org.za

¢/o A K. Essack, Morgan Naidoo & Company
311 Pietermarilz Street

Pietermaritzburg

Kwa-Zulu Natal

Ref: Lelo Dlamini

Email: lelo@akemn.co.za
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Counsel not known at the time of filing this practice note

The State Attorney, Kwa-Zulu Natal
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391 Anton Lembede Street
Durban
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¢/o N.P Zulu Attorneys
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Ref: (Ms N. P ZULU/CIV E02)

3. NATURE OF THE APPLICATION AND ISSUES TO BE DETERMINED

3.1.

3.2,

3.3.

3.4.

3.5.

This application concerns the shutting down of the lawful protest held by Equal
Education, its staff and its learner-members (“the Equalizers) on 11 July 2017, outside
the offices of KZN Department of Education in Pietermaritzburg.

EE and its members have campaigned for equitable, safe provisioning of scholar
transport in KwaZulu-Natal over several years. As pait of this campaign, referred to
as the #LongWalkToSchoof campaign, a short fiim had been produced documenting
the struggles experienced by EE members to access school without transport in the
rural village of Nquthu.

On 11 July 2017 EE staff and Equalizers Qathered with the intention of publicly
screening the short film ‘Long Walk to School' to highlights the challenges learners
from Nquthu face when going to school.

Despite EE and the Equalizers having complied with the requirements of the
Gatherings Act when convening the protest, the KZN DOE officials and members of
SAPS uniawfully shut down the protest.

The Court will be asked to determine whether £EE and the Equalizers right to peaceful
protest, right to dignity, as well as the right to have the best interests of child to be

protected, were violated.

4. DISPUTE OF FACTS

4.1.

There is no real dispute of facts.

5. RELIEF SOUGHT BY EQUAL EDUCATION

5.1.

EE seeks orders declaring the conduct of KZN DOE officials and members of SAPS

unconstitutional and that it violated the rights mentioned above.




5.2. EE also asks the Court to direct the respondents to issue a public apology.

6. ESTIMATED DURATION OF THE APPLICATION

6.1. 1day

7. URGENCY

7.1. Not urgent

8. READING OF THE PAPERS

8.1. All papers filed need to be read

Chambers, Sandton
18 July 2019

NDUMISO LUTHULI

Counsel for the Applicant (Equal
Education)




