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1. INTRODUCTION

11

12.

13.

14.

The purpose of this review is to provide an
accessible and comprehensive resource on the
legal framework relevant to the rights of lesbian,
gay, bisexual, transsexual, intersex and/or gender
diverse in schools.

At the outset, it must be recognised that expressions
of identity are complex and varied. Whilst this
review uses the terminology of LGBTI and gender
diverse learners, there is an acknowledgement
that these terms are contested and may not be
fully representative of the spectrum of diversity
regarding gender identity and sexual orientation.
This review therefore proceeds on the basis that
the terms LGBTI and gender diverse are a useful
starting point to acknowledging various identities,
expressions and orientations but are by no means
all-encompassing.

Discrimination in schools againstlearners who are or
are perceived to be lesbian, gay, bisexual, transsexual
and/or intersex or gender diverse severely impact
on the ability of such learners to enjoy their right
to education.! In some cases, education authorities
and schools actively discriminate against young
people because of their sexual orientation and
gender expression, sometimes leading to their
being expelled, refused admission, or experiencing
discrimination on a daily basis, including bullying
and harassment, from both classmates and teachers
alike.?

In addition to these general problems, learners are
faced with a number of other pervasive problems.
These include oppressive and stifling uniform
policieswhichleavelittle,ifnoroomfornon-biological
gender expression, the absence of policies on how

15.

to manage the transition of learners in a schooling
environment, the lack of training of educators on
LGBTI and gender identity rights, gender-neutral
bathrooms and allowing transgender and gender
diverse learners to use the bathrooms associated
with the gender they identify with, the changing of
school records once one transitions as an adult,
and the lack of third gender profiles on all education
related documentation.

The problems are numerous and complex and this
review will demonstrate that the legislative and
regulatory framework has not enabled LGBTI and
gender diverse learners to fully enjoy their right to
basic education.®> However, there are a number of
mechanisms located mainly in the Constitution
and in international law instruments which provide
the tools to enable the full enjoyment of the right.
Moreover, while the policy framework leaves much
to be desired, international law instruments offer
important guidance.

1 United Nations Human Rights Office of the High Commissioner Born Free and Equal Sexual Orientation and Gender Identity in International
Human Rights Law (New York and Geneva, 2012) at 51.

21d.

3 Section 29(1)(a) of the Constitution.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

2.1 THE CONSTITUTION

2.1.1  South Africa is a democratic state founded on
values of human dignity, the achievement of
equality, non-sexism and the advancement of
human rights and freedoms.* The Bill of Rights
reflects these values in the equality and human
dignity provisions which, as demonstrated
below, have enabled the realisation of a number
of basic human rights and freedoms in the South
African democratic dispensation, including the
LGBTI persons.

EQUALITY

2.1.2  Section 9(1) of the Constitution provides that
“everyone is equal before the law and has the
right to equal protection and benefit of the law”.

2.1.3  Subsections (3) and (4) of section 9 are of
particular importance. They provide as follows:

(3) The state may not unfairly discriminate
directly or indirectly against anyone on one
or more grounds, including race, gender, sex,
pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture, language
and birth.

(4) No person may unfairly discriminate directly
or indirectly against anyone on one or more
grounds in terms of subsection (3). National
legislation must be enacted to prevent or
prohibit unfair discrimination.

(5) Discrimination on one or more of the
grounds listed in subsection (3) is unfair
unless it is established that the discrimination is
fair” (Emphasis added.)

214

215

216

Following from the above, the Constitution
provides that discrimination on the grounds
of “gender”, “sex” and “sexual orientation”
is presumed to be unfair. In this regard, it is
important to consider the legal approach to
certain terminology.

“Sex” is deemed to be a biological term,?
whereas “gender” is a social term. That
is, sex refers to the biological and physical
differences between men and women. Sex
discrimination occurs where pregnant women
are discriminated against or where women are
indirectly discriminated against on the basis of
physical height or weight requirements. Gender,
on the other hand, refers to ascribed social and
cultural male and female roles. Accordingly,
gender discrimination would be prejudicial
treatment arising out of parenting roles or
stereotypical views of women's abilities in the
workplace.

While gender non-specific identifications such
as gender non-binary and intersex persons
do not fit comfortably into the listed grounds
of “sex” and “gender”, it is likely that they are
more likely to fit into an expanded conception
of the ground of “gender” if an element of
self-determination and human dignity were
to be built into the now narrow conception of
“gender”  Given the Constitutional Court's
all pervasive conception of human dignity,
discussed further below, it is unlikely that South
African jurisprudence would reject an expanded
conception of “gender”.

4 Section 1(a) and (b), the founding provisions of the Constitution.

5 Sentence as well as proceeding explanation adapted from Currie & De Waal id at 227.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

2.1.7  In National Coalition, the Constitutional Court
held that the concept of “sexual orientation™:

“must be given a generous interpretation of
which it is linguistically and textually fully
capable of bearing. It applies equally to the
orientation of persons who are bi-sexual, or
transsexual and it also applies to the orientation
of persons who might on a single occasion only
be attracted to members of their own sex.

The impact of discrimination on gays and
lesbians is rendered more serious and their
vulnerability increased by the fact that they are
a political minority not able on their own to use
political power to secure favourable legislation
themselves.” ®

2.1.8 Accordingly, the Constitutional Court has
afforded the concept of “sexual orientation”
a broad, all-encompassing and inclusive
interpretation,giventheimpactofdiscrimination
on vulnerable LGBTI persons in our history.

Direct and indirect discrimination

2.1.9 The Constitution prohibits both direct and
indirect discrimination. This is intended to cover
all possible forms of discrimination on the listed
grounds.

2.1.10 The prohibition of indirect of indirect unfair
discrimination is based on the realisation that
though the basis of the differentiation may, on
the face of it, be innocent, the impact or effect
of the differentiation is discriminatory.”

2111

Accordingly, while uniform policies and
gendered bathrooms while, one the face of
it, be innocently and seemingly justifiably
differentiating between two sexes, the impact
and the effect the differentiation may be
discriminatory to LGBTI and gender diverse
learners.

The Court’s equality test

2112

()

(b)

In order to determine whether certain conduct
violates the right to equality (i.e. whether
differentiation amounts to discrimination
which is unfair), the Constitutional Court in
Harksen v Lane NO?® outlined the stages of
enquiry one should undertake in making such a
determination:

Does the challenged Ilaw or conduct
differentiate between people or categories of
people? If so, does the differentiation bear a
rational connection to a legitimate government
purpose? If it does not, then there is a violation
of section 9(1). Even if it does bear a rational
connection, it might nevertheless amount to
discrimination.

Does the differentiation amount to unfair
discrimination?  This requires a two-stage
analysis:

(i) Firstly, does the differentiation amount
to “discrimination”. If it is on a specified
ground, then whether or not there is
discrimination will depend on whether,
objectively, the groundis based on attributes
and characteristics which have the potential
to impair the fundamental human dignity of
persons as human beings or to affect them
adversely in a comparably serious manner.

BCLR 1517 (National Coalition) at paras 20-21 and 25.
7 Currie & De Waal above n 6 at 238.

& National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others [1998] ZACC 15; 1999 (1) SA 6; 1998 (12)

& Harksen v Lane NO and Others [1997] ZACC 12; 1998 (1) SA 300 (CC); 1997 (11) BCLR 1489 (Harksen v Lane NO) at 53.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

(ii) Secondly, if the differentiation amounts
to “discrimination”, does it amount to
“unfair discrimination”? If it has been
found to have been on a specified ground,
then unfairness will be presumed. If on an
unspecified ground, unfairness will have to
be established by the complainant. The test
if unfairness focuses primarily on the impact
of the discrimination on the complainant
and others in his or her situation.

If, atthe end of this stage of the enquiry, the differentiation
is found not to be unfair, then there will be no violation of
section 9(3) and (4).

(c) If the discrimination is found to be unfair then

2.113

a determination will have to be made as to
whether the provision can be justified under the
limitation clause.®

In respect of step (b)(ii), the Court held that
the following factors may be taken into account
in determining whether discrimination has an
unfair impact:

(a) The position of the complainants in society and

whether they have been victims of past patterns
of discrimination. Differential treatment that
burdens people in a disadvantaged position is
more likely to be unfair than burdens places on
those who are relatively well off.

(b) The nature of the discriminating law or action

and the purpose sought to be achieved by it.
An important consideration would be whether
the primary purpose of the law or action is to
achieve a worthy an importance societal goal.

(c) Theextenttowhichtherights ofthe complainant

have been impaired and whether there has been
an impairment of his or her fundamental dignity.

These factors, assessed objectively, accumulatively, but
not exhaustively, will assist in giving content to the test
of unfairness. 1°

2114

While the question of whether certain conduct
violates the right to equality in accordance with
the test laid out in Harksen v Lane NO will need
to be answered in with reference to the facts of
each specific case, it is important to mention
that the position of LGBTI and gender diverse
learners in society will be a compelling and
weighty factor taken into account by a Court.
The history of discrimination against LGBTI
persons and the general vulnerability of such
learners establishes a high threshold against
which differentiation and discrimination will be
tested.

HUMAN DIGNITY

2115

2.1.16

Section 10 provides that everyone has inherent
dignity and the right to have their dignity
respected and protected. The Constitutional
Court has viewed the recognition of the right to
dignity as an acknowledgment of the intrinsic
worth of human beings.! Indeed, human
beings are entitled to be treated as worthy
of respect and concern.’? The right therefore
is the foundation of many of the other rights
entrenched in the Bill of Rights.

Acknowledgement of the intrinsic worth of
every human being, the right to human dignity
may provide further content to the ground of
“gender”, affording “gender” diverse persons
and learners protection under that listed
ground.

% Currie & De Waal above n 6 at 216.
10 Harksen v Lane NO above n 10 at para 50 and Currie & De Waal above n 6 at 223.
1. S v Makwanyane and Another [1995] ZACC 3; 1995 (3) SA 391; 1995 (6) BCLR 665 (Makwanyane) at 328.

12 Id.
13. Id.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

FREEDOM AND SECURITY OF THE PERSON

2117

2.118

2.119

2.1.20

Section 12 of the Constitution guarantees
freedom and security of the person. Section
12(1)(e) afford everyone the right not to be
treated or punished in a cruel, inhuman or
degrading way. In S v Williams, the Court held
that the Constitution required that “measures
that assail the dignity and self-esteem of an
individual will have to be justified; there is no
place for brutal, dehumanising treatment and
punishment.” *#

While the right not to be treated or punished
in a cruel, inhuman or degrading way has
usually been asserted in the context of criminal
incarceration, it is arguable that it can be raised
in a private context, in the protection of one’s
rights in disciplinary processes in, perhaps, a
schooling environment.

Section 12(1)(c) affords persons the right to
be free from all forms of violence from either
public or private sources. Violence against
an individual is viewed as a grave invasion of
personal security.’® Section 12(1)(c) requires
the state to protect individuals, both negatively
by refraining from such invasions itself and
positively by restraining or discouraging private
individuals from such invasions.’® The right is
engaged whenever there is an immediate threat
to life or physical security deriving from any
source.

Section 12(2)(b) provides that everyone has the
right to bodily and psychological integrity which
includes the right to security in and control over
their body - in essence, the “right to be left

2121

alone” Currie & De Waal explain the right as
follows:

“In essence, the right to freedom and security
of the person is a right to be left alone. And at
least in relation to one’s body the right creates
a sphere of individual inviolability. Section
12(2)(b) tells us that this inviolability has two
components. ‘Security in" and ‘control over’
one’s body are not synonymous. The former
denotes the protection of bodily integrity against
intrusions by the state and others. The latter
denotes the protection of what could be called
bodily integrity or self-determination against
interference. The former is a component of the
right to be left alone in the sense of being left
unmolested by others. The latteris acomponent
of the right to be left alone in the sense of being
allowed to live the life one chooses."®

The section 12 rights thus afford LGBTI and
gender diverse learners powerful tools to
live the lives they choose to live free from
interference (bullying and any other form of
harassment, violence or abuse — be it physical or
psychological). They may also not be punished
or treated for living life as the truest version of
themselves as this fundamentally impair their
human dignity.

FREEDOM OF EXPRESSION

2.1.22 Section 16(1) of the Constitution provides that

everyone has the right to freedom of expression.
The Constitutional Court has held that the right
to freedom of expression “expressly protects
[expression] in a manner that does not warrant
a narrow reading”. °

1S v Williams and Others [1995] ZACC 6; 1995 3) SA 632; 1995 (7) BCLR 861 (CC) at 58.

15-Currie & De Waal above n 6 at 281.

16| aw Society of South Africa and Others v Minister for Transport and Another [2010] ZACC 25; 2011 (1) SA 400 (CC); 2011 (2) BCLR 150 (CC)
at paras 59 and 63.

V-1d at 58.

18 Currie & De Waal above n 6 at 287.

9 De Reuk v Director of Public Prosecutions (Witwatersrand Local Division) and Others [2003] ZACC 19; 2004 (1) SA 406 (CC)
2003 (12) BCLR 1333 (CC) at para 48.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

2.1.23 To the extent that LGBTI and gender diverse
learners are discriminated against or harassed
for the expression of their identities, such
discrimination and harassment would arguably
be in violation of the right to freedom of
expression.

2.1.24 However, section 16(2) of the Constitution
provides that the right to freedom of expression
does not extend to, amongst others, incitement
of imminent violence and the advocacy of hatred
that is based on gender and that constitutes
incitement to cause harm. Accordingly, hate
speech and speech directed at inciting violence
towards LGBTI and gender diverse learners
will not be protected by section 16. Indeed, as
discussed further below, such speech attracts
penalties under the Promotion of Equality and
Prevention of Unfair Discrimination Act, 2000.

CHILDREN

2.1.25 Section 28(2) requires that a child's best
interests are of paramount importance in every
matter concerning the child.?° Once again, this
is a powerful, sweeping provision which can
be used to protect LGBTI and gender diverse
learners. The interests of children are discussed
further below in the context of the Children’s
Act, 2005.

EDUCATION

2.1.26 Section 29(1)(a) affords everyone the right
to basic education. The content of the right
to basic education is discussed extensively
throughout this note in the review of education
legislation, policy and international law.

221

2.2.2

PROMOTION OF EQUALITY AND
PREVENTION OF UNFAIR DISCRIMINATION

ACT, 2000 (PEPUDA)

PEPUDA was enacted primarily to give effect to
the section 92! right to equality. PEPUDA aims
to promote equality and to prevent, prohibit
and ultimately eliminate unfair discrimination,
harassment and hate speech. It does so by
providing content to the right to equality and
the grounds of unfair discrimination stated in
section 9 of the Constitution and provides a
mechanism for their protection and attainment
through the establishment of the Equality Court.

The pertinent objects of PEPUDA, as stated in
section 2 are:

“b) to give effect to the letter and spirit of the

Constitution, in particular—

(i) the equal enjoyment of all rights and
freedoms by every person;

(ii) the promotion of equality;

(i) the values of non-racialism and non-sexism
contained in section 1 of the Constitution;

(iv) the prevention of unfair discrimination
and protection of human dignity as
contemplated in sections 9 and 10 of the
Constitution;

(v) the prohibition of advocacy of hatred,
based on race, ethnicity, gender or religion,
that constitutes incitement to cause harm
as contemplated in section 16(2)(c) of the
Constitution and section 12 of this Act;

2l Read with item 23(1) f schedule 6 of the Constitution

20-Section 28(3) defines a child as being a person under the age of 18 years of age.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

c) to provide for measures to facilitate the
eradication of unfair discrimination, hate
speech and harassment, particularly on
the grounds of race, gender and disability;

f) to provide remedies for victims of unfair
discrimination, hate speech and harassment
and persons whose right to equality has
been infringed;

..."(Emphasis added.)

2.2.3

224

225

Section 6 echoes the provisions of section 9 of
the Constitution in providing that neither the
State nor any person may unfairly discriminate
against any person.

Section 8, which prohibits unfair discrimination
on the ground of gender fails to explicitly
take into account issues of gender diversity
and simply provides for conventional gender
discrimination grounds, for example: gender-
based violence, genital mutilation, pregnancy
and unfairly limiting access to land, finance and
property rights. There is accordingly room for
advocacy and activism aimed at amendment of
the statute’s conception of gender.

However, section 10 is more all-encompassing in
prohibiting hate speech. It provides that no person
may publish, propagate,advocate or communicate
words on one or more of the prohibited grounds
(listed in section 9 of the Constitution) against
any person that could reasonably be construed
to demonstrate a clear intention to be hurtful,
harmful or to incite harm, or promote or propagate
hared. It is arguable that a conception of harm
that is not confined to physical harm but includes
harm to dignity interests conforms to the purpose
of the hate-speech exception.?

2.26

2.2.7

2.2.8

229

Section 11 further disallows people from
subjecting others to harassment, defined in
section 1 as being:

“unwanted conduct which is persistent or
serious and demeans, humiliates or creates
a hostile or intimidating environment or is
calculated to induce submission by actual or
threatened adverse consequences and which is
related to—

(a) sex, gender or sexual orientation; or

(b) a person's membership or presumed
membership of a group identified by
one or more of the prohibited grounds or
a characteristic associated with such
group”. (Emphasis added.)

Moreover, section 12 prohibits the dissemination
and publication of information that unfairly
discriminates. %

The grounds listed in section 9 include gender
and sexual orientation and thus section 10-12's
prohibition on hate speech, harassment and
discriminatory publications provide a statutory
basis for advocating the elimination of bullying,
harassment, violence and abuse (verbal,
physical and psychological) directed at LGBTI
and gender diverse learners.

While the question of whether discrimination is
unfair under PEPUDA will need to be answered
with reference to the facts of each specific case,
it is clear that discrimination against LGBTI
and gender diverse learners will impair the
human dignity of persons stuck in a patterns of
disadvantage which is likely to impact negatively
on their right to receive basic education.

22-Currie & De Waal above n 6 at 356.
23 Unless that publication/dissemination is a bona fide engagement in artistic creativity, academic and scientific inquiry, fair and accurate
reporting in the public interest or publication of any information, advertisement or notice in accordance with section 16 of the Constitution.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

231

2.3.2

2.3.3

SOUTH AFRICAN SCHOOLS ACT, 1996

(SASA)

It is apt that the preamble to the South African
Schools Act, 1996 (SASA) notes that the country
requires a new national system for schools
which will redress past injustices in educational
provision while combatting racism and sexism
and all other forms of unfair discrimination and
intolerance.

Broadly speaking, it is important to note that
the Constitutional Court has held that school
policies which have the effect of discriminating
against learners are unlawful and limitalearner’s
right to basic education. 2*

However, as discussed below, the statutory
framework could be made clearer to enhance
protection of LGBTI learners in particular.

ADMISSION POLICIES

234

2.35

Notwithstanding the fact that section 5(5)
of SASA provides that the admission policy
of a public school is determined by the
governing body of such school, subject to any
applicable provincial law, a public school must
admit learners and serve their educational
requirements without unfairly discriminating
in any way. Sub-section (2) goes further in
providing that the governing body of a public
school, or any other person for that matter, may
not administer any test related to the admission
of a learner to a public school.

Should a school governing body (SGB) fail to
determine an admissions policy that is non-
discriminatory, provincial departments of
education are entitled to intervene if provincial

law empowers it to do so. The only proviso is
that the provincial department is required
to intervene in a procedurally fair manner, in
consultation with the school.?®

CODES OF CONDUCT

2.36

2.37

2.3.8

Section 8(1) of SASA provides that, subject to
applicable provincial law, a governing body of
a public school must adopt a code of conduct
for learners after consultation with the
learners, parents and educators of the school.
Sub-section (3) further provides that after
consultation with the Council of Education,
the Minister of Basic Education (Minister) may
determine guidelines for the consideration of
governing bodies in adopting a code of conduct
for learners. However, the Minister has yet to
determine guidelines for the drafting of codes
of conduct.

Section 8(2) of SASA notes that a school’s
code of conduct must be aimed at establishing
a disciplined school environment. To that
effect, section 8 goes on to provide a number
of requirements regarding
proceedings at schools that seem generally
unproblematic.

disciplinary

Subsections (4) and (9) of section 8A are
problematic in that they do not contemplate
for the rights of and accommodate intersex,
gender nonconforming, gender non-binary and
transgender learners.

2.3.8.1 Subsection (4) allows the principal or the

principal’'s delegate, if he or she is the same
gender of the learner, to conduct abody search
for drugs in the presence of an adult witness
who is also the same gender of the learner.

24 Head of Department, Department of Education, Free State Province v Welkom High School and Another; Head of Department, Department
of Education, Free State Province v Harmony High School and Another (CCT 103/12) [2013] ZACC 25; 2013 (9) BCLR 989 (CC); 2014 (2)
SA 228 (CC)

25 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others [2013] ZACC 34; 2013 (6) SA
582 (CC); 2013 (12) BCLR 1365 (CC) (Rivonia).
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2. LEGISLATIVE AND REGULATORY OVERVIEW

2.3.8.2 Subsection (9) allows for a urine or

2.39

noninvasive drug test to be conducted on a
learner by a person who is the same gender
as the learner, again in the presence of an
adult witness who is also the same gender
as the learner.

Section 8 of SASA conceives gender in
biological terms and provides no room for wider
conceptions of gender. Itis clear that the rights
of gender diverse learners are not effectively
protected in this context.

INITIATION PRACTICES

2.3.10 Section 10A(1) of SASA provides that a person

2.311

may not conduct or participate in any initiation
practices against a learner at a school or in a
hostel accommodating learners of a school.
Subsection (3) widely defines “initiation
practices” as including those which, in the
process of admission, endanger the mental or
physical health or safety of a learner, undermine
theirintrinsic worth, subject them to humiliating
or violent acts or undermines the fundamental
rights and values underpinning the Constitution.
Contravention of section 10A(1) carries both
misconduct and disciplinary action as well as
the possibility of civil action. ¢

The then Minister also promulgated Regulations
to Prohibit Initiation Practices in Schools (GN
1589 in GG 24165 on 13 December 2002)
(Initiation Regulations). Regulation 3.2.2
provides that every learner has a right to
dignity and to have that dignity respected
and aptly conceives the right of dignity as
an acknowledgment of the intrinsic worth of
human beings, as the Constitutional Court did
in S v Makwanyane. This, together with SASA’s
conception of initiation practices affords LGBTI
and gender diverse learners wide protection

2312

2.3.13

2314

when bullying, harassment, violence and abuse
is divvied out in an initiation context.

The Initiation Regulations also acknowledge
that every learner has the right to freedom and
security of the person, echoing the provisions
of section 12 of the Constitution, and including
the right to be free from all forms of violence or
assault. ¥

Similarly, Regulation 3.4 of the Initiation
Regulations protects the right of every child to
be protected from maltreatment, neglect, abuse
or degradation. It requires that all appropriate
social and educational measures be taken to
protect a child from physical or mental violence,
injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual
abuse while in the care of an educator or another
person during school activities.

Regulation 4 of the Initiation Regulations
echoes the provisions of section 10A(1) of SASA
and provides that learners should be protected
from abuse by adults or other learners and
learners’ behaviour must be free of any violence
and in line with the democratic values of dignity,
equality and freedom. The Initiation Regulations
place extensive responsibilities on principals,
governing bodies and educators to foster an
inclusive environment, free of discrimination
and harassment. 28

SCHOOL UNIFORM POLICIES

2.315

Paragraph 2 of the National Guidelines on
School Uniform (GN 173 of 23 February 2006)
(Uniform Guidelines) notes that the purpose
of the guidelines is to ensure that practices
related to school uniform do not impede access
to education in any manner and do not infringe
any constitutional rights. However, in practice, it

24 Section 10A(2) of SASA.
27 Regulation 3.3.1 of the Initiation Regulations.
28 Regulations 5, 6 and 7 of the Initiation Regulations.

www.eelawcentre.org.za / info@eelawcentre.org.za @



2. LEGISLATIVE AND REGULATORY OVERVIEW

2.3.16

2.317

2.3.18

2.3.19

is clear that uniform policies constitute a major
barrier to LGBTI and gender diverse learners in
accessing education.

While schools, through their governing bodies,
may determine their choice of school uniform in
terms of the Uniform Guidelines,?® paragraph 8
provides that in exercising this choice, schools
must ensure that access to education for
pupils enrolled at the school or those seeking
enrolment to the school is not impeded in any
way.

Moreover, although paragraph 12 requires that
the range of school uniforms should be geared
to reflect a South African identity, the range
of school uniforms provided is not entirely
representative. The uniform choices provided
generally conform with established gender
clothing norms and provide little room for
gender diverse expression.

The Uniform Guidelines make provision for
certain religious and cultural diversity and
freedom of expression to be accommodated in
school uniform policies and dress codes.

Relevant case law in this regard includes the
Constitutional Court case of Pillay.3° In 2004,
Sunali Pillay returned to Durban Girls' High
School with a small nose stud. The school
decided that Sunali Pillay should not be allowed
towear the stud as it violated the school uniform
policy. Her mother, Ms Pillay took the school
and the KwaZulu-Natal MEC for Education
to the Equality Court alleging that they had

2.3.20

2.3.21

2.3.22

unfairly discriminated against Sunali Pillay and
had violated her religious and cultural rights.

The Constitutional Court held that the rule
prohibiting the wearing of jewellery had the
potential for indirect discrimination because it
allowed certain groups of learners to express
their religious and cultural identity freely,
while denying that right to others. The Court
reasoned that the school had interfered with
Sunali Pillay’'s religion and culture and that
interference amounted to discrimination.

The Court observed that this case was not about
school uniforms in general, but about a specific
exemptionto auniform.3® There was no evidence
that permitting this particular exemption
would imperil uniformity or school discipline in
general.3* The fact that granting an exemption
to Sunali Pillay might encourage more learners
to express their religion or culture was to be
celebrated, not feared.®> Accordingly, the Court
concluded that the school's discrimination
against Sunali Pillay was unfair.*®

An order declaring that the refusal by the
school to grant her an exemption from the Code
unfairly discriminated against her was granted.
In addition, the Court ordered that the school,
in consultation with learners, parents and staff,
amend the Code to provide for a procedure to
reasonably accommodate religious and cultural
practices.

30. MEC for Education: Kwazulu-Natal and Others v Pillay ZACC 21; 2008 (1) SA 474 (CC); 2008 (2) BCLR 99 (CC).
3L |d at paras 39 and 44.
32 |d at para 46.

33 |d at paras 98.

34 |d at paras 17 and 28.
35 |d at paras 107.

% |d at paras 112.
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2. LEGISLATIVE AND REGULATORY OVERVIEW

2.4

241

24.2

24.3

244

NATIONAL EDUCATION POLICY ACT, 1996

(NEPA)

Section 3 of NEPA requires the Minister
to determine national education policy
in accordance with the provisions of the
Constitution and NEPA. Section 4 empowers
the Minister to determine national policy on a
wide variety of issues, including:

the admission of learners;
curriculum frameworks and core syllabuses;
control and discipline of learners;

education support services, including health,
welfare, career and vocational development,
counselling and guidance for education institutions;

the implementation of measures to address past
discriminatory practices.

Section 4(a) requires that national education
policy be directed toward the advancement
of the fundamental rights of every person
guaranteed in the Bill of Rights, and in terms of
international conventions ratified by Parliament.

Subsection 4(b) envisages that the policy also
enable the education system to contribute to
the full person development of each learner,
and to the moral, social, cultural, political and
economic development of the nation, including
the advancement of democracy, human rights
and the peaceful resolution of disputes.

Subsection 4(c) requires the policy to achieve
equitable education opportunities and the
redress of past inequality in education provision,
including the promotion of gender equality
and the advancement of the status of women.
Interestingly, subsection (i) demands that the
policy encourage independent and critical
thought.

24.5

251

252

NEPA accordingly requires government to
construct a national education policy which
acknowledges the plight of LGBTI and gender
diverse learners and which makes provision
for their safety, security and full personal
development in the schooling environment
such that they are able to fully realise the right
to basic education. It also demands that the
policy address past inequalities and to ensure
that the curriculum is includes material relating
to the protection, health, non-discrimination
and general wellbeing of LGBTI and gender
diverse learners.

CHILDREN'S ACT, 2005 (CHILDREN'S ACT)

In a similar manner to PEPUDA, the Children’s
Act aims to give effect to the rights of children
contained in section 28 of the Constitution and
provides a mechanism for their protection and
attainment through the establishment of the
Children’s Court.

Section 9 of the Children’s Act provides that in
all matters concerning the care, protection and
well-being of achild the standard that the “child'’s
best interest is of paramount importance”, must
be applied. Section 7 sets out the factors that
must be taken into consideration when the best
interest of the child standard is applied. The
relevant factors in this context include:

The child’s age, maturity and stage of development,
gender, background and any other relevant
characteristics of the child;

The child’s physical and emotional security and his
or her intellectual, emotional, social and cultural
development;

The need to protect the child from any physical or
psychological harm;

Which action or decision would avoid or minimise
further legal or administrative proceedings in
relation to the child.
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3. POLICY

31 The Department of Basic Education
(Department) has published a number of
policies which are required to work in tandem
with the legislative provisions outlined above.
While the policy provisions do not carry the
force of law, they constitute highly instructive
documents which influence the conduct of
the Department’s work and provide insight on
what kinds of projects will be prioritised. The
gaps in policy provide a unique perspective to
organisations in providing clear indicators as to
where policy, advocacy and activism initiatives
need to be directed. In the context of LGBTI and
gender diverse learner rights, the policies leave
much to be desired.

Plan of Action for Improving Access to Quality and
Free Basic Education for All and National Policy
Framework for Teacher Education and Development
in South Africa

3.2 The Plan of Action for Improving Access to
Quality and Free Basic Education for All (14 June
2013) describes educators as “national builders”
but also acknowledges that “[d]iscrimination
by educators, both overt and covert, against
poor learners, or learners of a particular race
or language group, or for some other reason, is
unfortunately a reality in our schooling system,
and is something we must eradicate”¥ The
plan noted that at the time, government was
strengthening the nation building component
of its advocacy and training programmes.

33

Four years later, the National Policy Framework
for Teacher Educationand Developmentin South
Africa was published (GG 29832 GN 367 29
April 2007). However, the Framework provided
purely for conceptual, content and pedagogical
knowledge and training of educators and does
not mention or provide for the eradication of
discrimination by educators.

Admission Policy for Ordinary Public Schools and
Requirements for the Administration of Surveys

34

35

The Admission Policy for Ordinary Public
Schools (GG 19377 GN 2432 of 19 October
1998), promulgated under NEPA, requires that
an official birth certificate of the learner be
presented when a parent applies for admission
of a learner to an ordinary school.3® It is likely
that the birth certificate is used for gender
demographic purposes.

The requirements for the administration
of surveys (GG 29757 GN 388 2007), also
promulgated under NEPA, requires schools to
undertake census and submit census data by
a specific date. While we have been unable to
locatethesesurveys,they maywellask questions
about race and demographic of parents without
affording learners the opportunity to answer in
accordance with their personal identity or to
abstain from answering altogether.

7 Paragraph 5.3 at page 11.
38 Regulation 15.
39 Paragraph 2.6 at page 12.
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3. POLICY

Integrated School Health Policy (2012) (ISHP)

36

The ISHP recognises that health education
provides the best opportunity to impact on
the immediate and long-term health behaviour
of children.® It notes that health education is
incorporated into the school curriculum and
provided thorough the Life Orientation learning
areas but that life skills teaching should be
supplemented with additional co-curricular/
school-based activities especially in secondary
schools where time tabling may not provide
adequate time to fully address issues related to
sexual and reproductive health as well as other
health and social issues. It recommends that
issues to be covered through Life Orientation
and supplemented through co-curricular
activities include:

Chronic illnesses (including HIV and TB);

Abuse (sexual, physical and emotional abuse,
including bullying and violence);

Sexual and reproductive health;

Menstruation;

Contraception;

e Sexually Transmitted Infections (STls) including
HIV/AIDS;

« Male circumcision including Male Medical
Circumcision (MMC);

+ Teenage pregnancy, Choice of Termination of
Pregnancy (cTOP), PMTCT;

 HIV Counselling and Testing (HCT) and stigma
mitigation;

* Mental health issues including drug and substance

abuse, depression and anxiety and suicide.

37 The listed issues touch on mental health issues
linked to bullying and harassment experienced
by LGBTI and gender diverse learners.
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4. INTERNATIONAL LAW

4.1 Section 39(1)(b) and (c) of the Constitution 4.4 Convention on the Rights of the Child #°
enjoins us, when interpreting the Bill of Rights,
to consider international law and foreign law. 4.4.1 Article 8 provides that State Parties undertake
Similarly, as mentioned above, various pieces to respect the right of the child to preserve his
of legislation require that in applying provisions, or her identity without unlawful interference.
to have regard to both international law and Where a child is illegally deprived of some or
foreign law. Moreover, section 233 of the all of the elements of his or her identity, State
Constitution provides that when interpreting Parties are required to provide appropriate
any legislation, every court must prefer any assistance and protection, with a view to re-
reasonable interpretation of the legislation that establishing speedily his or her identity.
is consistent with international law over any
alternative interpretation that is inconsistent 4.5 Convention against Discrimination in Education®
with international law.

4.5.1 Article 1(1): For the purpose of this Convention,

4.2  International law instruments only become the term “discrimination” includes any
binding on South Africa, once they have been distinction, exclusion, limitation or preference
ratified or acceded to, that is, once they have which, being based on race, colour, sex,
been approved by resolution in both the National language, religion, political or other opinion,
Assembly and National Council of Provinces national or social origin, economic condition
in terms of section 232(2) of the Constitution. or birth, has the purpose or effect of nullifying
However, certain agreements which do not or impairing equality of treatment in education
require ratification or accession, entered into and in particular:
by the executive, are also binding in terms of
section 232(3) of the Constitution. Finally, an (a) Of depriving any person or group of persons of
international instrument becomes law in South access to education of any type or at any level;
Africa when it is enacted into law by national
legislation in terms of section 232(4). (b) Of limiting any person or group of persons to

education of an inferior standard;
4.3 The proceeding discussion highlights numerous

international law instruments which are
binding on South Africa and thus need to be
complied with. The relevant articles of the
various treaties and agreements largely echo
the provisions contained in our Constitution
and other pieces of legislation and are thus
not repeated. However, a comprehensive list
of relevant treaties and agreements and their
various applicable articles are attached to this
document marked “Annexure A’.

(c) ...

(d) Of inflicting on any person or group of persons

452

conditions which are incompatible with the
dignity of man.

To the extent that discrimination against LGBTI
and gender diverse learners has the effect of
impairing the equality of treatment of education
and human dignity, Article 1(1) of the Convention
will be violated.

40 Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25 of 20 November 1989, entry into
force 2 September 1990 (signed by South Africa on 29 January 1993 and ratified on 16 June 1995).

4. Adopted by the General Conference of the United Nations Educational, Scientific and Cultural Organization on 14 December 1960, en
tered into force on 22 May 1962 (ratified by South Africa on 9 March 2000).
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4. INTERNATIONAL LAW

453

4.6

46.1

(a)

Article 4(d): The States Parties to this
Conventionundertake furthermore to formulate,
develop and apply a national policy which, by
methods appropriate to the circumstances
and to national usage, will tend to promote
equality of opportunity and of treatment in the
matter of education and in particular to provide
training for the teaching profession without
discrimination.

African Charter on the Rights and Welfare of the
Child #

Article 21(1): States Parties to the present
Charter shall take all appropriate measures to
eliminate harmful social and cultural practices
affecting the welfare, dignity, normal growth and
development of the child and in particular:

those customs and practices prejudicial to the
health or life of the child; and

(b) those customs and practices discriminatory to

46.2

47

the child on the grounds of sex or other status.

Failure onthe partofthe statetotake appropriate
measuresto eliminate homophobic, transphobic
and gender-phobic conduct which has the effect
of prejudicing the mental or physical health of
LGBTI and gender diverse learners inaschooling
environment will constitute a violation of article
21(1).

instruments
national

International law accordingly
complement the legislative,
regulatory and policy framework, and provides
mechanisms which will support the lobbying,
advocacy and activism activities of civil society
aimed at tackling the gaps in the framework.

42 Adopted by the Organisation of African Unity (OAU) in July 1990, entered into force in 29 July 1999 (signed by South Africa on 10 October
1997, ratified on 7 January 2000).
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5. WAY FORWARD

The comprehensive analysis above indicates that the There remains much work to do to ensure a wholly
South African education legislative and regulatory enabling environment which combats discrimination
regime could be developedin order to provide for specific and intolerance against LGBTI and gender diverse
protections for LGBTI and gender diverse learners. learners.

Iy (
»
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ANNEXURE A

SCHEDULE OF APPLICABLE INTERNATIONAL LAW to its jurisdiction the rights recognized in
INSTRUMENTS AND RELEVANT ARTICLES the present Covenant, without distinction of
any kind, such as race, colour, sex, language,
L Universal Declaration of Human Rights*? religion, political or other opinion, national or
social origin, property, birth or other status.
11 Article 3: Everyone has the right to life, liberty
and the security of person. 2.2 Article 6: Every human being has the inherent
right to life. This right shall be protected by law.
1.2 Article 2: Everyone is entitled to all the rights No one shall be arbitrarily deprived of his life.
and freedoms set forth in this Declaration,
without distinction of any kind, such as race, 2.3 Article 7: No one shall be subjected to torture
colour, sex, language, religion, political or other or to cruel, inhuman or degrading treatment
opinion, national or social origin, property, birth, or punishment. In particular, no one shall be
or other status. subjected without his free consent to medical
or scientific experimentation.
1.3 Article 5: No one shall be subjected to torture
or to cruel, inhuman or degrading treatmentor 2.4 Article 9: Everyone has the right to liberty and
punishment. security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be
14 Article 7: All are equal before the law and are deprived of his liberty except on such grounds
entitled without any discrimination to equal and in accordance with such procedure as are
protection of the law. All are entitled to equal established by law.
protection against any discrimination in
violation of this Declaration and against any 2.5 Article 19(2): Everyone shall have the right to
incitement to such discrimination. freedom of expression; this right shall include
freedom to seek, receive and impart information
15 Article 9: No one shall be subjected to arbitrary and ideas of all kinds, regardless of frontiers,
arrest, detention or exile. either orally, in writing or in print, in the form of
art, or through any other media of his choice.
1.6 Article 19: Everyone has the right to freedom
of thought and expression; this right includes 26 Article 21: The right of peaceful assembly shall
freedom to hold opinions without interference be recognized. No restrictions may be placed
and to seek, receive and impart information and on the exercise of this right other than those
ideas. imposed in conformity with the law and which
are necessary in a democratic society in the
2. International Covenant on Civil and Political interests of national security or public safety,
Rights* public order (ordre public), the protection of
public health or morals or the protection of the
2.1 Article 2(1): Each State Party to the present rights and freedoms of others.
Covenant undertakes to respect and to ensure
to all individuals within its territory and subject 27 Article 22(1): Everyone shall have the right to
43 United Nations General Assembly in Paris on 10 December 1948 General Assembly resolution 217A.
44 Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966, entry
into force 23 March 1976 (signed by South Africa on 3 October 1994, ratified 10 December 1998).

www.eelawcentre.org.za / info@eelawcentre.org.za @



ANNEXURE A

freedom of association with others, including
the right to form and join trade unions for the
protection of his interests.

2.8 Article 26: All persons are equal before the law
and are entitled without any discrimination to
the equal protection of the law. In this respect,
the law shall prohibit any discrimination and
guarantee to all persons equal and effective
protection against discrimination on any ground
such as race, colour, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status.

3. Declaration on the Elimination of Violence
Against Women#®

Article 2: Violence against women encompasses
violence within the family, within the community, and
physical, sexual and psychological violence perpetrated
and condoned, by the State, whenever it occurs.

4. Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or
Punishment*é

4.1 Article 1(1): For the purposes of this Convention,
the term “torture” means any act by which
severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person
for such purposes as obtaining from him or
a third person information or a confession,
punishing him for an act he or a third person has
committed or is suspected of having committed,
or intimidating or coercing him or a third person,
or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by
or at the instigation of or with the consent or

4.2

51

5.2

53

acquiescence of a public official or other person
acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or
incidental to lawful sanctions.

Article 2(1): Each State Party shall take effective
legislative, administrative, judicial or other
measures to prevent acts of torture in any
territory under its jurisdiction.

Convention on the Rights of the Child*

Article 2: States Parties shall respect and ensure
the rights set forth in the present Convention
to each child within their jurisdiction without
discrimination of any kind, irrespective of the
child’s or his or her parent’s or legal guardian’s
race, colour, sex, language, religion, political or
other opinion, national, ethnic or social origin,
property, disability, birth or other status.

Article 3(1): In all actions concerning children,
whether undertaken by public or private
social welfare institutions, courts of Ilaw,
administrative authorities or legislative bodies,
the best interests of the child shall be a primary
consideration.

Article 4: States Parties shall undertake all
appropriate legislative, administrative, and
other measures for the implementation of the
rights recognized in the present Convention.
With regard to economic, social and cultural
rights, States Parties shall undertake such
measures to the maximum extent of their
available resources and, where needed, within
the framework of international co-operation.

4 Adopted without vote by the United Nations General Assembly in its resolution 48/104 of 20 December 1993.

46 Adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984, entry into
force 26 June 1987 (signed by South Africa on 29 January 1993 and ratified on 10 December 1998).

4. Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25 of 20 November 1989, entry into
force 2 September 1990 (signed by South Africa on 29 January 1993 and ratified on 16 June 1995).
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ANNEXURE A

54 Article 8: States Parties undertake to respect and educational measures to protect the child
the right of the child to preserve his or her from all forms of physical or mental violence,
identity, including nationality, name and family injury or abuse, neglect or negligent treatment,
relations as recognized by law without unlawful maltreatment or exploitation, including sexual
interference. Where a child is illegally deprived abuse, while in the care of parent(s), legal
of some or all of the elements of his or her guardian(s) or any other person who has the care
identity, States Parties shall provide appropriate of the child. Such protective measures should,
assistance and protection, with a view to re- as appropriate, include effective procedures
establishing speedily his or her identity. for the establishment of social programmes

to provide necessary support for the child and

55 Article 12: States Parties shall assure to the for those who have the care of the child, as
child who is capable of forming his or her own well as for other forms of prevention and for
views the right to express those views freely identification, reporting, referral, investigation,
in all matters affecting the child, the views of treatment and follow-up of instances of child
the child being given due weight in accordance maltreatment described heretofore, and, as
with the age and maturity of the child. For this appropriate, for judicial involvement.
purpose, the child shall in particular be provided
the opportunity to be heard in any judicial and 6. Convention against Discrimination in
administrative proceedings affecting the child, Education*®
either directly, or through a representative or an
appropriate body, in a manner consistent with 6.1 Article 1(1): For the purpose of this Convention,
the procedural rules of national law. the term “discrimination” includes any

distinction, exclusion, limitation or preference

5.6 Article 13: The child shall have the right to which, being based on race, colour, sex,
freedom of expression; this right shall include language, religion, political or other opinion,
freedom to seek, receive and impart information national or social origin, economic condition
and ideas of all kinds, regardless of frontiers, or birth, has the purpose or effect of nullifying
either orally, in writing or in print, in the form or impairing equality of treatment in education
of art, or through any other media of the child's and in particular:
choice. The exercise of this right may be subject
to certain restrictions, but these shall only be (a) Of depriving any person or group of persons of
such as are provided by law and are necessary: access to education of any type or at any level;

(a) Forrespectoftherights orreputations of others; (b) Of limiting any person or group of persons to
or education of an inferior standard;

(b) For the protection of national security or of (c) Subject to the provisions of article 2 of this
public order (ordre public), or of public health or Convention, of establishing or maintaining
morals. separate educational systems or institutions for

persons or groups of persons; or

5.7 Article 19: States Parties shall take all
appropriate legislative, administrative, social (d) Of inflicting on any person or group of persons

48 Adopted by the General Conference of the United Nations Educational, Scientific and Cultural Organization on 14 December 1960,

entered into force on 22 May 1962 (ratified by South Africa on 9 March 2000).
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ANNEXURE A

conditions which are incompatible with the
dignity of man.

6.2 Article 4: The States Parties to this Convention
undertake furthermore to formulate, develop
and apply a national policy which, by methods
appropriate to the circumstances and to
national usage, will tend to promote equality of
opportunity and of treatment in the matter of
education and in particular:

(@) Tomake primaryeducationfreeandcompulsory;
make secondary education in its different forms
generally available and accessible to all; make
higher education equally accessible to all on the
basis of individual capacity; assure compliance
by all with the obligation to attend school
prescribed by law;

(b) To ensure that the standards of education are
equivalent in all public education institutions of
the same level, and that the conditions relating
to the quality of education provided are also
equivalent;

(c) To encourage and intensify by appropriate
methods the education of persons who have not
received any primary education or who have not
completed the entire primary education course
and the continuation of their education on the
basis of individual capacity;

(d) To provide training for the teaching profession
without discrimination.

6.3 Article 5(1)(a): The States Parties to this
Convention agree that education shall be
directed to the full development of the human
personality an d to the strengthening of respect
for human rights and fundamental freedoms;
it shall promote understanding, tolerance and
friendship among all nations, racial or religious

6.4

71

72

7.3

74

75

groups, and shall further the activities of the
United Nations for the maintenance of peace.

Article 5(2): The States Parties to this Convention
undertake to take all necessary measures
to ensure the application of the principles
enunciated in paragraph 1 of this article.

African Charter on Human and Peoples’
Rights*°

Article 1: The Member States of the Organization
of African Unity parties to the present Charter
shall recognize the rights, duties and freedoms
enshrined in this Chapter and shall undertake
to adopt legislative or other measures to give
effect to them.

Article 2: Every individual shall be entitled
to the enjoyment of the rights and freedoms
recognized and guaranteed in the present
Charter without distinction of any kind such as
race, ethnic group, color, sex, language, religion,
political or any other opinion, national and social
origin, fortune, birth or other status.

Article 3: Every individual shall be equal before
the law. Every individual shall be entitled to
equal protection of the law.

Article 4: Human beings are inviolable. Every
human being shall be entitled to respect for his
life and the integrity of his person. No one may
be arbitrarily deprived of this right.

Article 5: Every individual shall have the right to
the respect of the dignity inherent in a human
being and to the recognition of his legal status.
All forms of exploitation and degradation of
man particularly slavery, slave trade, torture,
cruel, inhuman or degrading punishment and
treatment shall be prohibited.

9 July 1996).

4% Adopted by the Organisation of African Unity on 27 June 1981, entered into force 21 October 1986 (signed and ratified by South Africa on
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76 Article 6: Every individual shall have the right proceedings. and those views shall be taken
to liberty and to the security of his person. No into consideration by the relevant authority in
one may be deprived of his freedom except for accordance with the provisions of appropriate
reasons and conditions previously laid down law.
by law. In particular, no one may be arbitrarily
arrested or detained. 8.3 Article 5: Every child has an inherent right to

life. This right shall be protected by law. States

7.7 Article 16(1): Every individual shall have the right Parties to the present Charter shall ensure, to
to enjoy the best attainable state of physical and the maximum extent possible, the survival,
mental health. protection and development of the child.

7.8 Article 17(1): Every individual shall have theright 8.4 Article 7: Every child who is capable of
to education. communicating his or her own views shall be

assured the rights to express his opinions freely

7.9 Article 25: States parties to the present Charter in all matters and to disseminate his opinions
shall have the duty to promote and ensure subject to such restrictions as are prescribed by
throughteaching, educationand publication, the laws.
respect of the rights and freedoms contained in
the present Charter and to see to it that these 8.5 Article 8: Every child shall have the right to free
freedoms and rights as well as corresponding association and freedom of peaceful assembly
obligations and duties are understood. in conformity with the law.

8. African Charter on the Rights and Welfare of 8.6 Article 9: Every child shall have the right to
the Child>° freedom of thought conscience and religion.

8.1 Article 3: Every child shall be entitled to 8.7 Article 10: No child shall be subject to arbitrary
the enjoyment of the rights and freedoms or unlawful interference with his privacy, family
recognized and guaranteed in this Charter home or correspondence, or to the attacks
irrespective of the child's or his/her parents’ or upon his honour or reputation, provided that
legal guardians’ race, ethnic group, colour, sex, parents or legal guardians shall have the right
language, religion, political or other opinion, to exercise reasonable supervision over the
national and social origin, fortune, birth or other conduct of their children. The child has the
status. right to the protection of the law against such

interference or attacks.

8.2 Article 4: In all actions concerning the child
undertaken by any person or authority the 8.8 Article 11: (1) Every child shall have the right
best interests of the child shall be the primary to an education. (2) The education of the child
consideration. In all judicial or administrative shall be directed to:
proceedings affecting a child who is capable
of communicating his/her own views, and (a) the promotion and development of the child’s
opportunity shall be provided for the views of personality, talents and mental and physical
the child to be heard either directly or through abilities to their fullest potential;
an impartial representative as a party to the

50 Adopted by the Organisation of African Unity (OAU) in July 1990, entered into force in 29 July 1999 (signed by South Africa on 10 October

1997, ratified on 7 January 2000).
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(b) fostering respect for human rights and
fundamental freedoms  with  particular
reference to those set out in the provisions of
various African instruments on human and
peoples’ rights and international human rights
declarations and conventions;

(c) the preservation and strengthening of positive
African morals, traditional values and cultures;

(d) the preparation of the child for responsible life
in a free society, in the spirit of understanding
tolerance, dialogue, respect and
friendship among all peoples ethnic, tribal and
religious groups;

mutual

(e) the preservation of national independence and
territorial integrity;

(f) the promotion and achievements of African
Unity and Solidarity;

(g) the development of respect for the environment
and natural resources;

(h) the promotion of the child's understanding of
primary health care.

8.9 Article 14(1): Every child shall have the right
to enjoy the best attainable state of physical,
mental and spiritual health.

8.10  Articlel6:(1)StatesPartiestothepresentCharter

shall take specific legislative, administrative,
social and educational measures to protect
the child from all forms of torture, inhuman or
degrading treatment and especially physical or
mental injury or abuse, neglect or maltreatment
including sexual abuse, while in the care of
the child. (2) Protective measures under this
Article shall include effective procedures for the
establishment of special monitoring units to

8.11

812

provide necessary support for the child and for
those who have the care of the child, as well as
other forms of prevention and for identification,
reporting referral investigation, treatment,
and follow-up of instances of child abuse and
neglect.

Article 21(1): States Parties to the present
Charter shall take all appropriate measures to
eliminate harmful social and cultural practices
affecting the welfare, dignity, normal growth
and development of the child and in particular:

(a) those customs and practices prejudicial to the
health or life of the child; and

(b) those customs and practices discriminatory to
the child on the grounds of sex or other status.

Article 27(1): States Parties to the present
Charter shall undertake to protect the child
from all forms of sexual exploitation and sexual
abuse and shall in particular take measures to
prevent:

(a) the inducement, coercion or encouragement of
a child to engage in any sexual activity;

(b) theuse of childrenin prostitution or other sexual
practices;

(c) the use of children in pornographic activities,
performances and materials.
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