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INTRODUCTION

1 The Grootkraal UCC Primary School was established in 1931.  Since its
establishment, the school and the space it occupies have served the
educational, social and spiritual needs of a small and despefateiy poor
community of farm workers and their children I—iving in the rural areas

surrounding Oudtshoorn in the Western Cape.

2 ‘ The applicants ("the Trust”) own the farm on which the school is éituated. As a
‘result of the Trust's ultimate objective of ensi,lfing the removal of the school to
make way for the building of a tourist attraction and the MEC's failure {o ensure
the security of tenure of the school, the school and its approximately 160
learners (“the learners”) face an application for their gjectment from land which

the school has continuously occupied for over 80 years.

3 The school's governing body (‘the SGB”) and the parents of the learners

oppose the application for the eviction of the school.

A  The MEC, tasked by section 7(2) of the Constitution to respect, protect,
promote and fulfit the rights of the learners to a basic education, has chosen to

abide by the decision of this Court.

5  These submissions are made on behalf qf Equal Education ("EE"), which has

been admitted by this Court as amicus curiae.

6 EEis aresearch driven, community and membership based organisation which

advocates for quality and equality in South African schools. One of EE's



primary objectives is o conduct and apply research on the state of the
‘education system in South Africa. In doing so, EE aims to promote equal
education, adequate basic education and mobilise’ and advocate for the
reaiisa{ion of the constitutional right to a basic education. EE works to promote
the right {o basic education for all through campaigns grounded in detail_ed

research and policy analysis and supported, where appropriate, by litigation.

This case raises two important and inter-related questions relating to the

constitutional duties of the Trust and the MEC. They are the following: |

71  Whether the Trust has acted reasonably in seeking the eviction of the

school;
'_ 7.2  Whether the MEC has complied with his obligations, inciuding:

721  his constitutional obligation to respect, protect, promote and fulfil

the rights of the learners to a basic education;

7.2.2 his stétutory obligation to act reasonably in relatidn to the
school, including his duty to give proper consideration to
whether to expropriate the relevant part of {he property, for use

by the school.

The question of whether the Trust has acted reasonably in seeking the eviction
of the school has been dealt with in the written argument filed on behalf of the
school and the SGB. Mindful of the duty of EE as amicus curiae, we do not -

repeat those submissions. We do however, make the following submissions:



8.1 Despite the Trust's attempts to persuade this Court that it had made
aftempts to engage with the MEC with a view to reaching a proper
solution to the school's woes, it needs to be emphasised that from the
outset the Trust was adamant that any lease agreement it concluded with
the Department would be for a short, interim period until it h.adw the

opportunify to carry out its development plans for the land.

811 The Trust never intended nor did it ever make an offer to enter
into a long term lease with the Department so as to secure the

schools ability to continue operating from its location.

8.1.2 Thus the Trust’s founding aﬁida\)it reveals “[Whhat is infended is
~ that the property will ‘be encircled by a game proof fence and a
private game reserve established as well as guest
accommodatioh... I wish fo emphésize this point. It has always

been the trust's intent fo dévelop the property in this way. It

bought the property" with this intent but also in the knowledge

that the school had a right to occupy the property which right

would be terminating in the near future.”’

81.3 From the Trust's submissions it is clear that it remains resolute
in its decision to have the school removed from the property and
that. it does not intend to enter into any agreement with the

Department to extend its occupation of the land.

Applicant's founding affidavit, p 22, para 14.6 -5



8.2 The Trust contends it is cognisant of the negative duty imposed upon it

by the right to education.’

821 Yet, the Trust's position that it is “entitled to deal with the
property as they see fit. Whether they want to open up a
guesthouse, farm commercially or simply let the land lie fallow is

with respect their prerogative.”

- 8.22 Inlight of, the fact that the Trust bears a negative constitutional
obligation not fo impede the learners exercise and enjoyment of
their right to a basic education, it is submitted that this is a clear

misstatement of the law.

823 Indeed, in Blue Moonligh the Constitutional Court firmly
concluded that an owner’s proberty rights cannot be regarded as
wholly unqualified in just and equitable enquiries in the eviction

context under PIE.

824 We submit that the same approach applies with even greater
force in the present context, given that thé landowner will be
receiving rental from the Department of Education, not providing
the Iand-for free, and given the specific statutory authorisation

for expropriation for these purposes.”

2 Applicant's heads of argument, p 5, para 7 and 7,1.

® City of Johannesburg Metropolitan Municipality v Blue ‘Moonlight Properties 39 (Pty) Ltd and Another
2012 (2) BCLR 150 (CC) at paras 34 ~ 41

* Contrast Blue Moonfight at paras 31 and 40
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8.2.5 It appears therefore that the Trust has not understood its
constitutional duty in terms of section 29 not to impede the
learners exercise and enjoyment of their right to a basic

education.

With regard to compliance by the MEC with his constitutional duty to respedct,

protect, promote and fulfil the rights of the school's learners rights to a basic

education, EE’s submissions are in essence the following:

9.1

9.2

9.3

9.4

A central component of the right to a basic education is that a school has

security of tenure on the land where it is situated.

The. MEC is under a statutory and constitutional duty to take reasonable
steps to ensure that public schools on private Jand have security of
tenure including, where neCeésary, by giving proper consideration to the
option of expropriation of property. The facts of this case demonstrate a

failure by the MEC to comply with this duty.

Uniess this Court is satisfied that the MEC has complied with his duties

in this regard, the relief sought by the applicant ought not to be granted;

The just and equitable remedy in the circumstances of this case would
be for this Court to issue a structural interdict directing the MEC to
comply with his constitutional and statutory obligations and to render

such compliance subject to this Court's supervisory jurisdiction.

These heads of argument are structured as follows:



10.1 Firstly, we address the historical context to the establishment of schools

in rural areas on private commercial farm land.

10.2 Secondly, we deal with the constitutional and statutory duties of the MEC

to ensure security of tenure for the school.

10.3 Thirdly, we demonstrate that these duties have not been complied with in

the present case.

10.4 Finally, we address the question of an appropriate remedy. .



THE HISTORICAL CONTEXT
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12

13
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Rural schools such as Grootkraal UCC Primary School which are situated on

privately owned commercial farms, face a complex and unique set of problems.
These include tenure insecurity, insufficient resources and infrastructure and

chronic poverty amongst learners and their families.

Our apartheid history has left many schools in rural areas with a legacy of

"tenure insecurity and massive shortages of facilities and school infrastructure.®

The nature of the problems experienced by farm schools are outfined in a
report by the international human rights organisation Human Rights Watch,
which investigated conditions at farm schools in three South African provinces.
The Human Rights Watch repdrt found that as a result of “the historical, social
and economic conditions on commercial farms, inherited from years of an
undemocratic rﬁinority government’, public schools on private commercial
farms were émongst the poorest in the country In terms of financial resources,

physical infrastructure and quality of education.”

Similarly conclusions were reached by the Ministerial Committee on Rural
Education, appointed by the national Department of Education in September

2003.2 This committee was established in order to make recommendations |

Supplementary affidavit of Equal Education, p 55, para 12. See alsc pp 259-262.

See Supplementary affidavit of Equal Education at pp 255 — 256, para 11 — 18 which sefs out
the role of apartheid era legislation such as the Bantu Education Act 47 of 1953 in the
establishment and management of rural schooling for farmworkers on South African
commercial farms n '

Annexure YD1, pp269 - 277
Annexure YD1, p 290
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which would assist the national and provincial departments of education to

develop an integrated plan to improve the quality of schooling in rural areas.

Noting that “rural education and farm schools in particular merit differentiation .
of treatment as special cases for the provision and monitoring of quality

education”, the MCRE report goes on to state that:

“Not only are farm schools amongst the poorest in the country, in
physical infrastructure, the provision of facilities and services and
teaching resources but also retention rates are significantly lower at
farm schools than at alf other schools.” +

“Data indicates that the conditions at approximately one in five
schools are neither safe nor secure. The majority of schools in a
poor or very poor condition, having poor sanitation, and without
water, are farm schools.”®

The Grootkraal UCC Primary School itself is categorised as “national quintile 1
in terms of section 35(1) of the South African Schools Act 57 of 1998 (“SASA”).

This places it among the very poorest schools in the country. !

it is submitted that the obligations of the MEC to ensure security of tenure for

the school must be considered in the context of the deep inequalities in our

‘educational system that are a legacy of our apartheid history. The

Constitutional Court has recognised the importance of this historical context in

a number of cases dealing with the right to education.

In Head of Department: Mpumalanga Department bf Education v Hoerskool

. Ermelo and Another'? Moseneke DCJ stated the following:

10

1

Annexure YD2, p 291, para 1
Annexure YD2, p 294, para 7

1%t and 2™ respondents answering affidavit, p 165, para 121



10

“Apartheid has left us with many scars. The worst of these must be
the vast discrepancy in access to public and private resources. The
cardinal fault line of our past oppression ran along race, class and
gender. It authorised a hierarchy of privilege and disadvanfage.
Unequal access to opportunity prevailed in every domain. Access to
private or public education was no exception. While much remedial .
work has been done since the advent of constitutional democracy,
sadly deef social disparities and resultant social inequity are stilf -
with us.”’ - »

19 In MEC for Education: Kwa-Zulu Natal and Others v Pitay'*, O’ Re'gan' J _noted

that “education is the engine of equal opportunity’ and pointed out that:

“When democracy dawned in 1994, the picture was bleak. By and
large South African children of different colours were educated
separately in institutions which bore the scars of the appalfing policy
of apartheid. Excellence in the matriculation examination at the end
of twelve years of formal schooling reflected this unequal past. A
tremendous challenge faced the new government, Things have
improved somewhat but the paitern of disadvantage engraved onto
our education system by apartheid has not been erased.” 1

20 Governing Body of thé Juma Musjid Primary School and Others v Essay NO

and Others™ dealt with the eviction of a public school conducted on private

property. Nkabinde J stated the following'":

" “The significance of education, in particular basic education for

\individual and societal development in our democratic dispensation in

the light of the legacy of apartheid, cannot be overlooked. The
inadequacy of schooling facilities, particularly for many blacks was
entrenched by the formal institution of apartheid, after 1948, when
segregation even in education and schools in South Africa was
codified. Today, the lasting effects of the educational segregation of
apartheid are discernible in the systemic problems of inadequate
facilities and the discrepancy in the level of basic education for the
majority of learners.”

12

13

14

5

16 .

17

2010 (3) BCLR 177 {CC)

At 45 - 46

2008 (2) BCLR (99) CC
At para 123 — 124
2011 (8) BCLR 761 (CC)~

. Atpara4d2
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In Minister of Home Affairs v Fourie®®, Sachs J stated that:

“Ignoring the context, once convenient, is no longer possible in our
current constitutional democracy which deals with the real lives as
lived by real people today.”®

Given this historical backdrop and the inequalities continued to be endured by
learners in rural schools it is submitted that the general historical context of
inequatlity aﬁd vulnerability is of particuiar significance in relation to leamers in
farm or rural schools who continue to be of the most vulnerable groups in the

education system and for whom the issue of security of tenure is most critical.

It is therefore submitted that the context to this case is important and that it is
the background against which compliance of the MEC with his constitutional

obligations ought to be assessed.

It is accordingly incorrect for the MEC to contend that the historical context to
the establishment of farm schools is ‘“irrefevant’ and ‘“"ought fo be

disregarded.”*®

18

19

20

2003 (10) BCLR 1092 (CC)

At para 151. See also 'Transformative Constitutionalism and the Common and Customary
Law’, Davis, D and Klare, K, South African Journal of Human Rights, Volume 26, Part 3, 2010
at p 403

1% respondent's answering affidavit, p 340, para 18
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THE OBLIGATIONS OF THE MEC

The obligation to respect and protect the right to a basic education

25 In terms of section 7(2) of the Constitution, the MEC is obli_ged to “respect,

26

27

protect, promote and fulfil the rights in the Bill of Rights’”.

The obligation of the MEC includes respecting and proteéting the right of the
learners at the school to a basic education.?’ In this regard, the Constitutional
Court has placed considerable emphasis on the fact that, uniikely other socio-
economic rights which are subject to the requirement of progressive realisation
withiﬁ available resources, the right to a basic education is “"immediately

realisable”.

“It is important, for the purpose of this judgment, to understand the

nature of the right to “a basic education” under section 29(1)(a).
Unlike some of the other socio-economic rights, this right is
immediately realisable. There is no internal limitation requiring that
the right be “progressively realised” within “available resources”
subject to “reasonable legislative measures”. The right to a basic
education in section 29(1)(a) may be limited only in terms of a-law of
general application which is ‘reasonable and justifiable in an open
and democratic society based on human dignity, equality and
freedom”. This right is therefore distinct from the right fo “further
education” provided for in section 29(1)(b). The state is, in terms of
that right, obliged, through reasonable measures, to make further
education “progressively available and accessible.”

Governing Body of the Juma Musjid Primary School & Others v
Essay N.O. and Others 2011 (8) BCLR 761 (CC) at para 37

_ Moreover, the MEC is required by section 28(2) of the Constitution {o prémote
and protect the best interests of the children at the school and to act with

respect for their rights.

21

Section 29 (1)(a) of the Constitution provides that "everyone has the right to a basic education”.
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In S v M?, the Constitutional Court held:

“A truly child centred approach requires a close and individualized
examination of the precise real-life situation of the particular child
involved. To apply a pre-determined formula for the sake of certainty,
irrespective of the circumstances, would in fact be contrary to the best
interests of the child involved.”

Security of tenure as a component of the right to a basic education

29

30

31

in its General Comment 13, the International Committee for Economic, Social
and Cultural Rights act:ep_ted the following “Four A’'s” as an appropriate
standard by which to measure compliance by a state with its obligation to

provide a basic education.

The “Four A's” are (a) availability, (b) accessibility; (c) adaptability and (d)

acceptability.?* General Cormment 13 states that “availability” means that:

“functioning educational institutions and programmes have to be
available in sufficient quantity within the jurisdiction of the Stafe
party. What they require to function depends on numerous factors,
including the developmental context within which they operate; for
example all institutions and programmes are likely to require
buildings or other protection from the elements, sanitation facilifies
for both sexes, safe drinking water, trained teachers receiving
domestically competitive salaries, teaching materials and so on;
while some will also require facilities such as a library, computer
facilities and information technology”.? '

It is submitted that a central component of the “availability” of a basic education
as contemplated by General Comment 13, is that a school has security of

tenure on the land on which it is located. Without security of tenure, the rights of

22

23

24

25

S V M (Centre for Chifd Law as Amicus Curiae) 2008 (3) SA 232 (CC)
At para24

CESCR Committee General Comment 13 (21™ Session, 1999) “The Right to Education (art 13)”
UN Doc E/C.12/1999/10

General Comment 13 at para 6(a)
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learners at public schools on private land will always remain under threat of
poténtial invasion by non-state parties.?® The problems arising from the
insecure tenure of public schools on privately owned rural farms has been
highlightéd by Human Rights Watch. The Human Rights Watch report stated

the following:

“There are still hundreds of schools on commercial farms in South

Africa where no new contract exists between the farm owner and the

provincial government. In some cases, the extent to which a .
previous _agreement is_applicable is not clear. This uncertainty

jeopardizes the status of the school on private land. Yet, this report

shows, even where an agreement is in place, the uneasy

relationship between the needs of a private landowner places the .
right to education in a precarious situation. The sale or rent of a

farm, or a change in the activities of a farm, can result in access to

the school being denied.”

The duty to consider the expropriation opfion

32 As EE points out, it was precisely these negative consequences of insecure
tenure of public schools on private land that the provisions of section 14 and
section 58 of SASA were meant to address. Section 14 of SASA provides in

part:

414  Public schools on private property

(1) Subject to the Constitution and an expropriation in terms of
section 58 of land or a real right to use the property on which the '
public school is situated, a public school may be provided on
private property only in terms of an agreement between the
Member of the Executive Council and the owner of the private
property. '

(2) An agreement confemplated in subsection (1) must be
consistent with this Act and in particular must provide for

% gee Khumalo v Holomisa 2002 (5) SA 401 (CC) at para 33

27 Annexure YD1, p 272, para 3
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(d)  security of occupation and use of the property by the
school” o

33 Section 58 of the SASA provides as follows:

(1)

(2)

The Member of the Executive Council may, if it is in the public
interest to do so, expropriate land or a real right in or over land
for any purpose relating fo school education in a province.

The Member of the Executive Council must give notice in’ the
Provincial Gazette of his or her intenfion to expropriate in terms
of subsection (1).

(3} A notice contemplated in subsection (2) must-

(4)

(a)  identify the land or any real right in or over the land; '

(b) . give interested parties an opportunity to make written
submissions regarding the expropriation within a period of
not less than 30 days; and

(c) invite any person claiming compensation as a resulf of
the expropriation to enter into negofiations with - the
Member of the Executive Council in that regard, and draw
attention to the provisions of subsection (5).

The Member of the Executive Council may, after considering all
such written submissions, expropriate the land or any real right
in or over the land referred fo in subsection (3) by noftice in the
Provincial Gazette.

(6) Any expropriaﬁon-contémplated in subsection (4) takes effect

(6)

immediately even though compensation payable in respect of
such land.or real right in or over such land has not been finally
defermined or paid.

If the Member of the Executive Council and an owner of the land
or real right fail to reach agreement regarding the payment of
compensation, either party may refer the matter to a court for
determination, or they may agree to refer the dispute fo an
arbitrator for arbitration. '

(12)Any claim to compensation érising from the expropriation

contemplated in subsection (4) must be determined as
contemplated in the Constitufion and this section.”

34 ° The legislature's objective in ehacting,section 14 and 58 of the South African

Schools’ Act was to remedy the historical injustices faced by rural farm schools,

as the conditions under which they operate remain at the mercy of the private
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36
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land owner. Thus, where an MEC fails to reasonably consider the option of
expropriation he is allowing for the perpetuation of historical injustices faced by
‘rural farm schools as the conditions under which they operate remain at the

mercy of the private land owner.
341 This is made emphatically clear in the affidavit of Equal Education.?®

34.2 The response of the MEC is revealing. He admits that in some cases the
department'’s available financial resources are not sufficient to meet the
rentals asked for by landowners this is such a case. This _demonstrates
the critical imporfance of using thé expropriation power where

necessary.”

The effect of sections 14 and 58 is quite plainly that the MEC is vested with a
discretion regarding whether to expropriate the property on which a school is

based.

Once that is so, the MEC is under a statutory duty to properly apply his mind to
whether he should exercise that statutory power. Thus, as Plasket J explained

in Vumazonke:

“Public powers and functions - such as the power fto decide on an
entitlement to social assistance - are given to administrative officials for
a purpose: they are intended fo be exercised in the furtherance of the
public interest. As a result, when officials fail o exercise their powers
or perform their functions, affected parties may require defaulting
" officials to perform their duties. If the power or function is discretionary
in nature, as in this case, an order may be issued to compel the

2 Supplementary affidavit of Equal Education, p 256, paras 18 - 21

29 ’ISl

respondent's answering affidavit, p 341, para 20
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administrative official to take a decision, although it usually will not be
competent to compel the official to decide in a particular way. 30

37  One of the authorities relied on by Plasket J in this regard is the Ehglish case of
Julius v Lord Bishop of (_)xford.?’1 That case has repeatedly been referred to

with approval by our Courts. The passage relied on by Plasket J states:

“My Lords, the cases to which | have referred appear to decide nothing
more than this: that where a power is deposited with a public officer for
the purpose of being used for the benefit of persons who are
specifically pointed out, and with regard to whom a definition is
supplied by the Legislature of the conditions upon which they are
entitled to call for its exercise, that power ought to be exercised, and
the Court will require it to be exercised.”

38 Moreover, it is not enough for an administrative official to merely state that he

considered the issue. Rather, as Cachalia JA explained in Ulde:*

Our courts have over the years stated these standards as imposing
an obligation on the repository of a discretionary power fo -
demonstrate that he has 'applied his mind to the mafter' - in the
celebrated formulation of Colman J in Northwest Townships (Pty) Ltd
v The Administrator, Transvaal and Another:

Y(A) failure by the person vested with the discretion fo apply his
mind to the matter (includes) capriciousness, a failure on the
part of the person enjoined fo make the decision, fo appreciate
the nature and limits of the discretion to be exercised, a failure
to direct his thoughts to the relevant data or the relevant
principles, reliance on irrelevant considerations, an arbitrary
approach, and the application of wrong principles.”

39 It is thus only where “the decision-maker has demonstrated that the discretion

has been properly exercised” that a court will not interfere.*

3 \yumazonke v MEC for Social Development, Eastern Cape, and Three Similar Gases 2005 (6) SA
229 (SE) at para 35

3t Juiius v Lord Bishop of Oxford {1880} 5 AC 214 at 225 _
32 (ide v Minister of Home Affairs and Another 2009 {(4) SA 522 (SCA) at para 7 (emphasis added)
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40 When exercising his discretion regarding expropriationl, the MEC is required to

take all relevant considerations into account. As stated by Gildenhuys:*

“Dit is die Staat se taak om efendom te verkry vir die algemene
belang en onteining is een van die metodes wat deur die Staat -
gevolg kan word. n Onteienaar mag himself nie in die vrye
uitoefening van daardie diskresie deur ‘n kontrak laat bind nie. D;e
diskresie om goed te ontein, moet oordeelkundig uitgeoefen word.”®

41 Thus, in evéry case where a school eviction is threatened by a private
landowner, the MEC must give serious and proper consideration to whether to
expropriate the property in order to secure the tenure of the school. As we

demonstrate below, this has not occurred in the present case.

% Ulde at para 8. See also: Hoexter, Administrative Law in South Africa (2™ ed, 2012) at 313-314
and Littewood and Others v Minister of Home Affairs and Another 2006 (3) SA 474 (SCA) at paras 16
-17
34

Gildenhuys, Antonie, “Onfeiningsreq”, 2" Edition, Butierworths, 2001
¥ Atpp10-11
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THE MEC’s COMPLIANCE WITH HIS OBLIGATION TO ENSURE SECURITY OF
TENURE FOR THE SCHOOL

42

43

The history of the negotiations between the Trust an‘d_,thé MEC's department

reflects:

421 an adherence by the department to a fixed policy concerning the rental

formula for schools located on private tand;*® and

42.2 repeated reliance by the MEC on aliegéd budgetary constraints and

vaguely described budget implications.*-

The MEC's conduct in this regard was unlawful and impermissible.

43.1 Thus, the Supreme Court of Appeal has made clear that even where a
policy is compatible with enabling iegislation, “it must not be applied

rigidly and inflexibly”® It has also stated that :

“IGJenerally, there can be no objection to an official exercising a
discretion in accordance with an existing policy if ‘he or she is
independently _satisfied that the policy is appropriate fo the
circumstances of the particular case. What is required js only that he
or she does not elevate principles or policies into rufes that are
considered to be binding with the result that no discretion is
exercised af all.”® :

43.2 Moreover, the Constitutional Court has recently made clear that 'vague‘

statements by government about a lack of resources are not sufficient.

36

57

39

Annexure JHL4, p 110
Answering affidavit of 1% respondent, p 95, para 6, p 98, para 15, annexure JLHG, p 113

MEC for Agriculture, Conservation, Environment and Land Affairs v Sasof Oif (Pty) Lid 2006
(5) SA 483 (SCA) at para 19

Kemp NO v Van Wyk 2005 (6) SA 519 (SCA) at para 1
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“The City provided information refating specifically to. its housing
budget, but did not provide information relating to its budget situation
in general. We do not know exactly what the City’s overall financial
position is. This Court's determination of the reasonableness of
measures within available resources cannot be restricted by
budgetary and other decisions that may well have resulted from a

. mistaken understanding of constitutional or statutory obligations. In
other words, it is not good enough for the City to state that it has not
budgeted for. something, if it should indeed have planned and
budgeted for it in the fulfilment of its obligations.”

The negotiating history between the parties does not reflect the Trust in a

positive light either.

44.1 The record shows a series of excessive, unreasonable demands by the
Trust. These included a demand for the dismissal of the school's
principal as a pre-condition for the conclusion of a section 14

agreement.’’

44.2 A further demand by the Trust was that the MEC not oppose an
appiication by the Trust for a liquor licence for the farm where the school

is located® and a monumental increase in the demanded rental price.®

Moreover, in the negotiating process for the conclusion of a new section 14
agresment, the interests and views of the SGB and the learners' parents were

not taken into account. They were effectively excluded from the process.44

40

4i

42

43

44

Blue Moonlight at para 74
Annexure FA14, p 63
Annexure FA15, p 66
Annexure FA15, p 66
See 2™ respondent’s replying affidavit, p 351, para 19
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46 When the contractual negotiations between the Trust and the MEC uliimately

floundered due to their inability to agree on an appropriate rental, the response
of the MEC’s officials was to bluntly advise the school's principal that “daar

besluit was om Grootkraal UCG Primer to sluit op 30 Junie 2011".*

46.1 The latter decision was taken without compliance with the mandatory
provisions of section 33(2) of SASA. Nor were the SGB and the learners’
parents afforded a measure of procedural fairness by being given a

hearing before the decision to close the school was taken.

46.2 The obvious unlawfulness of the Department’s approach culminated in-
urgent relief being sought and granted by this Court, ordering the MEC {o
meaningfully engage with all éﬁected parties concerning the re-
negotiation of a lease agreemen{ an'd on any decision to close, relocate

or merge the school.*®

_Failure to properly consider exproptriation

47 What is notably absent in the approach taken by the MEC's department to the

tenure security problem of Grootkraal Primary School, is any evidence that

. serious consideration had been given fo whether the land could be

expropriéted in order to ensure security of tenure for the school. Indeed, as EE
points out, for the entire period of the school's existence no inquiries regarding

the possible merger or relocation of the school were made by the MEC or
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Annexure KD8, p 104
2™ respondent’s affidavit, p 155, para 81
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Department of Education prior to the Trust indicating that it wanted the school

moved from its land.

In response, the MEC’s deponent admits that “the relbcatioh bf the school was
considered when the property owner gave the department nofice that it would
not renew the lease that the Department had over the property”.*

It is submitted that the statement set out above is indicative of the supine
approach 5y the MEC's department after the breakdown of négotiations with
the Trust. Haviné failed to reach an agreement, the MEC's officials were
content 1o let the matter rest and to then proceed with the “relocation” of the
school.-In approaching the matter thus, it is submitted that the MEC failed to
take into account and consider an important mechanism provided for in the
SASA for ensuring a school's security of tenure: the Section 58 expropriation

procedure.

While noting that expropriation is an “aid in the process’, the MEC nonetheless
contends that expropriation is not “aufomatically invoked” before the Minister

considers a merger or closure.*®

The MEC’s response, with respect, misses the point. The point is not that
expropriation in terms of section 58 o.ught to be “automatically invoked
following the failure of negotiations to secure a section 14 agreement. The point

is that in fulfilling his duty to ensure security of tenure for the school, the MEC is

A7
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First respondent’s affidavit, p 342, para 26
1% respondent’s affidavit, p 337, para 7
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obliged to properly consider the possibility of expropriation in terms of section

58 of the SASA.

The MEC is thus obliged to apply his mind to the option of expropriation and to

take all relevant factors into account in arriving at a decision as to whether or

not to invoke the powers conferred on him by section 58 of the SASA. It is

submitted that the factors which the MEC was obliged to take into account in

this regard include the following:

52.1 the school and its adjacent church buildings have been in existence and

52.2

52.3

52.4

continuously operating on the farm for over 80 yeérs;-

the school is an integral part of the community which it serves and is
imbedded in the social fabric of the community. The school serves as a
church for the surrounding community, as a community hall, as a clinic

and as a voting station during elections;

the potential disruption to the learners, educators and the school

community should the school be closed or relocated,;

the department has always been aware that the tenure of the school on
the land was precarious and that it could be terminated at any time. The
MEC’s deponent makes this clear when he says that “their occupation of

the premises has thus at all times been témporary’49

Given the general history of insecurity of tenure of rural farm schools, the

positive obligation on the MEC to respect, protect and fulfil the learners right to

49

1% respondents answering affidavit, p 336, para 5
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a basic education, and the particular circumstances of Grootkraal Primary in
relation fo it being central to the community (as highlighted above}, the MEC
was under an obligation to. give due consideration to th'e possibility of
expropriation in this case even prior to considering the questions of closure or

merger.

It is submitted that in light of the centrality of the school within the community;
the drastic impact that a closure/merger would have on the learners; and the
impact that it would have on fhe surrounding community that there would have
to be compeliing reasons for the MEC to choose not to exercise his power to”
ensure that the school remains where it is prior to considering an option of

uprooting a school andby implication an entire community.

The high water mark of the MEC's e_xplanation regarding whether consideration
was given to expropriation as a means to ensure security of tenure for the
school, is the statement that “the Department did in fact consider expropriation,
but in the light of the alternative measures available to the Department, decided

to relocate the school.”®

Despite this statement, it is not clear how seriously — if at all — the MEC

considered expropriation.

56.1 It appears from the Department’s initial stance that expropriation had
nevei? factored into its decision making process. In fact the Depértment

adopted the attitude that as a result of the remoteness of the possibility
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1% respondent’s answering affidavit, p 339, para 12
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of reaching a mutually acceptable lease agreement its hands were tied

and the only option available to it was relocating the school:

“The prospect of a new lease on ferms acceptable to both parties
seemed more remote. In light thereof, the Department had to
consider alternative arrangements which would address the
continued education of the Schoof’s learners. It could only consider
relocating the School.”’

56.2 It was only after the issue of expropriation had been brought to the fore
by the Amicus in its supplementary affidavit that the Department"ﬁrst
even suggested that expropriation had been considered, but was not
necessary because the learners could be relocated to alternative state
land and provided with transport and the same facilities which they
currently have access to at the school.”

Moreover, even if expropriation was considered,. the affidavit offers no proper

éxplanation as to why relocation was preferred to expropr]atibn, or-what factors

were considered in arriving at this conclusion.

We emphasise that the "relocation” of the school, as contemplated by the MEC,
will not ensure security of tenure for the school and will in fact exacerbate the

school's already insecure tenure.

58.1 It is clear that the “relocation” of the school will not result in the school
having secure tenure .at Voorbedag Primary School. After relocating the

school, the expressed intention of the department is to “have

- 51
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consultations with the School and its Governing Body regarding the

school’s future.”®®

58.2 Nb clarificétion is given by the MEC as to what status the school, which
has been in existence for over 80 years, will enjoy during these
consultations regarding its future. Notwithstanding the submiséion by the
First Respondent that the schools existence has always been temporary
and that the occupation of the premises has at all times been temporary,
the relocation of the school to Voorbedag places Grootkraal Primary in
an even more temporary and tenuous position than the position that it

has existed in for the past 80 years.

This demonstrates further that the expropriation ought to be properly

considered by the MEC.

For the reasons set out above, it is submitted that the information provided by
the MEC is wholly insufficient for this Court to _be satisfied that all reasonable
steps have been taken by the MEC to ensure security of tenure for the school,
including proper consideration of the possibility of expropriation in terms of
section 58 of SASA. This is especially the case given that the MEC has a duty
to provide this Court with all relevant evidence and information concerning the
steps it has taken and intends taking to ;:ompiy with its constitutional

oblig:;at‘ions.54 In the circumstances, this Court cannot grant the eviction order.

53

54

1% respondent’s answering éﬁidavit, p 101, para 23

Governing Body of the Juma Musjid Primary School and Others v Essay NO and Others 2011
(8) BCLR 761 {CC) at para 48 - 49 :
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THE APPROPRIATE REMEDY

61

62

63

The factors taken into account by courts when determining the appropriateness
of structural interdicts have included the state’s knowledge of its constitutional
obligations®® and whether or not the state, fhough aware of its obligations, is

acting rationally to give effect to them.”®

A structural interdict may be necessary where the order in question is so

general that it is not possible to define with any precision what the government

is required to' do — either because of the general nature of the obligation it

‘enforces or because the court is anxious to leave the state with as much

latitude as possible with regard to compliance.®

it is submitted that a structural interdict is necessary and appropriate relief in

the circumstances of this case for the following reasons:

63.1 No specific information or reasons have been provided by the MEC
regarding the factors taken into account when deciding that expropriation
of land on which the school is currently located was not an appropriate
option. In fact it appears that no genuine consideration was given to the
issue of expropriation and that the Department’s position is merely a last
minute ex post facto response fo the question of exprppriation once it

raised by the amicus.
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City of Cape Town v Rudolph and Others 2003 (11) BCLR 1236 (C).

EN and Others v Government of the Republic of South Africa and Others 2007 (1) BCLR 84
(D).

Sibiya and others v Director of Public Prosecutions, Johannesburg and others 2005 (8) BCLR
812 (CC) '
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63.2 Serious and unresolved concerns have been raised by the SGB and the
parents regarding the adequacy of the facilities which the department
intehds making available should the school be relocated to Voorbedag

Primary School.

In the event that this Court declines to dismiss the application on the merits in

its entirety, it is submitted that an appropriate order in the circumstances of this

" case would be an order in terms of which:

64.1 the MEC is directed to engage with the second and third respondents
and the school community as to the available options to achieve security

of tenure for the school;

64.2 the MEC is directed to réport to this Couwrt on all possible options
explored, in parﬁculér whether he has considered expropriation as a
measure to facilitate security of tenure for the school and if he has
decided against expropriation, the reasons for his decision and the

factors which he took into account in arriving at that decision.

In the alternative and in the event that this Court concludes that the MEC is not
obliged to consider the possibility of expropriation, it is submitted that it would

be just and equitable to order the MEC to:

65.1 file a report on oath on the measures that he has taken and intends
taking to deal with the concerns raised by the school regarding adequate
infrastructure, water and sanitation facilities and transportation for the

learners;
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65.2 meaningfully engage with the second, third Respondents and the parents

of the learners on the issues set out above ; and

65.3 direct that the eviction proceedings be postponed until the outcome of

such engagement process.

STEVEN BUDLENDER
Counsel for the amicus curiae

Chambers, Johannesburg

7 March 2012



