IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION, CAPE TOWN)

tn the matter between:

Jacobus Du Plessis Botha N.O.
Estelle Botha N.O,
Gerhard Botha N.O.

(In their capacities as trustees for the time
being of the Kobot Trust (IT 989/2009)

And

Members of the Executive Council for
Education, Western Cape

The Governing Body of the Grootkraal
UCC Primary School {Oudtshoorn)

Grootkraal UCC Primary School
(Oudtshoorn)

The Community of Grootkraal

The Independent Church Qudtshoorn

Case Number: 24611/2041

First Applicant
Second Applicant

Third Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent




Trui Kiewiets Sixth Respondent

Katrina Mei Seventh Respondent
Centre for Child Law Eighth Respondent
Registrar of Deeds Ninth Respondent
Equal Education Amicus Curiae

JUDGMENT DELIVERED ON 1 AUGUST 2017

BAARTMAN, J

(1]

[2]

Since the 1800s, church services have been held on the farm
Grootkraal (the property) and since 1931, a school for the children
in the area operated from the church building. The Kobot Trust (the
Trust), the registered owner of the property — portion 40 of the farm
De Kombuys number 28 and a 1/9 share in portion 1 of the farm
Groenefontuyn number 28 — seeks the eviction from the property
(the eviction application) of those responsible for the school, (MEC
for Education/the Department) with whom it had a lease agreement

—first respondent — and those holding title under the Department.

In a counter application, the Community of Grootkraal, fourth
respondent; Trui Kiewiets, sixth respondent; (Ms Kiewiets) and
Katrina Mei, seventh respondent, (Ms Mei), collectively referred to as
(the Community), seek a declaration ‘in the form of a public
servitude to use and occupy the property [depicted on a map
annexed to the Notice of Motion] for the purposes of conducting a
church, a school and any other community activity." They further seek
an order joining the registrar of deeds (ninth respondent) and
compelling the registrar to register the right against the title deed of
the property in terms of section 65(1) of Act 47 of 1937, ‘as a public




(31

servitude' in their favour ‘as a specific portion of the public' (the
counter application).

These proceedings have been protracted; the eviction application
was instituted on 5 December 2009. The record has proliferated. |
find it convenient to deal with the counter application first; the
reasons for that decision will become obvious.

BACKGROUND

(4]

[5]

[6]

The property is situated at the entrance road to the Cango Caves
near Oudtshoorn. In the early 1800s, the London Missionary Society
established a church in Pacaltsdorp with 3 mission stations,
Dysselsdorp, Matjiesrivier and Grootkraal. The church served the
rural community of farm workers and indigenous people in the area.
in 1839, the mission stations formed the ‘Independente Kerke', which
was independent of the London Missionary Society. The church on
the property, in its present location, became ‘the Independente
Church, Oudtshoorn/Grootkraal'.

fn 1931, the Grootkraal School was established and operated from
the church building. The faded coat of arms reads {1]9 Knowledge is
the key to success 31' (translated from the Afrikaans). The school
later became a public school, the exact date does not appear from
the papers, for which the Education Department paid rent to the
church. At that stage, the property was part of the late Mr HWS van
der Veen's deceased estate, Mrs Smuts, the estate executrix,
managed the affairs until the heir, Mr John van der Veen (Mr John
van der Veen), reached majority and took over the property's affairs.
He was aware of the school's and the church's activities on the
property and played an active role in them.

In the 1960s, the church joined the United Congregation Church
(UCC), an umbrella organisation for various UCC churches. The
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7]

(9]

Education Department paid rent to UCC. In 1994, the church split,
into the UCC and a re-establishment of the ‘Independente Kerke’,
Litigation followed and the court ordered that the church's assets be
liquidated and divided between the two groups. The opposing groups
agreed that the church building at Grootkraal would be retained by
the re-established ‘Independente Kerk’ group. That group allowed the
school to continue as before. The Education Department, however,
continued to pay rent to the UCC — an apparent oversight.

In 2004, Mr John van der Veen attempted to formalise the church’s
and the school’s position on ‘their’ section of the property. He
proposed that they buy the land for a nominal amount. Unfortunately,
a land surveyor advised that the division of agricultural land would be
cumbersome procedure, if even possible, and so their position was
never formalised. In 2008, Mr John van der Veen died. In July 2008,
the relevant Education Department and the deceased estate
concluded a one-year lease in terms of which the school would
continue to operate from the church building until 31 May 2009. That
lease was renewed for a further 12 months.

The renewed lease was still valid when Hans van der Veen, the
deceased’s son, (Hans van der Veen) auctioned off the property.
Prior to the auction, however, Mr Coetzee, on behalf of UCC,
approached Hans van der Veen and sold the church’s interest in the
building to the estate for R60 000. Unsurprisingly, the church at
Grootkraal disputes the validity of that agreement. It is not necessary
to deal with that dispute in this judgment. On 5 February 2010, the
Trust took transfer of the property with the lease due to end
on 31 May2010. The Trust and the Education Department were
unable to negotiate a further lease.

It is in issue whether the property was sold subject to the
community’s and the school's rights. In answer to that question, Hans
van der Veen deposed to 2 opposing affidavits, 21 May 2014 {the
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(10l

May affidavit) and 23 June 2016 (the June affidavit). In the May
affidavit, filed in support of the counter application, he said that he
was the fourth generation of Van der Veen's on the property. He
supported the community's claim that it had acquired a real right over
the property. Initially, the school and church had used 4 147 square
metres until the Trust restricted them to 3 112 square mefres; the

lesser portion excluded the ‘gruispad’, a gravel road on the property.
He continued: |

‘Althiough the church and school building was situated on our farm,
the understanding was that it and the portion of land on which it
stood belonged to the Grootkraal Community through the body of the
church and the school. There was never a possibilily that my father
regarded himself as the owner of the disputed portion of land. ...He
instructed me to sub-divide our farm and to transfer the portion on
which the building was situated for a nominal payment of R1 000,
According to my farther the nominal amount was a legal necessity. |
appointed a land surveyor...the portion of land in question was at the
time also the larger portion of 4 147 square melres, including ‘die
Gruispad' ...the land surveyor informed me that it was impossible. ...

...1 accepted their legal right to the property, however one was to
describe it, and why, at the auction of the farm, { specifically
instructed the auctioneer to explain to the bidders that the property
was sold subject to the rights of the Community fo that portion of the
land...! personally attended the auction and can verify that this
announcement was made by the auctioneer...’ {my emphasis)

In the June affidavit, he denied that the community, consisting of
workers and residents in the Grootkraal area, used the church;
instead, he limited the group to the church’s congregation — that
congregation which had leased the building from his father for
religious purposes. He denied that the community had used the
larger portion as referred to in the May affidavit: his father had
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[11]

[12]

[13]

apparently been ‘extremely angry’ when he found out that the school
had taken it upon itself to take occupation of the portion of farm land
adjoining the school. He continued:

“13.11 It was not correct from [sic] me to confirm the fact that the
community of Grootkraal i.e the people working on various farms had

the right to use the building for church/school and other community
aclivities....

14.2 It is not correct that | instructed the auctioneer to explain to the
bidders that the property was sold subject to the rights of the
community. | was present at the auction and can confirm that no
such comments were made by the auctioneer...’

Hans wvan der Veen testified and attempted to explain the
discrepancy by suggesting that he had signed the May affidavit
without reading and that the attorney who drafted it had
misunderstood him. He was forced to concede that that version was
not correct. | have no doubt that Hans van der Veen intended to
assist the church and school in their application and in so doing
complied with his father's wishes. His sympathy for the plight of the
people involved was obvious, his mdther had started the school and
his father, despite a sometimes-stormy relationship with the school,
had great affection for the people involved.

The van der Veen family had owned the property for many decades
and had embraced the community. | say this because Mr John van
der Veen thought it necessary to formalise their rights. The fact that it
never materialised was due to incorrect advice. Hans van der Veen
was conflicted; if he confirmed the May affidavit, he faced possible
litigation with the Trust. He opted for self-preservation,

The auctionesr, Mr James King, deposed to an affidavit in which he
stated that he had received no instruction to inform prospective
bidders of the community's rights in respect of the property; nor did




(14]

he. He denied the version as stated in the May affidavit. | am
persuaded that the property was not sold subject to the community's
rights. The Church abandoned its claim against the Trust.

It is a fact that a school is operated from the church building and that
the community, people who live and work on the surrounding farms
and some employees of businesses in the area, have for many years
attended church services on the property. The portion of the property
involved is clearly identified although the size of the property used is
in dispute. The Trust alleged that the area is only approximately 240
square metres while the community laid claim to a much larger
portion, approximately 4 000 square metres. It is against that

background that the community sought relief, which | deal with
below.

The Community’s relief

[15]

[16]

Mr Brand, who appeared with Ms de Vos SC for the community,

described the relief the community sought, which | deal with to the
extent necessary, as follows:

‘...the basic claim is that the community has obtained a public
servitude through the defluxion of time, through long term use. What
are the different ways in terms of which one could acquire a public

servitude. ...doctrine of notice, or through acquisitive prescription or
through vetustas...’

The community alleged that the Trust knew that there was a school
on the property and that church services were held there. This
knowledge it could have obtained even if no mention had been made
thereof at the auction. The bhuilding, so the submission went, was
clearly visible and the reasonable buyer would have made enquiries.
| accept that prospective buyers were made aware of the lease
between the Department and the van der Veen estate. The Trust
accepted that it would have to endure the tenant, the Depariment of
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[18]

Education, for the duration of the lease. In those circumstances, the
cioctriﬁe of knowledge finds no application. | have found that the
Trust had acquired clean title, therefore, it will not be fightly ...held
bound by an'unreg*istered servitude." In the circumstances of this

matter, the Trust is not bound by any servitude of use in terms of the
doctrine of notice.

In its heads of argument, counsel for the community submitted:
‘...public servitudes cannot be acquired by prescription as
prescription is based on the actions of individuals.’

That is a correct statement of the law? and the reason why the
community cannot rely on prescription for the relief sought. Public
servitudes are established either by statute or through vetustas® As
indicated above, since the early 1800s, the community has exercised
its use with the owner's consent and not ‘nec¢ vi, nec clam and nec
precario’. '... when it Is proved that the right was exercised nec v,
nec clam and nec precario, it creates a legal situation: it is complete
when proved. It does not merely raise a rebuttable presumption.” In
early 1930, the church entered into a rental agreement with the
properly's owner. The community sought and obtained permission
from the property's respective owners and used the property in terms
of such permission. Therefore, Mr John van der Veen, in a stormy
mornent in his relationship with the school, was upset that it had
taken upon itself to use more of the property without his permission.
His correspondence reflects the mood as follows:

‘Following my letter dated 13 Decernber 2003, | would like to inform
you that | have since visited the school grounds and found that the

" Meridian Bay restaurant v Mitchell (686/09) 2011 ZASCA 30 {23 March 2011)
? Sections 6 and 9 of the prescription Act 68 of 1969 — [a public servitude cannat be
acquired by prescription]

* Baront Investments (Ply) Lid v West Durie Properties 296(Ply} Ltd and Others 2014(6)
SA 286 (KZN) at para 19

% De Bser Appefltant v Van der Merwe Respondent 1923 AD 378 at 383



school now occupies a substantially bigger portion of my land than
that which | gave agreed for them to occupy.

1 Consequently, | hereby withdraw my offer to you (as contained in
my letter of 13/12/2003). The principal may approach me in this
regard so that we can negotiate and draft a new lease agreement
taking into consideration the land that the school now needs and
so that it may be done on a sound basis.

2 The school principal recently sought my permission to build a
porch (open pillar with pilfars) onto the school. | now notice that
two additional rooms are under construction. This construction
must be dismantled immediately and changed fo an open porch,
as arranged. | would like to remind you that breach of contract is
a criminal offence — a verbal agreement is also a conlract.

3 The tenant of my farm recently erected a fence between the
servitude water furrow/canal and the school. | have noted that
this fence has now been cuf. The fence must be repaired
immediately. The school has no rights to the aforementioned
water furrow/canal. Incidentally, the Water Laws were recently
amended and farmers now have to pay a certain amount to
govermnment for every cubic foot of water they use. We now pay
double to two institutions for our own water.'

[19] The community further relied on the following as a basis for relief in
the form of vetustas:

“15.4.1 the Grootkraal community is a Community in its own right;

15.4.2 it has used the land for communal purposes from af least
1830 onwards;

15.4.3 the origin of this use was an agreement between the owner of
the property and the London Missionary Society, who acted
on behalf of the Grootkraal community;



(20]

(21]

22]

15.4.4 the precise terms of the agreement are unknown.’

Counsel for the community submitted:

...the principles of servitudes must be adjusted so as to make
provision for the acquisition of a servitude of use —

28.1 where a specific community has made use of land belonging to
another for a substantial amount of time;

28.2 with or without the permission of the owner;
28.3 with or without the knoMedge of a new owner;’

Ms de Vos SC submitted that the community's acknowledged
prolonged use of the property was such that the requirements for the

registration of a public servitude, in the form of vefustas, had been
met. LAWSA® asserted:

‘The existence of a public servitude can be asserted by proving
vetustas or immemorial user. In terms of this doctrine there is a
rebuttable presurnption that where a so-called public servitude has
been exercised by members of the public from time immemorial,
such servitude arose by virtue of a valid title even though there is no
wriften proof of the validity of the titfe.’

"...Vetustas ...did not create a legal situation; it merely dispenses
with proof of its origin..."® In this matter, the origin of the right
claimed is known although detail of the agreement between the
property's owner and the London Missionary Society is not known. It
is apparent from the papers that the church at Grootkraal served the
surrounding community from inception. The state of affairs the

24 LAWSA 2 ed para 626, Langebaan Ratepayers’ and Residents’ Association v
Dormell Properties 391 (Pty} LId and Ofhers 2013 (1) SA 37 (WCC)
®De Besr v Van der Marwe 1923 AD 378
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{23]

[24]

[25]

community desires to maintain has existed since early 1800. Juta JA
held:

‘In the present case, the same person was owner of both pieces of
land until 1884, when the farm was divided. The embankment was
macde by the original owners after 1847 to prevent the water from
flowing to their homestead. It is not possible to hold that the
embankment was made so long ago that no one can remember
when, or that it must be deemed to have had a lawful origin, pro lege,

80 as to make the doctrine of vetustas applicable to the facts of this
7
case ',

(See also Forellendam BPK v Jacobsbaai Coastal Farms (Ply) Ltd
7993 (4) SA 138 (C)

Mr Wilkin, who appeared with Mr Pillay for the Trust, submitted:

'While the church suggests that the duration of use of the.. property
Is either 176 or 200 years and subject to verification, we submif that
that assertion in itself fails to satisfy the criterion of immemorial use.'

The community has proved the origin of its use; it is common cause
aithough the extent of the use is not It follows that, in the
circumstances of this matter, there is no need for the origin to be
'deemed to have had a lawful origin, pro lege’. It follows that the
doctrine of vetustas does not find application in this matter.

| have considered the community’s request for the development of
the common law to ‘make provision for the acquisition of a servitude
of use’ to accommodate the circumstances of this matter. |
understand the request given the historical background in which farm
workers in general and this community find itself. Since the advent of

our Constitutional dispensation, there has been some progress in

7 See De Beer above at page 383
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[26]

alleviating the plight of the rural community, farm workers and
children who must be educated to make any meaningful change to
the next generation. Much more is needed.

However, the circumstances of this matter are such that to develop
the common law in the manner requested, this court will have to
forbid an owner who has given permission to any group of persons to
use his/her land, for community activities, religious and educational
purposes, from withdrawing that permission irrespective of the
circumstances. The backlash mast certainly will add to the plight of
the farmworker in general. In addition, such a development will not
withstand constitutional scrutiny. It follows that the counterclaim
stands to be dismissed. | intend to make no costs order.

The eviction application

[27] At the start of these proceedings, | deemed it necessary to have the

(28]

children independently represented and contacted the Centre for
Child Law, the eighth respondent. The Centre filed reports and heads
of argument, all of which have been of great assistance thus far.
Simitarly, Equal Education, admitted as an Amicus Curiae (the
Amicus), has been of real assistance in this matter. | am grateful for
the efforts and energy which both have employed.

As indicated above, the Trust and the Education Depariment had
been unable to negotiate a further lease agreement. The Education
Department has filed a notice to abide the court’s decision in the
eviction application. It has further indicated that it has public land in
Voorbedag (Voorbedag), some 17 kilometres from the property, and
intends to relocate the Grootkraal school there. At the time, a public
school, Voorbedag, already operated from the premises. That schooi
has since merged with another school and operates as one school
from Voorbedag.

12




[29] Prior to these proceedings, the Education Department envisaged
relocating the Grootkraa! school and operating two independent
schools on the same premises. That idea did not find favour with
either school and created much confusion. Litigation instituted by the
Grootkraa!‘ School Governing Body followed. The Education
Department did not join that litigation; it was content to relocate
Grootkraal's school. Henney J made the following order, dated 15
July 2011 (the July 2011 order):

‘It is ordered that;

[1] The First Respondent [The Minister for Education, Western Capej
and or Second Respondent [The Head of the Western Cape
Education Depariment] are interdicted from taking any steps to close
or relocate the Second Applicant (“the Schoof’) from its current
premises, without following a process of proper consultation with the
first and second applicants, parents, the third, fourth and fifih

respondent unless pursuant to a further lawful decision or order. (my
emphasis)

[2] The Second Respondent should forthwith meaningfully engage
with Kobot Besigheid Trust, the current landowners in an attempt to
re-negotiate a lease agreement. The First and Second Applicants
should be kept informed about the progress of these negotiations.

[3] If a decision is made to closs, relocate or merge the Second
Respondent with another school, it should only be done after a
meaningful engagement with all affected parties.

[4] Any relocation should:

4.7 not take place during the femainder of the 2611 school year, and
only after all procedures required in terms of the law had been
finalised and the applicants and parents had been given proper,
timeous and adequate notice thereof:

13
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[30]

[37]

[32]

4.2 be made fo suitable accommodation, catering for the health and
educalional needs of the learners and staff similar to that which they
had at Grootkraal Primary School;

4.3 have regard to proper and adequate means of transport being in
place, that would be the least disruptive to the routine and

educational programme of the leamners before any relocation can
take place.

[5] Should the Respondents experience any practical difficulties in
giving effect to this order, they are granted leave to approach this
court on 48 hours’ notice.

{6] The First and Second Respondents are ordered to pay the costs
of this application.’

Extraordinary as it may seem, the July 2011 order has not been
complied with. instead, the Education Department, minister and head
of the Western Cape Education Department, decided to wait for the
outcome of this litigation; by which it has decided to abide. It was
therefore necessary to finalise the community's claim to regulate the
implementation of the July 2011 order.

To be fair, the Department had, in an attempt to accommeodate the
relocation of Grootkraal to Voorbedag, erected some mobile
classrooms at Voorbedag. Sadly, the Department did not see the
need to consult those most affected by such a move: parents and
chitdren. It therefore should come as no surprise that the July 2011
order, see my emphasis above, starts by directing such consultation
even in the event of a relocation.

Mr De Villiers Jansen, who appeared for the Education Department,
the first respondent, conceded that the July 2011 order has not been
complied with. It must follow that, before a court can meaningfully
consider the eviction of the school, the Department must comply with
that order. The Trust attempted to settle the matter and even offered

14



[33]

[34]

[33]

[36]

an alternate piece of land for sale but the Department was not
interested. The negotiations between the Department and the Trust
would have to be done within the ambit of the July 2011 order,

On 10 May 2017, this court held an inspection in loco during which
we visited both Grootkraal and Voorbedag. At the time, most of the
parties had individually already visited the property. Although,
Grootkraal's staff and learmers were aware of the visit, unfortunately
Voorbedag's staff and learners were not. The request to visit
Voorbedag came at a very late stage, | was embarrassed when the
principal came to investigate the identity of the group on his
premises. Apparently, the intention was to ‘prevent a staged
performance’. That was ill-advised.

The Department's enthusiasm for displaying the mobile unit in use
reflects its misunderstanding of the real need for a permanent
solution conducive to learning — a schoal with a hostel. The papers
are replete with examples of learners having to rise at 05h00 and
travel through difficult farm roads to get to pick up points. Sadly, the
Department's response to these circumstances was that it was not
responsible for the roads. That attitude misses the point: the
Depariment must not add to the already perilous circumstances that
most of the learners have to negotiate to get a basic education.

Annexed hereto, annexure “A”, is the note received from the Amicus
— to which no objection has been raised. | have also compared it with
the other notes received and where necessary made additions, it is a
correct reflection of the circumstances observed. It bears repeating

as it will certainly assist those who have decisions to make in terms
of the 2011 order,

In his note, Mr de Villiers-Jansen, acting for the MEC for Education in
the Western Cape, emphasised: ‘Each classroom is overcrowded.
Desks are next to each other leaving little room for walking and open

15




floor space for all the learners in their grade to sit together.’ The
Department used the words ‘merger’ and ‘relocation’ interchangeably
although since 2011 the prescribed procedure far a merger has not
been followed. It is not clear what is meant by a relocation; however,

the 2011 order prescribed the procedure to be followed should the
Department decide to relocate.

[37] It is of concern that the Depariment criticises the current facility — a
brick building — but to date has not suggested any permanént
structure to accommodate the learners. Although | accept that would
entail planning, financial and otherwise, it is the lack of a plan beyond
the temporary units that is cause for concern. The Amicus's note
correctly reflects that the effect of the extreme weather conditions
that characterise the area is not known. What is known, however, is
that on the day of the inspection, in fair weather, it was clear that the
units were susceptible to the weather. The unit at Voorbedag was
humid and unless modified with heating and cooling systems is

unsuitable for the purpose of learning, especially as a permanent
solution.

[38] The competing rights in the eviction application are the Trust's right
as owner and the Grootkraal leamers’ right to a basic education.® As
indicated above, the 2011 order directed that the MEC take a
decision in respect of the future of the school and comply with the
procedure directed. This has not been done. The Trust has
attempted to negotiate a lease. Since 2011, the circumstances have
changed. | deem it necessary to postpone the eviction hearing tfo
afford the parties an opportunity to comply with the 2011 order.

[39] Mr Wilkin, who appeared for the Trust with Mr Pillay, submitted that |
should grant the eviction order before obtaining a report in respect of

¥ Governing Body of Juma Musjid Primary School and Others v Essay NO and Others
{Centra for Child Law and Another as Amici Curlag) 2011(8) BCLR 761 CC
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[40]

the 2011 order and delay the eviction date. However, | disagree with
that approach. Ms Qzah, on behalf of the Centre, correctly submitted
that the arder in the Juma Musjid matter was made after that court
had obtained all the information which is outstanding in this matter.
To date, the MEC has engaged with the matter in a haphazard
manner, not even sure who the property’'s owners were, conflating
relocation and merger, and more worrying apparently with no
permanent solution in mind. 1 am not prepared to consider evicting
the Grootkraal learners in the hope that the MEC will comply with
her/his constitutional obligation to ensure that their right to a basic
education is not compromised. Thus far it has been.

{, for the reasons stated above, make the following order:
(a) The eviction application is postponed fo 19 October 2017;

() Each party implicated in the 2011 order, is directed to comply
with its obligation therein and file a report indicating the
extent to which each has complied with its obligation in terms
of that order by 2 October 2017,

(i) The counter application is dismissed with no order as to
costs,

Koo

e

—

\
BAARTMAN J

17



Annexure A

'The parties present at the inspection were as follows:

The Applicants: Attorney, Mr L. Oosthuizen;

The First Respondent: Client, Mr J Lyners; Attorney, Ms C van Tonder;
Counsel, Adv E A De Villiers-Jansen;

Second and Third Respondents: Client, Mr Metembo the principal;
Attorney, MrJ Andrews;

Fifth, Seventh and Eighth Respondents: Counsel, Adv A De Vos SC;
Amicus Curiae: Client, Mr T Motsepe; Attomay, Ms L Draga; Counsel, Adv
Z Titus.

The parties first aftended an inspection at Grootkraal UCC Primary School
(“Grootkraal’), and thereafter at Voorbedag Primary School (“Voorbedag”).
Due to time limitations, in particular scheduled flights fo return to Cape
Town, the Judge and other parties’ representatives were unable to join the
‘representatives for the Second and Third Respondents and the Amicus
Curiae on a further inspection of distances from some of the learners’
homes. The Judge requested the lalter representatives to include same in

their respective notes to be fumished. Same is accordingly included in
this note.

inspection at Grootkraal UCC Primary School

| annex hereto, as Annexure “A”, a plan of the Grootkraal school which
already forms part of the papers. The school consists of the following:

The main school building (identified as the "Hoof skoolgebou” on
Annexure “A’).
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This is a brick building comprising the initial church building and an

extension, the latter also a permanent brick structure (“the main school
building”).

The main school building is partitioned into six classrooms and an office
utilised by the principal and secretary.

The classrooms comprise grade 1 with 34 learners, grade 2 with 21
learners, grade 3 with 30 learners, grade § with 21 leamers, grade 6 with
22 learners and grade 7 with 43 learners. The grade 7 classroom is
equipped with approximately 20 computers and is air conditioned.

Two of the classrooms are pattitioned with a temporary partition hanging
from hooks from the ceiling. The partition, we were advised by the

principal, is lifted to accommodate the community who hold church
services there.

The grade 7 classroom is also utilised for staff meetings.
The classrooms are approximately 25 — 35 square melres in size.

Alongside the main school building is a temporary structure/unit
comprising the kitchen for the preparation of food efc. for the school’s
feeding scheme. This is identified as the “Tydelike gebou” on Annexure
A",

On the far side is a brick structure which is identified as "Separate
classroom” on Annexure "A” (my handwriting). It was pointed out by the
principal that this building served as a residence previously, but has been
used as a classroom for a substantial period of time. It is approximately 25

square metres and comprises the grade 4 classroom. There were 38
leamers in the classroom,

The brick building identified as “P2” on Annexure “A” consists of the
school's ablution facilities. It comprises a ramp for wheelchair access. One
section of the building comprises two men's toilets, with doors, a urinal
and two hand basins. A separate section comprises a paraplegic toifet,
with a door, and another foilet also with a door, and a hand basin. A
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separate section in the building comprises five female toilets, all with

doors, and three hand basins. All the toilets were in working condition, as
were the hand basins.

L

Behind the ablution facilities ("P2"), is a small brick structure identified as
‘1" on Annexure "A”. This, it was explained, is the old toilet structure which
is no longer in use.

Alongside the main school building, which we have marked in handwritten
“Garden 1" on Annexure "A”, is the area which the principal advised
comprises a vegetable garden. Although at the time of the inspection this
area appeared dry and uncultivated, the principal informed the parties’
representalives that it has always been cultivated for use in the school
feeding scheme. Equal Education’s attorneys have obtained photographs,
annexed hereto as Annexure “B’, showing the area which the principal
advises has always been cultivated for vegetables.

The open area between the main school bullding and the ablution
facilities, which | have marked “Sports/Play area” on Annexure “A” is a
paved area approximately the size of a netball field utilised by the school
for sporis aclivities and as a play area.

On Annexure *A” is a further area which | have marked “Garden 2" This

area, the principal advised, has also been used for cultivation of
vegetables.

Alongside the “telefoon paal” on Annexure “A” is a further play area for the
children. | have marked this area as "Playground”.

The school premises are flanked by natural boundaries, which were
pointed out and evident at the inspection. On the one side, per Annexure
"A”, Is the “Hoofpad”. The Hoofpad, towards the direction of Prins Albert,
shortly beyond Garden 1 crosses with a natural water channel which
eventually flows into the Grobbelaars River. The water channel constifutes
the natural boundary between the school premises and the Applicants’
farm. | have identified the water channel on Annexture “A” as “Water
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Channel’. The Water Channel runs alongside the schoo! premises all the
way until and beyond the “gryspad” [gruispad] identified on Annexure “A"
Between the Water Channel and the school premises there is a "draadlyn”
consisting of a fence and barbed wire on the top of the fence.

From the “hek” on Annexure “A”", at the top of the "gryspad” [gruispad], and
along the line “GFED", runs a “draadlyn” being a fence with barbed wire on
the top. The principal informed the parties’ representatives that the fance
was only installed by the Applicant during or about 2010, and that there
was previously no fence there. He advised that the children previously
accessed the school from that gryspad. Equal Education’s aftorney
obtained a photograph from the principal, which he advised is dated pre-
2010, showing stick poles and about 3 wires which appear wide enough
apart for access. A copy thereof is marked “C”

There is no parking facility on the school premises. The school buses, we
were informed, park on the gravel area on the Hoofpad.

The school classes were in session at the time of the inspection. Although
the classes were full, the optimum use of space and the effective
operation was notable. Everything appeared to have a ‘spot’ and was in
its place. The school premises and classrooms were clean, and well-
decorated with school charts and learning material,

The school badge / coat of arms, painted on the main building wall, atheit
faded, bears the print “1931 Knowledge is the Key to Success”.

The learners were in ordinary clothes, and not in uniform. They were

clean and neally dressed. The teachers/educators were also neatly
attired,

The principal produced two original admission registers, dated 1937 and
1947. The Judge took with her the original registers, and advised she
would return them in due course.

inspection at Voorbedag Primary School
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The representatives travelled from Grootkraal to Voorbedag,
approximately 17km in distance. The road is tarred. It is a winding road,
unlit, and has mostly bushes on the sides. The road has no side barriers
or fencing, and at some points on the road there are steep drops/deciines.
The principal advised that during the extreme winter conditions, the road
can be wet, or covered with ice and slippery.

On arrival, Mr Arries, the principal at Voorbedag, introduced himself to the
Judge and all the representatives. Voorbedag also presented as a neat
and orderly school. The children were in uniform.

A skefch of the Voorbedag school premises, which | have prepared
fogether with my attorney, is annexed hereto as Annexure "D". | have
marked/indicated, on Annexure "D”, in solid lines " “the

location of the Voorbedag structures and facilities on the premises. In
broken lines, - - -", | have marked/indicated the areas pointed out by the
First Respondent’s representatives as the intended location/s for the

temporary mobile units for Grootkraal on the premises. | explain in more
detail below.

The Voorbedag school premises, incorporating Matjiesrivier school,
comprises the following:

The main school building, a brick building — identified as “Main Building”
on Annexure “D", The parties’ representatives and the Judge did not go

inside the main building as it is not proposed to be utilised for any purpose
for Grootkraal,

Adjacent to the main building is a temporary unit which is utilised as the
kitchen for the Voorbedag feeding scheme — this is identified as “Kitchen”,
After a suggestion by the First Respondent’s representatives that the
kitchen'’s facilities could be increased so as to caler also for the Grootkraal
feeding scheme, the Judge pointed out that as it has been proposed that
Grootkraal be “relocated” (as opposed to “merged” With Voorbedag) surely
Grootkraal ought to have all facilities, including its kitchen, separate. The
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First Respondent’s representatives agreed with the Judge. Thereis a
Jarge area with trees beyond the kitchen which | have marked “Trees/Play
area”. The First Respondent's representatives advised that is the area
v;'here the children play, but it could also be used for additional classrooms
for Grootkraal if necessary. It was further proposed that the mobile unit

used as the kitchen at Grootkraal could be moved to the Voorbedag
premises. |

On the other side of the main building, there is a large temporary mobile
Lnit comprising Yoorbedag's ablution facilities. There are 9 flushing
toilets, each with its own hand basin and a door. The toilets were all
operational at the time of the inspection.

In front of the main building is a large gravel/sand parking lot. Cars and
the school buses are able to park on the premises when children get on or
off the buses. | have marked this area as “Parking” on Annexure ‘D",

Across from the parking, there is a large temporary mobile unit divided into
2 classrooms. | have identified that unit as “Temp Unit 1" on Annexure
‘0" We were informed that, in order to accommodate Grootkraal leamers,
Temp Unit 1 as well as two additional temporary mobile units were
previously erected at the premises. Although intended for the Grootkraal
learners, one of the classrooms of Temp Unit 1 was in use for the overflow
of learers from the Matjiesrivier school. We went inside the classroom
which was well lit and ventilated.

The First Respondent’s representatives explained that iwo additional
temporary mobile units classrooms were intended fo be placed
perpendicular fo Temp Unit 1 on the premises, for the Graotkraal learners.
Each unit is divided into 2 classrooms. | have identified them as “Temp
Unit 2" and “Temp Unit 3" on Annexure *D". In total, therefore, there would
be § classrooms available for the use of Grootkraal learners,

The Judge enquired where additional classrooms would be placed for
Grootkraal as 5 classrooms would not be sufficient. Grootkraal currently
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has 6 - 7 classrooms, a kifchen, ablution facilities including for paraplegic
use, and an office. The First Respondent’s representatives indicated that
additional temporary units, for classrooms, an office etc. could be placed
in the area marked “Trees/Play area”. In addition, it is proposed that the

play area of the Voorbedag learners will double up as the play area for the
Grootkraal area. |

Equa! Education is of the view, however, that this would result in both
schools overiapping with sections being detached. The separate schools
would not be distinguishable, and it would result in disarray. This would
be even more pertinent if the schools are to start at different fimes, have
breaks at different times and end at different times. This, Equai Education
submits, debunks the First Respondent’s claims of a “relocation”, which is
rather intended to be a “merger”. It is telling, Equal Education’s atiorey
has pointed out, thet even the First Respondent's representatives at
several instances during the inspection used the term “merge” instead of
‘relocate”. This is also evident from the note on the inspection filed by the
Applicants’ attorneys earlier today, in particular the two instances on page
6. [Applicant’s attomey recorded: * Mr De Villiers-Jansen also pointed out
two area where two mobile units could be erected if Grootkraal should
merqe with Voorbedach’ He further recorded: ‘Mr Lynders for the
Department of Education place on record that six units were previously

removed when Grootkraal was not merqed with Voorbedacht. Jimy
emphasis)

Equal Education points out that although the structures at Grootkraal are
permanent, aside from the kitchen, all the structures proposed for
Grootkraal at the Voorbedag premises would be lemporary structures,

The lifespan of temporary structures is not known, and the adverse impact
of the extreme weather conditions in the area is also not known. The
extreme cold weather in the area, it would appear, will result in the

__ chifdren experiencing extreme cold conditions in such structures. It is
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correctly pointed out that there is no long term and more permanent plan
for the proposed “relocation” of Grootkraal to Voorbedag premises.

Roads / Distances travelled by some Grootkraal learners

As requested by Judge Baariman, we embarked on this further inspection
and note our observations. For purposes of documenting the conditions,
we drove by 4 x 4 vehicle as cars typically cannot traverse some of the
gravel roads. We lravelled along the various roads and pathways that
make up the Grootkraal school bus route as well as routes that some
learners travel from home to the various pick up points. Aftached, marked
Annexure “E”, is a rough sketch depicting areas that learners are being
transported from in order to reach Grootkraal school,

The First Respondent has not presented this Court with a proposed plan
as to the feasibility of learner transport to the Voorbedag school premises
in order to ensure that Grootkraal leamers’ right to access to school is
secured and that their educational needs are met. There is no proposal as
to the locations of any pick up points, and whether they would be the same
as they currently are or further away from leamers’ homes.

The principal advised that there are 7 pick-up points for Grootkraal
currently in operation and recognised by the First Respondent. The

principal sought to highlight several examples of learners who already
encounter difficulties with travel.

He pointed out that there is a child who is compelled fo live with her aunt
closer to school, as it would otherwise be an additional 10.3 km heyond
the closest pick-up point to reach her at her home on the Rust and Vrede
farm. She would have fo travel the distance of 10.3 km on her own, which
would typically be by foot or on a bicycle.

Two other Grootkraal leamers, who are siblings, the principal pointed out,
live in the Dam se Kraal area. The girl learner is in grade 1 and the boy
learner is in grade 5. They walk, generally with their mother, to and from
the closest bus pick up point in the De Kombuys area. They walk
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approximately 1.5 km each moming and again in the afternoon. From the
De Kombuys pick up point to Grootkraal school, the distance travelled on
the schoof bus is a further 6.3 km.

Bergoord Residential area is the furthest pick up point and is situated
about 5.5km from the De Kombuys turn off. It is located close to the
Bergoord (Mountain Resort). However, some of the children live just
further from that point. Some children come from the area just under the
Raubenheimer dam and the Rust en Vrede Waterfall. They walk
approximately 1 km to reach the pick up point closest to them. To reach
the Bergoord Residential area the school bus on route fo collect children
must, from the R328, turn into a sub-standard tarred road which runs for
about 2.6 km. From there, it covers a further 0.7 km on gravel road.

From the Bergoord Residential area pick up point to the turn off in
Bergoord is approximately another 0.7 km and it's a further 1.6 km before
you reach the Le Roux pick up point. From that point it will take
approximately 0.7 km before reaching the junction to the R328. A lef turn
would go in the direction of Oudtshoorn and a right tum in the direction of
Grootkraal school and the Cango Caves.

Given the aforesaid information, and the arduous routes which learners
already have to endure to Grootkraal school, the additional distance that a
“relocation” 17 km further would entail presents serious challenges.

Many of the roads which the children have to travel are uniit, isolated and
difficult to navigats. Presumably, in the extreme winter / summer
conditions the difficulties are exacerbaled. As a ‘relocation” may require
learners to adjust their travelfwalking times, it may pose an increased risk
fo their safety when travelling to and from bus pick up points.

Also, the likely additional distances would impact on parents’ ability to
atiend SGB or parent mestings. This is likely to impact on the school's
and learners’ ability to continue thriving.
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The additional travel time to the Voorbedag premises will impact on the
time which the children of Grootkraal would have to leave home fto reach
their bus pick-up points in the morning and when they would finally retumn
home in the evening. Without a detailed proposed fransport/travel plan,
these issues cannot be considered.

The children would inevitably have fo leave home earlier and arrive back
considerably later. This would diminish the amount of time children can
enjoy with their families and aftending to household/other chores. It would
also negatively impact on their ability to get through their homework. This
in tum may result in an increase in drop-out levels and undermines their
ability to receive a basic education.’



