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INTRODUCTION
1.

On 9 January 20171 the Department of Justice and Constitutional Development
released a draft Code of Good Administrative Conduct (“the draft Code”) and invited
interested parties to submit written comment (“the invitation”).

2.

The draft Code is published in terms of section 10(5A) of the Promotion of
Administrative Justice Act 3 of 2000 (“PAJA”). It is intended to be a practical guideline
for administrators in order to promote efficient administration and achieve the
objectives of PAJA.

3.

The Equal Education Law Centre (“EELC”) is a registered law clinic that specialises in
education law. The EELC offers free legal advice and representation to individuals and
communities on the right to education in South Africa.

4.

The Centre for Child Law (“CCL”) is a registered law clinic using legal research,
advocacy and litigation to promote and further the best interests of children in South
Africa.

5.

In furtherance of their respective objectives, the EELC and CCL regularly assist clients,
including children, in engagements with organs of state at all levels of government in
South Africa.

6.

In response to the invitation, the EELC and CCL make these submissions from the
perspective of their child clients. Whilst EELC and CCL welcome efforts to finalise the
draft Code, we are concerned by the silence of the current draft on administrative
decisions impacting on children.

7.

In this submission, we highlight key principles that must be taken into account in
administrative decision-making in order to be sensitive to the needs of children.

8.

Furthermore, we offer practical recommendations in how these principles should guide
administrators’ decisions.
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ADMINISTRATIVE DECISION-MAKING AFFECTING CHILDREN
Legal principles in South African law
5.

Section 28(2) of the Constitution2 states that the best interests of the child are
paramount in all matters concerning them. This is a fundamental constitutional
principle which should guide all law and decision-making concerning children.

6.

The Constitutional Court has thus held that law enforcement must always be childsensitive and that courts and administrative authorities are constitutionally bound to
consider the effects of their decisions on children’s lives.3

7.

The Children’s Act 38 of 2005 (“the Children’s Act”) aims to give effect to the rights
of children as protected by the Constitution. Chapter 2 of the Children’s Act sets out
general principles that should “guide all proceedings, actions and decisions by any
organ of state in any matter concerning a child or children in general.”4

8.

It is therefore essential to ensure that decisions of organs of state take into account
the general principles set out in Chapter 2 of the Children’s Act. It bears emphasis that
the guiding principles must be considered holistically, and we therefore recommend
that the Chapter be included as an additional annexure to the draft Code. Nevertheless,
for the purposes of these submissions we highlight the following—

8.1

All proceedings, actions or decisions concerning a child must respect, protect,
promote and fulfil the child’s rights set out in the Bill of Rights and the best
interests of the child.5

8.2

A child must, having regard to his/her age, maturity and stage of development,
be informed of any action or decision which significantly affects the child.6
Where appropriate, a person who has parental rights and responsibilities in
respect of a child must be informed of actions or decisions which significantly
affects that child.7

Constitution of the Republic of South Africa, 1996 (“the Constitution”)
M v S and Centre for Child Law [2007] [ZACC 18] at para 15.
4 Section 6(1)(a) of the Children’s Act.
5 Section 6(2)(a) of the Children’s Act.
6 Section 6(5) of the Children’s Act.
7 Section 6(5) of the Children’s Act.
2

3

5

8.3

In all matters concerning the care, protection and well-being of a child, the
standard that the child’s best interests are of paramount importance must be
applied.8 The factors that must be taken into consideration when applying the
best interests of the child standard are detailed in section 7 of the Children’s
Act.

8.4

Children have a right to participate in any matter concerning them. The age,
maturity and stage of development are factors that determine the
appropriateness of the manner of participation. The views expressed by the
child must be given due consideration.9

Legal principles in international law
9.

The principles contained within the Children’s Act are bolstered by international law,10
which affirms the right of children to participate11 and have their best interests
considered in all matters concerning them.12

10.

International best practice guidelines highlight the need to take into account certain
general principles in order to protect and advance administrative justice for children.13
In particular, emphasis is placed on: (i) ensuring integration or mainstreaming of
children’s issues in all rules of law efforts; and (ii) ensuring effective and meaningful
child participation.

8 Section

9 of the Children’s Act. See also the decision in Centre for Child Law v The Governing Body
of Hoerskool Fochville 2016 (2) SA 121 (SCA).
9 Section 10 of the Children’s Act.
10 This includes Declaration of the Rights of the Child 1959; Convention on the Rights of the Child
1989 (“CRC”); African Charter on the Rights and Welfare of the Child 1990 (“ACRWC”).
11 See for example Article 12 of the CRC and Article 4 of the ACRWC.
12 See for example Article 3 of the CRC and Article 4 of the ACRWC.
13 United Nations Guidance Note of the Secretary ‐ General: UN Approach to Justice for Children
(September 2008) accessible at
https://www.unicef.org/protection/RoL_Guidance_Note_UN_Approach_Justice_for_Children_FINAL.p
df. ”UN Guidance Note”)
See also: United Nations Human Rights Office of the High Commissioner (OHCHR) Training Manual,
Chapter 10: The Rights of the Child in the Administration of Justice accessible at
http://www.ohchr.org/Documents/Publications/training9chapter10en.pdf.
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10.1. Mainstreaming of children’s issues – This involves the systematic integration of
children’s issues into all aspects of law, policy and decision-making, including
planning processes, strategies and plans of action.14
10.2. Participation of children – This requires protection of the ability of children to
freely express their views and to be heard. In order to meaningfully participate,
children require, amongst others, adequate information about decisions, the
consequences of those decisions, and must be engaged in a child-friendly
manner.15

10.3. As has been recognised in the case of Centre for Child Law v The Governing
Body of Hoerskool Fochville 2016 (2) SA 121 (SCA), South Africa is obliged to
ensure

children’s

meaningful

participation

in

judicial

administrative

proceedings. This is provided for in Article 12 of the UN Convention on the
Rights of the Child, and in Article 4(2) of the African Charter on the Rights and
Welfare of the Child, which is stated in even stronger terms:
‘In all judicial or administrative proceedings affecting a child who is
capable of communicating his or her own views, an opportunity shall be
provided for the views of the child to be heard either directly or through
an impartial representative as a party to the proceedings and those
views shall be taken into consideration by the relevant authority in
accordance with the provisions of appropriate law’.

10.4

In J v National Director of Public Prosecutions 2014 (2) SACR 1 (CC), the
Constitutional Court also stressed that children have the right to participate at
all stages of the proceedings, and made reference to the UNCRC Committee’s
General Comment no 12 (2009) on ‘The right of the child to be heard’.

11.

Having set out the relevant national and international legal framework relevant to
administrative decisions affecting children, we now turn to specific recommendations
on the draft Code.

14
15

UN Guidance Note at para 9.
UN Guidance Note at para 3.
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RECOMMENDATIONS
General recommendations
12.

In light of the principles set out above, we make the following general
recommendations—

12.1. Child-centred considerations should be mainstreamed throughout the draft
Code. In this regard, we provide specific insertions and recommendations
below.
12.2. The guiding principles set out in Chapter 6 of the Children’s Act should be
annexed to the draft Code for administrators’ ease of reference.

12.3. In addition to the above, a separate chapter in the draft Code should be
considered which specifically deals with administrative decision-making in the
context of children. This would allow decision-makers a comprehensive
reference point for child-centred decision-making, and will also sensitise
administrators to the special interests of children. We would be pleased to
provide assistance in the drafting of such a chapter.
Chapter-specific recommendations
Chapter 1 – General information about good administrative conduct
13.

Chapter 1 fails to refer to the Children’s Act as an important component of the
legislative framework shaping the requirements of good administrative conduct.

14.

It is suggested that Chapter 1 be amended to include an additional paragraph, with
suggested wording as follows:
“The Children’s Act


Chapter 2 of the Children’s Act sets out general principles
that should guide all proceedings, actions and decisions by
any organ of state in any matter concerning a child or
children in general.
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All decisions affecting children must respect, protect,
promote and fulfil the child’s rights and be in the best
interests of the child.



A child must be informed of any action or decision which
significantly affects the child. Where appropriate, a person
who has parental rights and responsibilities in respect of a
child must be informed of actions or decisions which
significantly affects that child.



Administrators should be aware that the best interests of
the child are always paramount and this principle must be
applied in all matters concerning the child. Thus, children’s
issues should be systematically integrated into law, policy
and decision-making, including into planning processes,
strategies, and policies.



Children have a right to participate in all matters concerning
them. The appropriateness of this participation will be
determined having regard to the child’s age, maturity and
stage of development. The views expressed by the child
must be given due consideration.



In order for children to exercise this right to participate in
decisions that affect them, children need sufficient
information about decisions, the consequences of those
decisions, and must be engaged in a child-friendly
manner.”

Chapter 4 – Fair Procedures
15.

Chapter 4 of the draft Code is silent on fair procedures that are child-sensitive and
appropriate for children. Accordingly, we recommend the following:

15.1. Clause 4.2. Consultation: Insert the following language that includes child
participation in decisions that affect them:
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“Children, in particular, need to be consulted on decisions that affect
them due to their vulnerable and marginalised position. Thus, when a
decision affects children, their views should be sought.”

15.2. Clause 4.10: Inserting the following language to remind administrators of the
need to consider whether children will be affected by the decision:
“An administrator must consider whether a decision will affect the
rights of a child or children. If children will be affected, an appropriate
consultation procedure should be used, which is child-friendly and
accommodates the needs of the specific children involved, according
to their age, maturity and stage of development.”

Chapter 5 – Consultation procedures where an individual is affected

16.

The draft Code does not offer any guidance to administrators on consultation
procedures that involve children. We thus make the following recommendation:
16.1. Clause 5.2: Under “Note that:” insert:
“Additionally, it should be noted that notification and consultation
procedures involving children should be adapted to ensure that they
are child-friendly and suited to the particular children who are affected
by the decision.”

Chapter 6 – Consultation procedures where the public is affected

17.

The draft Code does not reference the need to bear the special needs and interests
of children in mind when undertaking a public consultation procedure. Accordingly,
we make the following recommendations—
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17.1. Clause 6.2: Amend the following sentence to include the bolded wording as
follows: “It is essential to consult the Regulations that are contained in Annexure
C to this Code as well as Chapter 2 of the Children’s Act.”

17.2. Clause 6.7: Insert the bolded wording as follows:
“A public inquiry will be the most appropriate whereMany of the people concerned are unlikely or unable to submit written
comments such as children.”
17.3. Clause 6.12: Add bullet point “the administrator must take special steps to
obtain the views of children where they are affected”.
17.4. Clause 6.13: Add bullet point “consultation with child rights organisations to
ascertain an appropriate procedure to enable children to express their views”.

17.5. Clause 6.24: Insert the bolded text as follows:
“- The holding of public group meetings, taking the particular needs
of children into account, where the proposed administrative action
and the possible consequences are explained, questions answered,
views from the audience are minuted.
…
“- A survey of public opinion in the community, including of children,
on the proposed administrative action;”
17.6. Clause 6.29: Insert bullet point
“Additional steps may be needed where children are affected by a
decision. The age, maturity and stage of development of the children
concerned should be taken into account when developing strategies
to facilitate children’s participation and ensure that children are
appropriately informed.”
Chapter 9 – Informing people of the decision
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18.

In order to emphasise the special need to inform children of decisions affecting them,
we recommend the following insertion at paragraph 9.1:
“A child must be informed of any action or decision which significantly
affects the child. Where appropriate, a person who has parental
rights and responsibilities in respect of a child must be informed of
actions or decisions which significantly affects that child.”

Chapter 10 – Giving reasons for decisions
19.

The draft Code does not specifically reference the circumstances of children which
may be a factor to consider when providing reasons. We recommend the following—
19.1. Clause 10.2: Insert the bolded text as follows: “They can give reasons at the
same time as they inform the person of their decision. Administrators are
encouraged to do so, particularly with decisions affecting children, as this
will enhance efficiency and can help to prevent potential disputes from arising.”
19.2. Clause 10.7: Insert the bolded text as follows: “If an administrator receives an
oral request for reasons from a person who cannot write or otherwise needs
assistance, such as children, the administrator or a person…”.
19.3. Clause 10.12: Insert bolded text as follows: “The reasons should be written in
a way that the requester will understand. This is particularly the case for
children requesting reasons.
19.4. Clause 10.14 – Insert, the following bullet point under “Note that”:
“It is advisable that decisions involving children trigger automatic furnishing of
reasons.”

CONCLUSION
20.

There are many situations in which decisions about children are made through
administrative processes. Examples include a wide range of decisions related to
access to education and rights within education, including admission, exclusion,
suspension, disciplinary proceedings and expulsion, to name but a few.
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21.

Another area affecting children is in the field of care and protection where decisions
about children who are in alternative care have major decisions about their lives made
through administrative processes. Examples include removal of children, discharge
from the care system, leave of absence to visit families, transfers from one form of care
to another and extensions to remain in the system beyond 18 years. Foster care and
adoption are also areas where administrative processes play a role.

22.

Other examples of administrative processes that affect children are access to social
assistance (particularly for children with disabilities), applications for birth certificates,
and decisions for migrant children about their asylum claims or applications for
permanent residence.

23.

In fact, far reaching decisions are made about children through administrative
processes in as many, if not more, cases than adults. Due to their immaturity and
vulnerability, the Code of Good Administrative Conduct should place extra emphasis
on their participation and rights protection.

