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INTRODUCTION

On 2 December 2011 the Applicants launched an urgent application for the
eviction of the Second and Third Respondents from the property known as
Grootkraal. The Third Respondent is a school currently operating on Grootkraal
as Grootkraal UCC Primary School (hereafter “Grootkraal’). The First
Respondent indicated that it would abide by the decision of the court in respect
of the eviction whilst the Second and Third Respondents opposed the
application. The facts of the matter are set out more fully in the affidavits of the

parties.

On 30 March 2012 the Centre for Child Law (the “CCL”) received a cali from
Judge Baartman who presided over the hearing of the main matter. Judge
Baartman indicated that she was concerned about the legal interests of the
children and requested that the CCL represent the children who are currently

attending school at Grootkraal.

Judge Baartman indicated that the purpose of the appointment was to safeguard
the children’s interests and to provide the court with information relating to the
circumstances of the children, including what impact the eviction of Grootkraal
would have on the children. These concerns specifically related to matters that

were placed in dispute by the parties.

On 20 September 2012 the CCL was joined as a party to the proceedings.

On the same day, the Fourth to Seventh Respondents were joined as parties for

their interests in the property currently occupied by Grootkraal. The Fourth to
3




Seventh Respondents claim that the Fourth Respondent is the de facto holder
of rights in the property and the buildings on the property and exercises
occupational rights in the property. They further claim that they have exercised

occupational rights undisturbed for over 130 years.

The Equal Education was later admitted as amicus curiae on

The CCL undertook investigations into the real life situation of the children that
attend Grootkraal and filed affidavits in 2013 and in 2016 that provide insight into
what the daily lives of the children entail, particularly in relation to their access

to education.

These heads of argument focus on the importance of the obligation to protect
the rights of children that attend Grootkraal as well as the impact that the eviction
of Grootkraal would have on the children. The determination of what is or would
be the best way to protect the rights of the children remains a continued exercise
as their circumstances may be changing all the time and therefore, whatever the
outcome of this application there would still be a need to consider the impact

thereof on the children.

The structure of these heads of argument is as follows:

9.1 Firstly, we set out a brief overview of the right of children to be heard and

participate;




9.2

9.3

9.4

9.5

9.6

10.

1.

12.

Secondly, we set out the right of children to have their best interests be of
paramount consideration in any matter that affects them;

Thirdly, we discuss the nature and importance of the right to education;
Fourthly, we discuss the obligations of the Applicants in so far as the right to
education has horizontal application and the obligations this places on them;
Fifthly, we discussed the obligations of the First Respondent in relation fo
their role in providing and protecting the right to education; and

Lastly, we conclude with submissions on what would be the best way to

protect the right to education of the children that attend Grootkraal.

THE RIGHT OF CHILDREN TO BE HEARD

The role of the CCL in this matter is to assist the Honourable Court to understand
the impact that the eviction of Grootkraal would have on current learners and,

potentially, future learners who are from the area close to Grootkraal.

The right of children to be heard and to participate in matters that affect them is
recognised by our Constitution and international law that South Africa has
ratified. It is essential to set these provisions out at the outset as they remind us
that these rights are not a luxury, but substantive rights that parties to matters

that pertain to or affect children must respect.

Section 28(1)(h) of the Constitution provides that:




“Every child has the right to have a legal practitioner assigned fo the child
by the State and at State expense, in civil proceedings affecting the child,

if substantial justice would otherwise result”

13.  Section 10 of the Children’s Act provides that :

“Every child that is of such an age, maturity and stage of development
as to be able to participate in any matter concerning that child has a right
to participate in an appropriate way and views expressed by the child

must be given due consideration.”

14. Article 12 of the United Nations Convention on the Rights of the Child states

that:

“(1) State Parties shall assure to the child who is capable of forming his
or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in

accordance with the age and maturity of the child,

(2) For this purpose, the child shall be in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of

national faw.”




15. The African Charter on the Rights and Welfare of the Child also provides for the

right to participate and article 4(2) states that:

“In all judicial or administrative proceedings affecting a child who is
capable of communicating his/her own views, an opportunity shall be
provided for the views of the child to be heard either directly or through
an impartial representative as a party to the proceedings and those
views shall be taken into consideration by the relevant authority in

accordance with the provisions of appropriate law.”

16. Our Constitutional Court has, in matters that affect children within Grootkraal
environment, emphasised the importance of the right of children to express their

views and participate in matters that concern them:

16.1 In Christian Education South Africa v Minister of Education’, the

court stated that:

“There is one further observation made.....It was accepted in the High
Court that it was not necessary to appoint a curator because the State
would represent the interests of the child. This was unfortunate. The
children concerned were from a highly conscientised community and
many would have been in their late teens and capable of articulate
expression. Although both the State and parents were in a position to

speak on their behalf, neither was able to speak in their name. A curator

12000 (4) SA 757 (CC) 787.




could have made sensitive enquiries so as to enable their voice or voices

to be heard. Their actual experiences and opinions would not necessarily

have been decisive, but they would have enriched the dialogue, and the

factual and experimental foundations for the balancing exercise in this

difficuit matter would have been mare secure.” (our emphasis)

16.2  In the Minister for Education v Pillay? the court stated that:

“L egal matfers involving children often exclude the chifdren and the
matter is left to adults to argue and decide on their behalf....The need
for the child’s voice to beard is perhaps even more acute when it
concerns children of Sunali’s age who should increasingly taking

responsibility for their own actions and beliefs.”

17. Children’s right to have separate legal representation during legal proceedings
is clearly included in the ambit of article 12(2) of the UNCRC and article 4(2) of
the ACRWC. Both the UNCRC and the ACRWC specifically envisions that the

child may participate ‘through a representative’.

18. The ACRWC goes a step further than the UNCRC in stating that the child may
participate as a ‘party to the proceedings’. Article 4(2) of the ACRWTC specifically
provides that the child may participate through an “impartial representalive as a
party to the proceedings”, which would place the child’s representative on an

even footing with the other parties. .

22008(1) SA 474 (CC) 494E-G.




19.

20.

21.

Prof Boezaart summarises the developments in relation to the representation of

children and their interests:

“There have been significant developments in case law and legislation
to promote children’s right to participate and in particular the child’s right
fo have a separate legal representative assigned fo him or her.

Significantly, the Constitutional Court endorses an approach o litigation

which respects the views, wishes and opinions of children in all matters

where they are concerned. Furthermore, the international law and the

Children’s Act mandate the participation of children in all matters where

their lives and well-being are concerned. There is therefore now a

normative framework in South African Law which calls on courts and
practitioners to respect the child’s right to participate when decisions are

being made that affect them.” (our emphasis)

The provisions provide for and recognise the participation right of learners
(children) in matters that concern them directly. This is particularly so when you
are constitutionally obliged to, in terms of section 28(2) of the Constitution,

make a decision based on the circumstances of each individual child.

To take a decision that affects a learner, without an opportunity for engagement,
as was the case in this matter, is to disregard the child’s right to participate. On
the facts before this court the Applicants and the First Respondent have failed

to uphold this right of the learners at Grootkraal in that:

3 Boezaart TChild Law in South Africa (2009) p 110.




21.1 the Applicants’ affidavit for the eviction order does not provide facts
about how their actions would affect children who a learners at
Grootkraal. What the Applicants provide is assumed facts about the
number of learners who reside or do not reside near Grootkraal and how

they would not be negatively affected by the eviction.

21.2 The First Respondent on the other hand decided to close Grootkraal
without any proper process, as provided for in section 33 the South
African Schools Act 84 of 1996 (hereafter the “SASA”). Therefore
deprived the Grootkraal community, including the children of meaningful
engagement that would have allowed the leaners to be heard and more
importantly, the process would have allowed the First Respondent to
better understand the hardships the learners would face if Grootkraal

was evicted and moved to alternative premises.

22. Closely linked to the rights of children to be heard and to participate in matters
that affect them is the right to consider what would be in their best interests. Itis
essential to hear children’s views on matters that affect them as this vital in the
process of determining what would be in their best interests. As discussed
hereunder, the right of children to have their best interests be of paramount
importance requires a consideration of the circumstance of children at the time
that a decision is to be made. Uninformed assumptions about what the impact

of a decision would be on children will not suffice.
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23.

24.

25,

26.

27.

The respective obligations of the Applicants and the First Respondent will be

dealt with in more detail in furn.

THE BEST INTERESTS OF THE CHILDREN

Section 28(2) of the Constitution states the following:
“A child’s best interests are of paramount importance in every matter

concerning the child”. 4

The wording of this section is powerful, and it has been described by this Court

as “an expansive guarantee”.®

Section 28 (2) intends to expand the meaning and application of the best
interests to all aspects of the law that affect children and it is a right in itself 8
The “best interests of the child” in section 28(2) is not limited to the children’s

rights listed in section 28(1) of the Constitution.

This has also been given recognition by the Constitutional Court in Minister of
Welfare and Population Development v Fitzpatrick and Others,” where

Goldstone J said the following:

4 Article 4(1) of the Charter and article 3 of the Convention also provide for the best interests principle,
however the provision of the Constitution is stronger as it refers to "paramountcy” while the Charter and
the Convention refer to the “primacy” of the best interests of the child.

5 Sonderup v Tondelli 2001 (1) SA 2001 {(CC); 2001 (2) BCLR 152 (CC) at para [29].

6 Skelton A “Constitutional Protection of Children’s Rights” in Child Law in South Africa Boezaart T(ed)
(2009) 265 at p 280.

72000 (3) SA 422 (CC); 2000 (3) BCLR 713 (CC).
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“The plain meaning of the words clearly indicates that the reach of
section 28(2) cannot be limited to the rights enumerated in section 28(1)
and section 28(2) must be interpreted fo extend beyond those

provisions. It creates a right that is independent of those specified in

section 28(1).” (our emphasis)

28. In S v M8 the Constitutional Court stated that best interests principle requires
that all organs of state, the legislature and judiciary must at all times promote

and protect the best interests of the child and with due respect for children’s

rights.®

29. Sachs J held as follows for the Courtin S v M:

“A fruly child centred approach requires a close and individualised

examination of the precise reallife situation of the particular child

involved. To apply a pre-determined formula for the sake of certainty,
irrespective of the circumstances would in fact be contrary fo the best

interests of the child involved.”9 (our emphasis)

30. Furthermore, Sachs J stated that:

“Every child has his or her own dignity. If a child is to be constitutionally
imagined as an individual with a distinctive personality, and not merely a

as a miniature adult waiting to reach full size, he or she cannot be treated

8 S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC).
9 Para [15].
108 v M Para [24].
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as a mere extension of his or her parents, umbilically destined to sink or

swim with them.”!?

31.  Similarly, in AD and another v DW and others 2008 (3) SA 184 (CC), the
Constitutional Court held that:

| “Child law is an area that abhors maximalist legal propositions that

preclude or diminish the possibifities of looking at and evaluating the

specific circumstances of the case.”?

32 In the Centre for Child Law v Minister of Justice case the Constitutional
Court emphasised that the constitutional injunction in section 28(2) meant that
the child’'s best interests are “more important than anything else”, but not that

everything else is unimportant.”™ It added:

“It is evident that this provision draws upon and reflects the
Convention on the Rights of the Child. Amongst other things s 28
protects children against the undue exercise of authority. The rights
the provision secures are not interpretive guides. They are not merely
advisory. Nor are they exhortatory. They constitute a real restraint on

Parliament. And they are an enforceable precept determining how

officials and judicial officers should treat children.” ' (our emphasis)

1 Para [18],
12 Para {55}
13 Centre for Child Law v Minister of Justice and Constitutional Development and Others 2009 (8) SA
632 (CC) at para [29].
4 At para [25].
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33.  The courts and state organs have a constitutional duty to respect and protect
section 28 and other rights of children: the “avoid or minimise” injunction means
that the state bears a positive obligation to support parents in their fulfilment of
these rights. In addition, the courts and state organs bear a constitutional

obligation to respect and protect these rights.’®

34.  The role of the law and the State in respecting the rights protected under section

28 has been described by this Court as follows-

“No constitutional injunction can in and of itself isolate children from the

shocks and perils of harsh family and neighbourhood environmehts.

What the law can do is create conditions to protect children from abuse

and maximize opportunities for them to lead productive and happy lives.

Thus, even if the State cannot itself repair disrupted family life, it can

create positive conditions for repair to take pface, and diligently seek

wherever possible to avoid conduct of its agencies which may have the

effect of placing children in peril."'® {our emphasis)

35.  In Teddy Bear Clinic for Abused Children and Another v Minister of Justice
and Constitutional Development and Another'’, the Constitutional Court

added that:

“Children are precious members of our society and any faw that

affects them must have due regard to their vulnerability and their need

15 Saction 7(2) of the Constitution
85 v M, supra, {20]
172014 (2) SA 168 (CC)).
14




36.

37.

38.

for guidance. We have a duty to ensure that they receive the support
and assistance that is necessary for their positive growth and

development. Indeed, this Court has recognised that children merit

special protection through legislation that quards and enforces their

rights and liberties.” (ouremphasis)

In Centre for Child Law v The Governing Body of Hoérskool Fochville'?
the Supreme Court of Appeal summed up the importance of section 28(2) as

follows:

“Section 28(2) must be interpreted so as to promote the foundational

values of human dignity, equality and freedom. The reach of section

28(2) extends beyond those rights enumerated in s 28{1): it creates a

right that is independent of the other rights speciffed in section 28(1).

Section 28(2), read with section 28(1), establishes a set of rights that

courts are obliged to enforce.”® (our emphasis)

There is thus a clear obligation on courts and organs of state under section 28 to
exercise their powers in a manner that seeks to avoid, where possible, putting
children at increased risk. Where such avoidance is not possible, they are

enjoined to minimise the negative impact as far as possible.

The dictum cited above also underlines an important issue regarding the

relationship between the constitutional obligation in section 28(2) and other

18 2016 (2) SA 121 (SCA)

19 Para [25].
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constitutional rights and imperatives that may conflict with the best interests of

the child.

39. Section 28(2) enjoins that the best interests of the child are of “paramount
importance”. This does not mean, however, that they will always trump
competing constitutional rights or imperatives. The Constitutional Court has held

in this regard that although the word ‘paramount’ in section 28(2) is emphatic -

“This cannot mean that the direct or indirect impact of a measure or
action on children must in all cases oust or override other considerations.
If the paramountcy principle is spread too thin it risks being transformed
from an effective instrument of child protection into an empty rhetorical
phrase of weak application, thereby defeating rather than promoting the
objective of s28(2). The problem, then is how to apply the paramountcy
principle in a meaningful way without unduly obliterating other valuable

constitutionally protected rights.”?°

40. This is an important issue in the present case, where the interesis of the
applicants’ children in retaining their present access to education, a right deemed
of outmost importance in our Constitutional democracy, compete with the

property rights of the Applicants.

20 S v M, ibid, [25]
16




41.

42.

43.

401  To ensure that the court is in a position adequately to balance the varied
interests involved, it must, in addition-establish whether there will be an

impact on the child or children affected;

40.2 Give focused and informed attention to the interests of the children; and

40.3  Consider independently the children’s best interests.?!

It is clear from these principles and guidelines that the best interests of the

affected children cannot be determined in the abstract.

Although section 28(2) does not trump other constitutional rights courts must give
appropriate weight to the best interests of the children in every case as there
may be instances where the best interests of children, read with other

Constitutional rights, will outweigh the rights of the other parties.

Essentially, this case involves the need to weigh up what is in the best interests
of the children within the context of their right to education, which is placed at risk
by the potential eviction of their school on the one hand; and on the other hand
the property interests of the Applicants. It is our submission that a full
understanding of the right to education and the obligations arising therefrom is
essential in order to make an informed decision as to what outcome would best

serve the best interests of children in this matter.

21 5 v M, ibid; [32]{33]
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v

44.

45,

46.

THE NATURE OF THE RIGHT TO EDUCATION

In terms of section 29(1) of the Constitution “everyone has a right to basic

education”.

Education has been described as an “empowerment right’, in that it facilitates
the enjoyment of other constitutional rights.?> This aspect of the right was
recognised by the SCA in Minister of Home Affairs and others v Watchenuka and
another,?® where the court emphasised the importance of the right to a basic

education for human dignity and for “human fulfilment at a critical period”,

The same approach is taken by the UN Committee on Economic, Social and

Cultural Rights, which explained the position as follows:

“Education is both a human right in itself and an indispensable means
of realizing other human rights. As an empowerment right, education
is the primary vehicle by which economically and socially marginalized
adults and children can lift themselves out of poverty and obtain the

means to participate fully in their communities. Education has a vital

role in empowering women, safeguarding children from exploifative

and harzardous labour and sexual exploitation, promoting human

rights and democracy, protecting the environment, and controlling

population growth. Increasingly, education is recognised as one of

the best financial investments States can make. But the importance

of education is not just practical: a well-educated, enlightened and

22 g Woolman and B. Fleisch “The Constitution in the Classroom” (2009) Pretoria University Law Press

at pp117-118.

23 Minister of Home Affairs and others v Watchenuka and another 2004 (4) SA 326 {SCA) at para 36
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active mind able to wander freely and widely, is one of the joys and

rewards of human existence.”?? (our emphasis)

47. In Section 27 and Others v Minister of Education and Another? Kolllapen J

remarked as foliows:

“In the South African context the comment by the UN Committee on
Economic, Social and Cultural Rights is apposite, if regard be had fo the
history of an unequal and inappropriate educational system, foisted on
millions of South Africans for so long, and the stark disparities that
existed and continue to exist in so many areas and sectors of our society.

Education takes on even a greater significance. [t becomes at the makro

level an indispensable fool in the transformational imperatives that the

Constitution contemplates and at the micro level it is almost a sine qua

non to self-determination of each person and his or her ability to live a

life of dignity and participate fully in the affairs of sogciety.”*%(our

emphasis)

48.  According to Beiter?” within the international law sphere the right to education

serves as an empowerment right in the following four ways:

24 nited Nations Committee on Economic, Social and Cultural Rights General Comment No 13, parat.
252013 (2) SA 40 (GNP).

26 Para [5].

27 \Woolman S and Bishop M “Education” in Constitutional Law of South Africa Woolman {et al) Volume
4, Chapter 57 p 57-21.
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48.

48.1

48.2

48.3

48.4

It possess the potential to liberate people from oppression- an educated
populate is, allegedly, more willing to oppose poilitical domination than

an educated citizenry;

Education permits people to participate in political life- meaningful
political participation requires both an understanding of the structures of
a given polity and the capacity to exploit what one knows about the world

in order to effect political change;

Education is deemed essential for 'socio-economic development’-only
educated individuals possess the ability to secure both basic necessities

for survival and the other material goods required for flourishing; and

Education enhances a person’s ability to participate in life of a given
linguistic, cultural or religious community- and the ability, in turn, enables

the community to maintain its preferred way of being in the world.

The UN Committee on Economic, Social and Cultural Rights provides for the

“Four A's” standard to measure a state’s compliance with the obligation to

provide basic education. These are (a) availability; (b) accessibility; (c)

adaptability and (d) acceptability.?

28 General Comment 13 “The Right to Education {art 13)” UNDoc E/C12/1899/10.
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50. The concept of “Accessibility” of education which can be summed up as follows:

“It requires that once Grootkraals have been built and stocked with
teachers and textbooks, learners are able to make use of them.

Accessibility takes account of three discrete factors: Non-disctimination,

financial accessibility; physical accessibifity, Accessibility engages both

the negative dimensions and positive dimensions of the right to

education. Accessibility requires: (1) that people are not furned away;

(2) that appropriate steps are taken to make access easier for persons

from groups that were either consigned to inferior institutions or excluded

from certain educational institutions aftogether.?®(our emphasis)

51. In Governing Body of Juma Musjid Primary School and Others v Ahmed

Asruff Essay N.O and Others® Nkabinde J stated that:

“ Indeed, basic education is an important socio-economic right directed,
among other things, at promoting and developing a child’s personality,
talents and physical abilities to his or her fullest potential. Basic education
also provides a foundation for a child’s lifetime leaming and work

opportunities._To this end, access to school- an important component of

the right to a basic education guaranteed to everyone by secfion 29(1 )(a)

29 \Woolman S and Bishop M “Education” in Constitutional Law of South Africa Woolman (et al) Volume
4, Chapter 57 p 57-21.
30 2011 (8) BCLR 781 (CC).
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of the Constitution- is a necessary condition to the achievement of this

right.”? (our emphasis)

52. The importance of the right to education is undoubtedly ciear from the approach
that our courts have taken by placing a high premium on education as an

empowerment right and a gateway to other constitutional rights.

53. Access to education is not merely about being able to attend school. The
obligation to make education accessible requires that the State must make such

access physically and financially accessible to learners.

54. The State, in this case the First Respondent, has a positive duty to make access
to education easier for communities such as the one that the children in this
matter come from. More importantly, the First Respondent has an obligation to
not, through its actions, make access to education more burdensome for these

learners.

55.  We have put before this Honourable Court, the details of the hardships faced by

the majority of the learners of Grootkraal in so far as the following is concerned:

551 the financial hardships of their parents is concerned,

552 the current daily struggles of the learners to access Grootkraal; and

3 Para [43].
22




56.

57.

58.

55.3 the potential impact that the closure of Grootkraal would have on the

daily lives of the learners.

The First Respondent simply dismisses these as inconveniences that are not of
substantive value and takes the view that providing learner transport to the
intended new school would resolve the concerns of the learners and their

parents.

We submit that the First Respondent is remiss of its duties to not only avoid a
regression on the right of the children to access education, but aiso to ensure
that such access is not so burdensome that it may even amount to the deprivation

of the right to education.

THE HORIZONTAL APPLICATION OF THE RIGHT TO EDUCATION

The Constitution makes expressly clear that the rights contained in the Bill of
Rights can, depending on the nature of the right and the duties imposed by it, be
applied “horizontally” to bind private parties. This flows from section 8(2) of the

Constitution which provides:

“A provision of the Bill of Rights binds a natural or juristic person ff,
and to the extent that, it is applicable, taking not account the nature of

the right and the nature of any duty imposed by the right.”
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59. The Constitutional Court applied section 8(2} to hold that the right to freedom
of expression in section 16 had horizontal application in the matter of Khumalo

v Holomisa.®? There this Court held as follows:

“Given the intensily of the constitutional right in question, coupled with
the potential invasion of that right which could be occasioned by
persons other than the State or organs of State, it is clear that the right
to freedom of expression is of direct horizontal application in this case

as contemplated by section 8(2) of the Constitution.”?

60. Khumalo suggests that there are two key considerations in applying section
8(2) of the Constitution — the intensity of the right and the potential invasion of

that right which could be occasioned by non-state parties.

61.  Section 29(1)(a) of the Constitution provides that “everyone has the right to a

basic education’.

62. It is accepted that difficult questions will arise in the future regarding the extent
to which positive duties flowing from this section may be binding on private
parties. However, the position is different where there is, as here, existing access
to a basic education which could be interfered with by the conduct of non-state
parties. The Khumalo approach makes clear that (at least) the negative duty not
to impair existing access to a basic education is binding on private parties such

as the Applicants.

32 Khumalo v Holomisa 2002 (5) SA 401 (CC).
% Para [33].
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83. The intensity or importance of the right to basic education is clear from the

discussion of the nature of the right within our Constitutional dispensation.

64. With regard to the question of the potential invasion of the right by non-state

parties:

64.1  One need hardly look further than the present case to understand that
the potential for such an invasion is real and that the consequences of
such invasion occasioned may be severe. Granting the eviction order
sought by the Applicants would involve a substantial interference with
the existing access to a basic education that the learners at Grootkraal

presently have.

64.2  This is not an isolated case. There are likely many other public schools
on private land where precisely the same kinds of severe invasions of

the right to a basic education could be occasioned by non-state parties.>

65. ltis therefore submitted that section 29(1)(a) imposes a negative duty on private
parties not to impair existing access to basic education. This is consistent with
this Court’s existing jurisprudence on socio economic rights, as set out in the

Grootboon3® and Jaftha3¢ decisions.

#See The Governing Body of Juma Musjid Primary School and Another v Essay N.O and Others 2011
(8) BCLR 761 (CC).

35 Government of the Republic of South Africa & Others v Groothoom & Others 2001 (1) SA 46 (CC) at
para 34

3 Jaftha v Schoeman & Others 2005 (2) SA 140 (CC) at para 34. See also Machele & Others Mailula
& Others 2010 (2) SA 257 (CC) at para 26
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66. Moreover, the Supreme Court of Appeal, relying on Jaftha, has held in the

context of the right of access to adequate housing that:

“In its negative aspect, the right operates horizontally: it obliges private
parties not to interfere unjustifiably with any person’s existing access

to adequate housing.”’

67. In the Governing Body of Juma Musjid Primary School®® matter the
Constitutional Court had to, similar to this matter, decided on whether a public
school private property should be evicted due to the failure to conclude a lease
agreement and the Trust that owned the property. Nkabinde J stated as

follows:

“Here, the High Court privileged the right to property over the learner’s
rights to a basic education. In doing so, the Court failed to accord
sufficient weight to the entrenched rights of the learners and to the

paramount importance of their best interests.™®

68. The Constitution does not mean that the Applicants or any other private party
is perpetually prevented from taking any action at all which would interfere with
existing access to basic education. Rather it is prevented from taking action

which would “unjustifiably” interfere with existing access to basic education.

37 Standard Bank of South Africa v Saunderson 2006 (2) SA 264 (SCA) at para 12
3 2011 (8) BCL.R 761 (CC).
3 para [71].
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69. What arises then is whether the attempts by the Applicants to evict Grootkraal
are “unjustifiable”. In this regard, apart from the cardinal importance of the right
to education, which is set out above, an issue that merits particular attention is

the question of the alternatives available to the Applicants.

70. The Applicants had and still has a whole series of options that it could have
adopted to protect its commercial and property interests, instead of bringing the

eviction application.

71. For example, even if a meaningful engagement process between the Applicants,
the learners and the State had failed,*® the Applicants could have approached

this Court seeking orders:

71.1 compelling the First Respondent to enter into an agreement contemplated

by section 14 of the South African Schools Act 84 of 1996;

71.2 compelling the First Respondent to make payment of moneys due in terms
of any actual or tacit agreements as existed between the Applicants and

the First Respondent;

71.3  compelling the State to make payment of such moneys as may have
been due on the basis of the State being unjustly enriched in the absence

of a contract;*! or

71.4 some combination of the above.

1 See: Abahlali baseMjondolo v Premier of KwaZulu-Natal 2010 (2) BCLR 89 (CC) at para 69.
41 Eg: Mackay v Fey NO 2006 (3) SA 182 (SCA) at para 27. See also: First National Bank of Southern
Africa Ltd v Perry 2001 (3) SA 960 (SCA)
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72. In other words, the Applicants were well able to protect its commercial and
property interests, without resorting to the drastic measure of having the entire
school evicted and consequently significantly impairing the learners’ existing

access to a basic education.

VIl THE LEGAL RESPONSIBILITIES OF THE FIRST RESPONDENT

Failure to conclude a lease agreement

73. |t is common cause that the Applicants and the First Respondent failed to

conclude a lease agreement as provided for in section 14 of the SASA.

74. It appears as though the contractual negotiations foundered substantially on
the basis that the First Respondent has a certain policy concerning what it will

and will not pay for when public schools are on private property.

75.  Our courts have made clear that, while the adoption of policy guidelines is both

lawful and sensible, this is subject to certain constraints.

75.1  The Supreme Court of Appeal has held that even where a policy is
compatible with enabling legislation, “it must not be applied rigidly and

inflexibly”.4?

75.2 The SCA has also stated that :

2 MEC for Agriculture, Conservation, Environment and Land Affairs v Sasol Oif (Pty) Lid 2006 {5} SA
483 (SCA) at para 19
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“fGJenerally, there can be no objection to an official exercising a

discretion in accordance with an existing policy if he or she is

independently satisfied that the policy is appropriate to the

circumstances of the particular case._What is required is only that he

or she does not efevate principles or policies into rules that are
considered to be binding with the result that no discretion is exercised

at all.™

75.3  This court has similarly, in the context of socio-economic rights, stressed
the need for programmes (and presumably policies) to be “sufficiently

flexible” 44

76. In the present case, the State appears to have acted with no regard for these
requirements. There appear to be a number of factors that might have justified
a departure from the State’s policy and that ought at least to have been

considered by it in this regard. For example:

76.1  that Grootkraal had been in place for a long period of time, to the benefit

of the public and the State;

76.2  the role of Grootkraal as community resource; and

76.3 that a failure to reach an agreement might lead to Grootkraal being

evicted and having to close; and

4 Kemp NO v Van Wyk 2005 (6) SA 519 (SCA) at para 1 (emphasis added)
44 Government of the Republic of South Africa & Others v Grootboom & Others 2001 (1) SA 46 (CC) at
Para [34}.
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76.4  most critically, the impact that such a closure would have on the daily

lives of the children.

77. There is no suggestion in the First Respondent’s papers that it took any of this
into account. Rather, the First Respondent appears to have allowed itself to be
blinded by its policy and applied it rigidly, in the face of facts and circumstances

that might have justified a departure therefrom. This is unlawful.#°

78. Moreover, it is inconsistent with the First Respondent's obligations under

sections 7(2) and 29(1)(a) of the Constitution.

78.1 It is important to note that the right to a basic education in section
29(1)(a) of the Constitution contains no internal modifiers or
qualifications. In this regard it is different to the rights to further education
(section 29(1)(b)); access to adequate housing (section 26); and access
to health care, food and water and social security (section 27). Professor

Liebenberg has explained that:

“The heightened protection accorded to the right to basic
education can be justified on the basis that is the foundation of all
future learning, and is crucial for the development, effective
functioning and ability of people to earn a living in contemporary

societies. Without a basic education people’s life chances are

45 See: Combrink v Minister of Correctional Services 2001 (3) SA 338 (D) at 343B — C, Morelella
Sentrum (Edms) Bpk v Die Drankraad 1987 (3) SA 405 (T}); Hoexter, Administrative Law in South Africa
(2007) at 287
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78.2

78.3

severely constrained and their ability to participate fully in the

political and economic life of a society is compromised.” #°

The State is obliged, in terms of section 7(2) of the Constitution to

“respect, protect, promote and fulfif’ this right.

The First Respondent makes no suggestion that it had insufficient
resources to pay more than the per annum rental it offered. [t appears
that the First Respondent made an offer to the Applicants in line with its
policy and, when that was not agreed, simply accepted that this meant

no section 14 agreement could or would be reached.

79.  We submit that this is not consistent with the State’s duties under sections 7(2)

and 29(1)(a) of the Constitution — whether assessed against the “reasonable

measures” standard or some other standard.

80. In Van der Burg and Another v National Director of Public Prosecutions*’

the Constitutional Court stated as follows:

“OFf course it is expected that parents must invoke the interests of their
children in proceedings like these and it is important that they do so. But
the state institutions bear a responsibility to address this issue, even
where parents have failed to raise it. The High Court is not only the
upper guardian of the children, but also obliged to uphold the rights and

values of the Constitution. In all matters concerning children, including

4 |igbenberg S, Socio-Economic Rights: adjudication under a transformative constitution (2010) at 244-

5

479012 (8) BCLR 881 (CC).
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applications for forfeiture of property which provides a home or shelter
to children, it is the duty of the court to consider the specific interests of

the children. In this, officers of the court like the NDPP are expected fo

assist the court to the best of their ability with all relevant information at

their disposal. The failure of parents to emphasise the interests of their

children. or the possible manipufation of their children’s situation to suit

the objectives of the parents, may not be held against the children.”8

{our emphasis)

81 We submit that the First Respondent has not discharged its duties to assist the
Court to make a decision that would best serve the interests of the children in
this matter. VWhat the Constitution requires is more than just setting out
alternative plans without a proper consideration of such plans would affect the

lives of children.

Requirements for a closure of a school in terms of section 33 of SASA

82  In terms of section 33 of SASA the First Respondent may, by notice in the

Provincial Gazette close a public school.

83. Section 33(2) of SASA sets out the requirements that the First Respondent

must comply with prior to such closure of a school and these are that:

48 Para [68].
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84.

85.

86.

83.1 the governing body of Grootkraal must be informed of the intention to

close and the reasons therefor;

83.2 the governing body must be granted a reasonable opportunity to make

representations in refation to such action;

83.3 a public hearing, on reasonable notice, must be conducted to enable the

community to make representations in relation to such actions; and

83.4 the representations received must be given due consideration.

The First Respondent view befare this Court is that the aforementioned process
is not necessary as its actions do not amount to a closure of Grootkraal, but

rather a “merger” or “relocation”.

We submit that on the papers before this Court, the decision taken the First
Respondent upon failure to conclude a lease agreement with the Applicants
amounts to a closure of Grootkraal. Critically, such closure has not been

undertaken in line with the requirements of section 33 of SASA.

The process provided in section 33 of SASA is not a “nice to have’, but rather
a process aimed at ensuring that the First Respondent does not act in an
arbitrary manner in relation to such an important right, but more so to ensure
that the beneficiaries and rights holders are not deprived of the opportunity to

be heard.
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87. Meaningful engagement previously featured as an element of the provisional
orders made by the Constitutional Court in the case of The Governing Body
of the Juma Musjid Primary School v Essay NO?*. These orders were made
in an attempt to achieve the resolution of a dispute concerning the closure of a
public school operating on land owned by a private trust. When the resolution
failed, the State was further ordered to engage with the parents of the affected
learners to secure alternative school placements for them. The Court's
judgment focused on the relevant constitutional obligations of the Trust and of
the Department of Education in the circumstances. Ultimately, the Court ordered
Grootkraal to vacate the Trust's premises on the basis that it was satisfied
that suitable alternative educational placements had been found for the affected
learners. Although the judgment did not focus on the reasons for meaningful
engagement, it constitutes another illustration of the potential of meaningful
engagement in implementing court orders in the context of fundamental rights

litigation.®°

88 We submit that what section 33 of SASA envisions is a process of meaningful
engagement that must be undertaken prior to a decision regarding a closure of
a school is concerned. This is an approach that would place the First
Respondent in a position to better understand the live realities of the children
who are learners at Grootkraal and avoid, as is the case in this matter,
trivialising the hardships that will be visited on the leamners due to the failures

of the First Respondent.

49 Pgra [74}-[75].
5 | jsbenberg S "Remedial Principles and Meaningful Engagement in Education Rights Disputes" PER
/PELJS 2016(19) p 21 n 18
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Exploring expropriation in terms of section 58 of SASA

89.

90.

91.

92.

The First Respondent stance before this Court is that the expropriation of the

land on which Grootkraal is situated has been considered but is not an option.

Section 58(1) of the SASA provides that the MEC may, if it is in public interest
to do so, expropriate land or a real right in or over land for any purpose relating

to school education in a province.

The process detailed in section 58 provides for a public process that would
allow for all affected parties to be heard and would, in our view lead to an
outcome that is informed by the need to balance the public interest in Grootkraal

and the rights of private land owners.

We submit that the First Respondent has not sufficiently addressed the
unsuitability or inappropriateness of expropriation in this case. The rights of the
children to education, to be heard and participate; and to have their best interest
be of paramount consideration require the First Respondent to, in the public
interest, substantively consider expropriation and not just dismiss the option as

not being viable without evidence to this effect.
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Vi

93.

94.

92.

96.

97.

CONCLUSION

This case, regrettably, demonstrates how existing access to socio-economic
rights can be impaired when the role-players involved fail to adhere to their

statutory and constitutional duties.

The basic education being enjoyed by the learners of Grootkraal has been put at

risk by a combination of:

94 .1 The Applicants failing to acknowledge or comply with its obligations in

terms of section 29(1){(a) and 28(2) of the Constitution;

94.2  The First Respondent failing to comply with its obligations in terms of the
common law and sections 7(2) and 29(1)(a) of the Constitution as well as
sections 14, 33 and 58 of SASA.

The First Respondent’s response and approach to this matter is inadequate.

There is a dearth of information in respect of the factors that informed the First

Respondent’s decision that building a new school or expropriating the property

would be too expensive.

The First Respondent’s insistence that Grootkraal is not being closed but simply
moved is without any merit. It is a legally expedient argument to circumvent the
requirements of section 33 of the South African Schools Act and avoid

meaningful engagement.

The community has invested in Grootkraal and there is a profound sense of

history, culture and community in respect of Grootkraal. The First Respondent’s
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98.

99.

100.

manner of dealing with the matter is deeply disrespectful of the children and the
community’s investment in Grootkraal. Simply naming six temporary class rooms
on a different property “Grootkraal” does not mitigate the effects of the move and

it undervalues the community investment in Grootkraal.

There is a duty on the First Respondent to engage meaningfully with all the
relevant stakeholders when a dispute arises in respect of a public school on
private property. The First Respondent should have taken the lead to engage
with the communities and role players to consider the various options available
and develop a plan accordingly. This is of course the purpose of section 33 of
the South African Schools Act. Instead, the First Respondent viewed this as a
purely contractual matter where the lease agreement was terminated and they

had no choice but to “move” Grootkraal.

In view of all the factors considered above — in particular the burden that “moving”
the Grootkraal would place on the children, the risk of decreasing the retention
of learners and the First Respondent’s inadequate plans — | submit that it is
overwhelmingly in the children’s best interests that they continue to attend school

at Grootkraal.

The Applicants have a duty not to unjustifiably interfere with the rights of the
children. We submit that the right to education of the children and their best
interests, were Grootkraal to be evicted, tips the balance in favour of the children

over the rights of the Applicants.
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101. Therefore, even in the event that Applicants are successful in establishing that
they are the rightful title holders of the property, we submit that the First
Respondent must consider all the availabie legal remedies, including

expropriation, before it considers closing Grootkraal.

102. The aforementioned processes must be in accordance with the Constitution and
the SASA in order to ensure that the rights of the children are sufficiently

protected.

MS KARABO OZAH

COUNSEL FOR THE CENTRE FOR CHILD,

PRETORIA

22 MARCH 2017
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