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NOTICE OF MOTION

KINDLY TAKE NOTICE THAT the applicant will make application to this Court on a date

to be arranged with the Registrar on a semi-urgent basis, for an Order in the following

terms.
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DECLARING THAT the right to a basic education of learners in the twelve schools below,
in the area of Nquthu in the KwaZulu-Natal Province, has been violated by the first to
fourth respondents, through their respective failures to provide governmentally assisted
transport to learners in these schools who are hindered, by distance and an inability to

afford the costs of transport to and from their schools, in getting to their schools:

(a) Langazela Senior Secondary School;
(b) Maceba Secondary School;

(¢) Mgazi Senior Secondary School;
{(d) Ubongumenzi High School,

(e) Hlinzeka Primary School;

(f) Hlubi High School;

(9) Magogo Primary School;

(h} Manzolwandle Primary School,
() Ngwane High School;

(j) Hlalele Primary School;

(k) Nkunyana Primary School; and

() Ukuphumula Secondary School.

2.1 REVIEWING AND SETTING ASIDE the decisions of the first to fourth

respondents, taken during 2015, and confirmed for the 2017 academic school year

during or about August 2016 to January 2017, to:
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(@)  refuse to provide scholar transport to the following seven schools, who
qualify for assistance with scholar transport to school, and who have
been refused upon the basis that there is no available budget:

() Hlubi High School;

(iH) Magogo Primary School;

(i)  Manzolwandle Primary School;
(iv)  Ngwane High School,

(v}  Hialele Primary School,

(vi)  Nkunyana Primary Schoo;

(vii) Ukuphumula Secondary School; and

(b)  refuse to provide scholar transport to the following five schools, upon the

basis that these schools are excluded because the learners attend such

schools out of choice and not need:

(i) Langazela Senior Secondary School;
(i) Maceba Secondary School,

(iiy  Mgazi Senior Secondary School;

(iv)  Ubongumenzi High School; and

(V) Hlinzeka Primary School.

2.2 THAT THE AFOREMENTIONED DECISIONS ARE REMITTED back o the first

to fourth respondents to be reconsidered within thirty (30) days of this Order and

5
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to explain to this Court on affidavit within the thirty (30) day period referred to in

paragraph 3 below what steps will be taken and by when these 12 schools will be

- provided with scholar transport.

DIRECTING the first to fourth respondent to report to this Court on oath, within thirty (30)

days of this Order on the following matters:

(a)

(b)

()

(d)

()

The status of the policy on scholar transport‘within the Province and if this is
not finalised by when it will be finalised;

The co-operative governance structures within the Province and within national
government, and what is done through those structures with regard to the
planning, provisioning for, implementation, monitoring and evaluation of
scholar transport in the Province;

The information collected by the first to fourth respondents to determine the
extent to which needy scholars require governmentally assisted transport to
and from school in the Provingce, including the 12 schools herein;

What alternatives options or madels have been considered for scholar transport
in the Province and whether and by when these are planned to implemented;
In so far as the first fo fourth respondents continue to claim that they are unable
to provide transport to scholars in need in the 12 schools in this application,
when such determination was first made, what plans are in place to address

such need and by when is it expected that such need might be fulfilled; and
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(f In so far as the first to fourth respondents continue to claim that they are unable
to provide further transport to other scholars in need in the Province, what plans
are in place to address such need and by when is it expected that such need

might be fulfilled.

The applicant is permitted to respond to the affidavit in paragraph 3 within thirty (30) days,
and the first to fourth respondents may reply thereto within fifteen (15) days, whereupon

the applicant is granted leave to set this application down for further adjudication and

relief to the extent necessary.

DIRECTING the first to fourth respondents, jointly and severally, to pay the applicant’s
costs, such costs to include the costs of senior and junior counsel, which are to be paid

jointly and severally with any other respondent opposing these proceedings.

Further, other or alternative relief.

TAKE NOTICE FURTHER that the applicant will rely on the affidavits of NTUTHUZO
NDZOMO, LISA NATALIE DRAGA and ASITANDILE LUYOLO MAZWEMBE in this
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application and have appointed the attorneys below through which and at the address at

which they will receive service of process in this application.

TAKE NOTICE FURTHER that if you intend opposing this application you are required

to:

(a) notify the applicant’s attorneys in writing of your intention to do so within five (5)
days of service and in such notice appoint an address in terms of which you will
accept notice and service of all documents and process in this application; and

thereafter

(b) file your answering affidavits, if any, within fifteen (15) days of having delivered

your notice of intention to oppose this apptication.

TAKE NOTICE FURTHER that if you do not file a notice of intention to oppose this

application, then the application will be set down on K8~ day of W\L} 2017, without

further notice to you.

A

Equal Education Law Centre
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Applicant's Attorney
Demichelle Petherbridge
Isivivana Centre, 3rd Floor
8 Mzala Street
Khayelitsha

Per email: demichelle@eelawcentre.org.za

C/O BOWMAN GILFILLAN
18t Floor

Compendium House

5 The Crescent

Westway Office Park

Harry Gwala Road
Westville

Durban

Tel: (031) 265 0651
Ref:Trudie Nichols

C/O A.K. ESSACK, MORGAN NAIDOO & CO
311 Pietermaritz Street

P.O. Box 1058

Pietermaritzburg

3200

Tel: 033 345 2304/5

Fax: 033 342 9247

Email: lelo@akemn.co.za

THE REGISTRAR OF THE ABOVE HONOURABLE

High Court
PIETERMARITZBURG
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THE STATE ATTORNEY, KWAZULU-NATAL
The First, Third and Sixth Respondents’ Attorneys
6t Floor, MetLife Building

391 Anton Lembede Street

Durban

4 000

THE STATE ATTORNEY, PRETORIA

The Seventh to Ninth Respondents’ Attorneys

Ground Floor, Salu Building,

Corner of Thabo Sehume (Andries) and Francis Baard (Schoeman) streets
316 Thabo Sehume Street

Pretoria

0001

THE HEAD OF DEPARTMENT
DEPARTMENT OF EDUCATION
KWAZULU-NATAL

The Second and Fifth Respondents
Room 120A, First Floor

Anton Lembede House

247 Burger Street

Pietermaritzberg

3200

THE HEAD OF DEPARTMENT
DEPARTMENT OF TRANSPORT, COMMUNITY SAFETY AND LIASON

KWAZULU-NATAL
The Fourth Respondent
172 Burger Street

Pietermaritzberg

[0
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AND TO:

AND TO:

AND TO:
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3200

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF LANGAZELA
SENIOR SECONDARY SCHOOL

The Tenth and Eleventh Respondents

5 Five Section

Nondweni A

Nqguthu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF MACEBA
SECONDARY SCHOOL

The Twelfth and Thirteenth Respondents

Ezighezeni Area

Hlathi-Ngudulwane

Nquthu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF MGAZI SENIOR
SECONDARY SCHOOL

The Fourteenth and Fifteenth Respondents

Lot 1657

Mangosuthu Drive

Nguthu

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF
UBONGUMENZI HIGH SCHOOL
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The Sixteenth and Seventeenth Respondents
Entanya Ndlovu Reserve

Good Hope

Nqutu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF HLINZEKA
PRIMARY SCHOOL

The Eighteenth and Nineteenth Respondents

Vumankala Area |

Gedlekazi

Nguthu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF HLUBI HIGH
SCHOOL

Twentieth and Twenty First Respondents

Madutadula Area

Maduladuia

Nquthu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF MAGOGO
PRIMARY SCHOOL

Twenty Second and Twenty Third Respondents

Magogo

Magogo Area

Nquthu
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3135
KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF
MANZOLWANDE PRIMARY SCHOOL

Twenty Fourth and Twenty Fifth Respondent

Mangeni Area

Ntanyeni

Nquthu Rural

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF NGWANE HIGH
SCHOOL

Twenty Sixth and Twenty Seventh Respondent

Vumankaia Area

Gedlekazi

Nguthu Rurai

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF HLALELE
PRIMARY SCHOOL

Twenty Eighth and Twenty Nineth Respondents

Mangeni Area

Nqutu Rural

3135

KwaZulu-Natal

THE SCHOOL. GOVERNING BODY AND PRINCIPAL OF NKUNYANA
PRIMARY SCHOOL
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Thirtieth and Thirty First Respondents
Hiazakazi Area

Nquthu

3135

KwaZulu-Natal

THE SCHOOL GOVERNING BODY AND PRINCIPAL OF UKUPHUMULA
SECONDARY SCHOOL

Thirty Second and Thirty Third Respondents

Mathambo Area

Bloodriver

3102

KwaZulu-Natal
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THE PRINCIPAL OF NGWANE HIGH SCHOOL

THE SCHOOL GOVERNING BODY OF HLALELE
PRIMARY SCHOOL

THE PRINCIPAL OF HLALELE PRIMARY SCHOOL

THE SCHOOL GOVERNING BODY OF NKUNYANA
PRIMARY SCHOOL
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FOUNDING AFFIDAVIT

|, the undersigned

NTUTHUZO NDZOMO

do hereby state under oath:

1. I'am the deputy general secretary of Equal Education (“EE”), an organisation
duly registered as a Public Benefit Organisation and as a Non-Profit

Organisation. EE has its head office at Isivivana Centre 2™ floor, 8 Mzala

Street Khayelitsha, 7784.

(a) I annex our Non-Profit Organisation registration certificate, marked

NS

L 7

|
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[lN N1”.

(b) I'annex also a copy of our Constitution, marked “NN2”.

I 'am duly authorised by the National Council of EE to depose to this affidavit

and to bring this application on behalf of EE. A copy of the resolution is

annexed hereto, marked “NN3”.

The facts deposed to in this affidavit are within my knowledge, except where

indicated and | believe these facts to be true and correct.

My affidavit is accompanied by an affidavit of LISA NATALIE DRAGA, an
attorney at Equal Education Law Centre ("EELC”) who are our attorneys of

record and ASITANDILE LUYOLO MAZWEMBE, EE’s national organiser.

| make submissions of law in this affidavit on the basis of advice received from

the applicant’s legal representatives.

Given that this is a lengthy affidavit and a complex matter involving various

issues, | commence first with a brief synopsis of what this application is about.

WHAT THIS APPLICATION IS ABOUT

EE acts in the interests of learners in 12 schools in the rural area of Nquthu in
the Province of KwaZulu-Natal (“Province”). The learners attending these
schools are amongst the poorest of the poor in the Province and desperately

require governmental assistance with transport to and from school.

Of these 12 schools, 5 schools have been refused any governmentally provided

NIni N/
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transport, to take learners to and from school. The remaining seven schools
qualify for scholar transport on government's own standards but the learners
there have been refused transport because the relevant provincial governments
simply claim that théy have no money. The bald claim of a lack of funds has

been on-going for many years.

Our courts have already held that the right of access to transport for scholars in
need, is a critical component of the right to basic education. The right to a
basic education is enshrined in our Bill of Rights as an immediately realisable
right. This is apart from various other linked rights which | will address in due

course.
Accordingly, the orders that the applicant seeks are to:

(a) declare that the fundamental rights of the learners in these 12 schools
have been violated, because of their poor circumstances and the lack

of governmentally assisted transport to and from schools;

(b) review and set aside provincial governmental decisions taken on or
about 2015 and confirmed in August 2016 and November 2016 to

refuse to provide scholar transpoit to these schools and learners; and
(c) the applicant seeks a supervisory order aimed:

(i) in particular at the provincial departments of education and
transport to compel them to formulate a joint plan and to report

to this Court and to the applicants, about how they will

Mg e
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12.

13.

14.

Founding Affidavii: Page |6

coordinate the provision of scholar iransport to these 12 schools

(and in the Province generally); and

(i1) to do so in co-operation with the provincial department of
finance and the listed national government departiments, each of
whom is bound by constitutional standards of co-operative
governance as set out in Chapter 3 of the Constitution, and to
report on the extent to which this co-ordinated approach will be

implemented.

Accordingly, this application is about the failure of the first to fourth respondents
to ensure that there is effective planning and provision of scholar transport for
learners in need in Nquthu in the Province of KwaZulu-Natal. The problem is
that these scholars in need do not have access to transport to get to and from

school.

As will be shown, this state of affairs impacts negatively on these scholars’
attendance and performance at school and their rights are being violated on a
daily and on-going basis. The right to a basic education remains illusory for

these scholars in these circumstances.
The rest of this affidavit proceeds as follows.

In SECTION B, | deal with the applicant’s focus standi to bring this application
and link this to the work EE has already done to secure quality educaticn in the

country.

1O
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16.

17.

18.

19.

20.
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In SECTION C, | describe the respondents fo this application and deal with the

extent to which direct relief is sought against each of them.

In SECTION D, 1 deal with the constitutional and national legislative and policy
landscape. | demonstrate that the right of access to basic education includes
the right to have governmentally provided transport to scholars in need. | deal
also with national laws and policy on this issue, each of which places duties on

the Province, which duties remain unfulfilled with respect to these 12 schools

and generally in the Province.

In SECTION E | deal with the scale of the national problem of needy scholars
who require governmentally assisted transport to and from school. |
demonstrate why nationally available statistics appear to be inaccurate
especially when one has regard to the high numbers of scholars in need of

transport to schools in the Province generally and specifically in Nquthu.

In SECTION F | provide basic information on households in Nquthu and

demonstrate that learners in this community come from poor and needy

circumstances.

In SECTION G | provide direct information on learners in these 12 schools,
given to EE by the learners themselves. | deal with information given to us in

2015 and then recently in January 2017. | demonstrate that these scholars are

the poorest of the poor in that area.

In SECTION H [ address the situation in the Province as it pertains to transport

M
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for scholars in need and show the dismal extent to which this need is being
met. | address problems associated with a published 2013 Provincial Policy on
Scholar Transport, which ostensibly has never been implemented and is
deemed by the provincial department of education to be “invalid” for that
reason. | deal further with a “draft policy” which has not been finalised in two

years and which remains a draft, with no indication of when it might be finalised

if at all.

In SECTION I | deal with the extent of the need for governmentally provided
assistance for scholars in need of transport to and from school. | demonstrate

how overwhelming this need is, particularly in respect of these 12 schools.

In SECTION J | deal with and explain problems in the Province with respect to
the scholar transport planning and implementation process. [ deal with these

problems under the following topics:

(a) failure of co-operative governance in planning and implementation

processes to address the need,;

(b) information gathering about the need in the Province is wholly
inadequate;
(c) alternative options have not been considered by the first to fourth

respondents to address the problem of needy scholars requiring

transport to schootl; and

(d) | describe the alarming lack of any clear policy in the Province with

VO
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regard to scholar transport for needy learners.

23. In SECTION K | deal with submissions on the relief and Orders sought. |

address the following topics:

(a)
(b)

< (c)

(d)

(e)

PAJA review and Rule 63;
declarator on violation of the rights of the learners in these 12 schools;

the review and setting aside of the first to fourth respondents’ decision
not to provide scholar transport to seven schools which schools qualify

for scholar transport on the Province's own standards;

the review and setting aside of the first to fourth respondents’ decision
to exclude from consideration for scholar transport, five schools, upon
the basis that these are schools of “choice” and not “need” when the
information provided to EE from these five schools is that they are

overwhelming schools of need; and

| demonstrate why there is a compelling need for a supervisory Order
from this Court, requiring the first to fourth respondents to explain the
extent of their past actions and future plans, inciuding implementation
plans, to address the problem of scholar transport for needy learners in

the Province, with particular reference to these 12 schools.

24. In SECTION L | made concluding submissions in support of the relief EE seeks

in this application and demonstrate that this litigation has been brought as a

measure of last resort.

o U
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B. THE APPLICANT’S LOCUS STANDI

25. Equal Education (“EE") is a social advocacy movement of learners, parents,

teachers and community members, with the core objective of achieving quality

and equality in South African education.

()

(b)

(c}

EE conducts a broad range of activities, including campaigns grounded
in detailed research and policy analyses. This work is supported,
where necessary, by using the courts and legal processes to advance
the rights of learners, through which we hold government, private
interests and individuals accountable. We do this ultimately to
contribute to a strong civil society, upon the reality that education is

vital to a thriving democracy.

Our core membership base is made up of high school learners, termed
‘Equalisers’, who actively advocate for quality education for all. EE has
approximately 5 008 Equalisers across KwaZulu-Natal, Eastern Cape,
Western Cape, Limpopo and Gauteng who participate on a weekly
basis in the work of EE. EE also has a ‘parents of learners’ following,
with six EE parent branches located in the Western Cape as well as
many other active supporters. EE has Equalisers in some of the

schools which are the subject of this application.

EE has conducted awareness programmes and campaigns for the
improvement of education in the Western Cape, Eastern Caps,

Gauteng, KwaZulu-Natal and Limpopo provinces.
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Since inception in 2008, EE has been focused on the conditions of learning in
poor and working class schools and communities. From 2014, EE has been
campaigning in KwaZulu-Natal and nationally, specifically for the adequate
provision of scholar transport to learners in need. To this end, EE has engaged
provincial and national departments through infer alia, meetings,

correspondence and marches. Some of these are explained below.

EE realises that while the systemic crisis in education cannot be solved by
government alone, government has a duty to lead society and marshal all the
resources available, both public and private, to achieve quality education for all.
It can only do this with proper planning and rational decision-making, which it
has failed to do in respect of the learners we represent at the 12 schools in this

application.

Our approach is to resort to legal action only when other avenues of democratic
engagement have been exhausted, as is the case in this application. We will
make reference to some of the legal cases that EE has been involved in when

this matter is heard for argument.

EE therefore has standing to bring this application in its own name, on behalf of

its members and in the public interest, as follows:

(a) in terms of section 38(a) of the Constitution, in its own interest as an
organisation that has as one of its objectives to achieve equal and quality

education for every learner;
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{b) in terms of section 38(b) of the Constitution, on behalf of the learners at
the Nquthu schools, who have been, and will continue to be, affected by
inadequate provision of scholar transport assistance, and who for lack of
resources, lack of knowledge of their rights, and lack of access to legal

services, cannot individually bring these proceedings,

(c) in terms of section 38(c) of the Constitution, in the interests of the learners

and their parents at the named schools; and

(d) interms of section 38(d) of the Constitution, in the public interest.

THE RESPONDENTS

The First Respondent is the MEMBER OF THE EXECUTIVE COUNCIL FOR
EDUCATION IN THE KWAZULU-NATAL PROVINCIAL GOVERNMENT
(‘Education MEC”) of the Fourth Floor, Anton Lembede House, 247 Burger
Street, Pietermaritzburg, 3200. The present incumbent of this position is Mr.
Mthandeni Eric Dlungwane. The Education MEC is responsible for facilitating
access to basic education in KwaZulu-Natal. He is cited care of the State

Attorney, 6th Floor, MetLife Building, 391 Anton Lembede Street, Durban, 4000.

The Second Respondent is the HEAD OF DEPARTMENT OF THE
KWAZULU-NATAL EDUCATION DEPARTMENT (“HOD of Education”) of
Third Floor, Anton Lembede House, 247 Burger Street, Pietermaritzburg, 3200.

The present incumbent of this position is Dr Enock Vusumuzi Nzama. The HOD
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of Education carries the constitutional and statutory powers and duties of the

provincial department of education in the Province.

The Third Respondent is the MEMBER OF THE EXECUTIVE COUNCIL FOR
TRANSPORT, COMMUNITY SAFETY & LIAISON IN THE KWAZULU-NATAL
PROVINCIAL GOVERNMENT (“Transport MEC”) of 172 Burger Street,
Pietermaritzburg, 3200. The present incumbent of this position is Mr Thomas
Mxolisi Kaunda. The Transport MEC is responsible for the provision of scholar
transport in KwaZulu-Natal. He is cited care of the State Attorney, 6th Floor,

MetLife Building, 391 Anton Lembede Street, Durban, 4000.

The Fourth Respondent is the HEAD OF DEPARTMENT OF THE KWAZULU-
NATAL TRANSPORT, COMMUNITY SAFETY & LIAISON DEPARTMENT
(“HOD of Transport”) of 172 Burger Street, Pietermaritzburg, 3200. The present
incumbent of this position is Mr Sbusiso Gumbi. The HOD of Transport carries
the constitutional and statutory powers and duties of the provincial department

of transport, which includes obligations to provide scholar transport.

The Fifth Respondent is the ACTING DISTRICT DIRECTOR OF THE

UMZINYATHI DISTRICT of 40 Wilson Street, Dundee 3000. Nquthu falls within

" this district. The present incumbent of this position is Mr SW Keswa. The

District Director is responsible for managing the quality of education and
education institutions within the district. He is cited care of the Office of the
Head of Department, Department of Education, KwaZulu-Natal at the third

Floor, Anton Lembede House, 247 Burger Street, Pietermaritzburg, 3200. . No
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direct relief is sought against the fifth respondent, save that he will be obliged
through the principles of co-operative governance to work with the first to fourth

respondents in respect of the relief sought in this application.

The Sixth Respondent is the MEMBER OF THE EXECUTIVE COUNCIL FOR
FINANCE IN THE KWAZULU-NATAL PROVINCIAL GOVERNMENT
(“Finance MEC") of 330 Langalibalele Street, Pietermaritzburg, 3201. The
present incumbent of this position is Ms. Belinda Scott. The Finance MEC is
responsible for allocation and monitoring of expenditure as they relate to
education in the Province. She is cited care of the State Attorney, 6th Floor,
MetLife Build‘ing, 391 Anton Lembede Street, Durban, 4000. No direct relief is
sought against the Finance MEC, save that she is obliged through the
constitutional principles of co-operative governance to assist and work with the

first to fourth respondents in respect of the relief sought in this application.

The Seventh Respondent is the MINISTER OF BASIC EDUCATION
(“Education Minister’) of 222 Struben Street, Pretoria, 0001. The present
incumbent of this position is Ms. Matsie Angelina Motshekga, in her capacity as
the head of the executive responsible for the national Department of Basic
Education. The Minister is responsible for implementing national laws on
education, administering funds allocated for education and is responsible for
determining and implementing education policies. No direct relief is sought
against the Education Minister but she is obliged, through constitutional
principles of co-operative governance, to work with and to assist the first to

fourth respondents in respect of both sets of relief sought herein. Although
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there have been recent interventions by the national department of education in
the Province, further assistance, support and oversight is required for the first to
fourth respondents to fulfil their statutory and constitutional obligations. She is
cited care of the State Attorney, Salu Building, 316 Corner of Francis Baard

Street and Thabo Sehume Street, Pretoria, 0002.

The Eighth Respondent is the MINISTER OF TRANSPORT ("Transport.

Minister”) of 169 Forum Building, Corner of Bosman and Struben Street,
Pretoria, 0001. The present incumbent of this position is Ms Dipuo Peters in her
capacity as the head of the national Department of Transport. The Transport
Minister is responsible for implementing national transport  legislation,
administering funds for transport in the country and determining and
implementing transport policies. As with the Education Minister, there have
been recent interventions by this national department in the Province but further
assistance, support aﬁd oversight is required, in accordance with co-operative
governance principles. Accordingly, no direct relief is sought against the
Transport Minister save that she is obliged by constitutional principles of co-
operative governance to assist the first to fourth respondents in respect of the
relief sought in this application. She is cited care of the State Attorney, Salu
Building, 316 Corner of Francis Baard Street and Thabo Sehume Street,

Pretoria, 0002.

The Ninth Respondent is the MINISTER OF FINANCE (“Finance Minister”) of
40 Church Square, Pretoria, 0002. The present incumbent of this position is Mr.

Pravin James Gordhan in his capacity as the head of the national Department
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of Finance. The Finance Minister is responsible for allocating revenue raised
nationally, allocates budgets to provinces and is responsible for monitoring
budget spending in the country, including in the Province. As with the
Education and Transport Ministers, no direct relief is sought against the
Finance Minister save that the principles of co-operative governance dictate

that he assist the first to fourth respondents in respect of the relief claimed in

this application. He is cited care of the State Attorney, Salu Building, 316.

Corner of Francis Baard Street and Thabo Sehume Street, Pretoria, 0002.

The TENTH TO THIRTY-THIRD Respondents are the School Governing
Bodies and Principals, respectively, of the 12 schools in Nquthu, KwaZulu-Natal
on whose behalf this application is brought. The addresses of the schools are
listed at the end of the Notice of Motion accompanying this affidavit. These
respondents are responsible for the daily management and governance of their
respective schools, and in terms of the provision of scholar transport are
required to collect and collate information to send to the first to fourth
respondents. No direct relief is sought against these respondents save that
they will be required to be consulted by the first to fourth respondents in respect
of the relief sought in this application. In any event, these schools are cited

upon the basis that they have a direct and substantial interest in this

application.

(a) | point out that five of these schools have been refused scholar

transport on the basis that the provincial department of education

claims, without reason, that the learners attend schools of choice and
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not schools closest to them. These five schools are cited through the

10t to 19" respondents. The five schools are:
(i) Langazela Senior Secondary School;
(ii) Maceba Secondary School;

(i)  Mgazi Senior Secondary School;

(iv)  Ubongumenzi High School; and

(v)  Hlinzeka Primary School.

Seven of these schools have been denied scholar transport despite

having been identified by the provincial department of education as

schools in need of scholar transport and who qualify for transport.

These are the 20" to 33 respondents, The reason provided is that

there is insufficient budget to allocate any further buses for learners.
Again, this has been the refrain for years, with no sign up to now that
any steps will be taken to do anything about this either in the short or

medijum term. The seven schools are;
{i) Hlubi High School;
(i Magogo Primary School;

(i)  Manzolwandle Primary School;
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(iv)  Ngwane High School;

(v}  Hilalele Primary School;

(viy  Nkunyana Primary School; and
{(vii)  Ukuphumula Secondary School.

Although correspondence between EE and relevant state departments
includes, at times, mention of “Ekuphumuleni High School”, this reference in
fact refers to Ukuphumula Secondary School. The erroneous use of the word
“Ekuphumuleni” as opposed to “Ukuphumula” has been attributed to the fact
that these two words have similar meanings in 'isiZqu and isiXhosa, and that
the two words are, at times, used interchangeably amongst EE facilitators.
Ukuphumula means " to rest", while Ekuphumuleni means " place of rest”. Any
references; to Ekuphumuleni High School which may appear for purposes of

this application, refers in fact to Ukuphumuia Secondary School.

THE CONSTITUTIONAL AND NATIONAL LEGISLATIVE AND POLICY

LANDSCAPE

Section 29(1)(a) of the Constitution provides that everyone has the right fo a
basic education. Unlike other rights in the Bill of Rights, it is an unqualified right
and is not subject to progressive realisation. This right is immediately
realisable and immediately enforceable, subject only to limitation by a law of

general application in the circumstances contemplated in section 36 of the Bill
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of Rights.

The purpose of the right to a basic education,. as explained in domestic
legislation and policies, and in international covenants and commentaries, is
multi-fold. Education enables individuals to achieve their right to human dignity,
and . to lead fulfilling lives. It is fundamental to a healthy and successful
democracy and enables learners to become productive members of society. It

has enormous fransformative potential, particularly in terms of correcting the

racial inequalities which still exist in our society. It has been affirmed in

international law that the right to education, uniquely from other human rights, is

both an end in itself and also a means of realising and promoting other rights.

A necessary and important component of the right to a basic education is
ensuring that learners are able to gain access to schools, which includes the
ability to have transport to and from school. There are foreign cases which say

that the right to transport to get to school is essential to the right to education.

That has recently been the recognition and conclusion in our domestic courts
as well. A number of cases in our courts have recognised that the right to have
transport to get to and from school is an intrinsic element of the right to basic

education itself. These cases will be dealt with in legal argument.

Suffice it to refer now to the recent decision of Plasket J in Tripartite Steering
Committee and Others v Minister of Basic Education and Others (Case
No. 1830/2015, delivered in the Eastern Cape Division of the High Court in

Grahamstown on 26 June 2015):
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18] ... The right to education is meaningless without teachers fo
teach, administrators to keep schools rinning, desks and other furniture to
allow scholars to do their work, text books from which to learn and

transport to and from school at State expense in appropriate cases.

[19] Put differently, in_instances where scholar’s access to schools is
hindered by distance and an inability to afford the costs of transport, the
State is obliged lo provide fransport to them in order to meet its

obligations, in terms of s 7(2) of the Conslitution, to promote and fulfif the

right to basic education ... the reality of the situation is that if the provincial

government does not provide scholar transport ‘many thousands of

scholars would simply not be able to attend school.”

That is precisely the position confronting learners at these 12 schools. They
are poor and without means to obtain transport to and from schools far away
from them, and are wholly reliant on the Province for this. The alternative is
that many learners spend hours traversing difficult and dangerous terrain on
foot to get to and from school. The inevitable result of this is that these learners
are too tired while at school to get the full benefit of what is promised to them in

section 29(1)}(a) of the Bill of Rights.

Ultimately, the denial of governmentally provided transport leads to a violation
of the right in section 29(1)(a} which then leads to knock-on violations of the
learners’ rights to dignity, freedom and security of the person, equality and a
host of other rights which | will deal with later on in this affidavit, including the

rights of children in section 28 of the Bill of Rights.
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Apart from this, section 7(2) of the Bill of Rights obliges government to “respect,
protect, promote and fulfil” the rights in the Bill of Rights. These comprise both
negative and positive obligations. For purposes of this application, it will be
seen that it is simply unacceptable to merely recite “a lack of funds” year in and
year out for not providing scholar transport to those in need at the 12 schools,

without more.

[ am advised that | must focus on facts ahd not argument in this affidavit.
Nevertheless, | think it would assist this Court if | quoted an extract from a
decision of the Constitutional Court now, which has stressed that government
entities cannot escape constitutional obligations by simply claiming there is not

enough money.

In City of Johannesburg Metropolitan Municipality v Blue Moonlight
Properties 39 (Pty) Ltd and Another 2012 (2) SA 104 (CC), the Court said
that the determination of the reasonableness of governmental measures in
fulfilling their constitutional obligations “cannot be restricted by budgetary and
other decisions that may well have resulted from a mistaken understanding of
constitutional or statutory obligations. In other words, it is not good enough for
the City fo state that it has not budgeted for something, if it should indeed have

planned and budgeted for it in the fulfilment of its obligations.”

That is precisely the problem presented in respect of the 12 schools which are
the subject of this application. Despite claiming for years now that there “is no

budget,” the provincial departments of education and transport have given no
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realistic plan within which to address the problem. In summary, EE submits
that underlying this failure is a fundamental lack of understanding by the first to
fourth respondents of their constitutional obligations to provide scholar transport

to those in need in the Province.

The failure to ensure that children have adequate scholar transport is therefore
a breach of the state’s duties to ensure the fulfiment of their right to a basic

education in the Province.

In line with the constitutional right to a basic education, section 3 of the South
African Schools Act 84 of 1996, provide's for compulsory general education for
learners from the age of six until the age of 15 or grade 9, whichever occurs
first. This Act commits government, in the preamble to redress “past injustices
in educational provision” and to provide “progressively high quality [of

education] for all learners”.

In recognition of these obligations the Transport Minister promulgated the
National Learner Transport Policy in the Government Gazette on 23 October

2015. A copy of this policy is attached marked “NN4".

The National Learner Transport Policy acknowledges that scholar transport
forms part of the constitutional mandate of the state to provide a safe and
efficient transport system and promises that “even leamners in disadvantaged
communities and deep in rural areas of the country will have accéss tfo schools
and become part of the active economy in the near future”. This is particularly

given our history of:
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“... apartheid practices that ensured that the majority of society was

placed in areas that were largely inaccessible...” (page 8).

96. The National Learner Transport Policy recognises that:

“The ability of learners fo access education is hampered by the fong
distances they have to travel to gef fo school, threats to their safety and
security and the cost of transport. Leamers have difficulty accessing
educational institutions due to the inadequacy of learner transport and

insufficient schools in areas where they live...” (page 8).

57. The key features of the National Learner Transport Policy are the following.

(a)

(b)

The policy sets guidelines for student transport and determines which

governmental entities are responsible at national and provincial -

spheres of government. The policy requires co-ordination in planning
and implementation among national, provincial and local spheres of
government and recognises that “learner transport planning” will be key

to successful implementation:

“Planning is fundamental to the stccess of learner tranisport

provision. Inadequate planning could result in problems such as
insufficient alfocation of resources, wastage of resources and
ultimately ineffective implementation of learner ftransport
services. While there is evidence of planning and coordination
of learner fransport provision in some provinces, the practice
has not been uniform across the country. Therefore, there is a
need for adequate learner transport planning and coordination

across afl spheres of government.” (page 20).

The policy provides for the formation of a committee, the National
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Interdepartmental Committee (“NIDC”) to be established to facilitate
these interactions and cooperation at national level with the role players
at provincial level. It also provides for the establishment of “provincial
inter-governmental structures to ensure a coordinated approach in the

planning and implementation of the Policy.” (Paragraph 6.4.)

The policy however remains silent on timeframes within which it will realise the

immediate goals identified and those goals to be realised progressively.

The national policy further indicates the “legisiative and policy context” within

which the policy falls. The following is of significance:

(a) Section 85(2)(b) of the Constitution mandates the national department
of fransport to develop and implement a transport policy, and

subsequent legislation and policies.

(b} The National Education Policy Act, 27 of 1996 provides for determining
norms and standards for educational planning, provision, governance,
and monitoring and evaluation, for which the Education Minister is

responsible.

(c) The South African Schools Act, 84 of 1996, to which | have already

referred.

(d) The policy recognises that constitutional co-operative governance

standards must be followed to ensure that the policy is implemented

and refers to s 41(1)(h) of the Constitution and to the Intergovernmental
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Relations Framework Act, 13 of 2005.

The policy provides that “national government” is responsible for
overseeing the implementation of the policy, with provinces,
municipalities and school governing bodies as the relevant participating

stakeholders.

The policy requires institutional mechanisms to be established at hoth
provincial and local level, which includes law enforcement authorities,
and requires provision of learner transport to be discussed by provincial
and municipal planning structures to ensure integration with provincial

and municipal strategies.

In so far as the roles of provinces are concerned, the policy requires

the Province to develop learner transport implementation plans and

strategies that are aligned with the national policy (page 28), which do

not run contrary to the national policy (page 27) and which must also be

aligned with municipal planning instruments (page 18).

60. In so far as the Intergovernmental Relations Framework Act, 13 of 2005 is

concerned, this Act places duties on all three spheres of government to plan

and coordinate their efforts as they are obliged to do by Chapter 3 of the

Constitution.

61. Despite all of these constitutional, legislative and policy obligations with respect

to the provision of scholar transport to those in need, | will demonstrate in this
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affidavit that there is no evidence of any proper co-ordination between the
Education MEC and the Transport MEC. Nor does there appear to be any
proper consultation and planning with the relevant national and municipal
government structures. That is the position with respect to the schools

presented in this litigation.

Significantly the policy does not provide any statistics on the exact scale of the

problem. One would think that a policy dealing with a nationally recognised
probiem, namely the provision of scholar transport to those in need, would

commence with describing the extent of the problem. The policy only describes

the scale of the problem with respect fo those who are currently receiving

scholar transpoit. It indicates that;

(i) 0.3 % of 5.5 million learners, that is 16, 500 learners, walk more than

60 minutes to get to their first transport;

(i)  0.2% of 5.1 million, that is 10, 200 learners, walk another 60 minutes at

the end of the trip; and

(i)  these are learners who are fortunate enough to have the option of

transport to and from school.

As to the criteria for the provision of scholar transport, the policy places this
determination in the hands of provinces and sets the criteria parameters as

follows in section 3.3.1:
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“Provincial departments of education will be responsible for selecting
learners who will benefit from subsidised learner transport services.
Learner transport will be integrated with public transport systems or
[Integrated Provincial Transport Networks] wherever they are available.
The selection criteria must not discriminate on the basis of gender and
race and must not deny access for learners from disadvantaged
communities. Principals, after consultation with the [School Governing
Bodies], must identify beneficiaries of subsidised learner transport

services in line with the following criteria:

o Beneficiaries must be heedy learners from grade R to 12 as

prescribed:;

o Learner transport will be subsidised to the nearest appropriate
school only and not to a school of parental choice (parental
choice means parents prefer to enrol their children at schools

other than the nearest suitable school);

e Priority must be given to learners with disabilities, taking into

fconsideration] the nature of the disability;

e Priority must be given to primary school learners who walk

long distances to schoaols;

o Existing learner transport services must be taken into account
when identifying beneficiaries as no learner transport services
will be provided in areas where public transport is available in

order to avoid duplication of services and resources.”

64. 1 note now, that the National Learner Transport Policy broadly provides for two

types of scholar transport models, namely, dedicated learner transport and non-
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dedicated learner transport. Dedicated learner transpoit involves, inter alia,
providing subsidies to transport operators providing a dedicated service to
scholars. Whereas, the non-dedicated transport model includes scholars in
need of transport receiving government subsidies to use existing public

transport to get to school. | return to this later on in this affidavit.

Despite its publication in October 2015, there appears to have been little
implementation of the policy to date, at national or provincial level. At the
Portfolio Committee meeting of 8 September 2015 the national department of

transport committed to particular timeframes. These were:

(a) establishment of the National Interdepartmental Committee ("NIDC") by
QOctober 2015;
(b) naticnal policy advocacy programme to “define the roles of the

Department of Transport and other stakeholders” to be developed by

December 2015;

{c} the “facilitation” of “provincial interdepartmental committees” was due

by October 2015; and

(d) the finalisation of “Norms and Standards and Operational Guidelines for

Learner Transport” was to have been done by December 2015.

Apart from the establishment of the NIDC, EE is not aware of any other
milestones having been meaningfully met, although we have learnt that the

NIDC held two meetings in 20186.
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As | have said before, it is significant that the policy is deafeningly silent about
the precise scale of the need for governmentally assisted learner transport in
the country, which the policy itself seeks to address. | turn to the scale of this

problem next,

WHAT IS THE SCALE OF THE PROBLEM NATIONALLY AND IN THE

PROVINCE?

In the course of its work over the years, EE has researched and prepared
publications on the extent of the problem of the lack of scholar transportation in

the country.

For example, | attach marked “NN5” an analysis dated 1 October 2015,
undertaken by EE with the assistance of the Harvard Law Clinic, of learner
transport policies or systems in place in each province. This was prepared
shortly before the National Policy on Learner Transport was released on 23

October 2015.

As can be seen from "NN&", the requirements for which learners qualify as
needing transport, differs from province to province. Generally, provincial
departments of education gather information of various quality and accuracy,
present this to the national department of transport in some sort of summarised
version, which then applies and allocates a budget from funds provided by

Treasury.
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Therefore without a co-ordinated system of determining how many learners are
in need of transport, what their circumstances are, how best to plan, monitor
and evaiuate processes to address these challenges, there can be no co-
ordinated approach to an effective and responsive transport system for learner
transport in the country. As [ will show, this is precisely the problem in the
Province and with respect to these 12 schools. This remains the problem
notwithstanding the passage of the National Policy on Learner Transport some
two years ago, which obliges the Province to develop comprehensive, planned
and integrated efforts across all spheres of government and inter-

departmentally in the Province.

On 11 March 2016, EE presented a submission to the Standing Committee on
Appropriations in Parliament, relating to the Division of Revenue Bill for 20186.
A copy of the Executive Summary of this submission is attached marked “NN6&".
The general import of that submission was to motivate for additional funding for

education in the country, based on EE’s various assessed areas of need.

| refer to section 2 of that submission (“NN6") which deals with “scholar
transport”. As can be seen from this section, the figures that had been
provided by the national department of transport earlier in that budgeting
process, was that the total number of learners across the country in need of
transport in the 2015/2016 transport budget was 516, 886 learners, which

represents only 4.22% of the total number of learners in the country.

EE said then and continues to doubt that these figures are correct given that
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the National Household Survey published by Statistics South Africa in 2013

(two years earlier) stated that, in KwaZulu-Natal alone:

(a) there are more than 2 million (primary and secondary school) learners

who walk all the way to school and back;

{b) of these learners, more than 210, 000 walk for more than an hour (in

one direction); and

(c) a further 659, 000 learners walk for between 30 minutes to 1 hour in

one direction.

Another disturbing aspect dealt with in “NN6” was that the national department

of transport had applied for a budget allocation for the Province which was
disproportionately small compared to the numbers of learners in the Province.

KwaZulu-Natal was said to have a total number of 2, 811, 418 learners, which

- represents 23% of fearners in the country, but had been allocated only 7.87%

of the national department of transport's budget allocation for scholar transport.

It comes as no surprise therefore, that the poor learners in the 12 schools in
this application find themselves in the desperate circumstances that they are

presently in. | deal with these circumstances next.

BASIC INFORMATION ON HOUSEHOLDS IN NQUTHU

77. Access fo accurate, official information about Nquthu is difficult to get but in
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what follows, | have extracted from the most recent official reports we can find

on the circumstances confronting families and learners in Nquthu.

The village of Nquthu is located in the Umzinyathi District, in a remote northern

corner of the Province,

According to the Nquthu Local Municipality Integrated Development Plan for
2015/2016 (“IDP"), Naquthu is stili primarily rural and comprises mostly
dispersed rural settlements, with only 10% of its population living in semi-urban
areas. Impoitantly, the IDP for 2015/2016 still relies on statistics obtained from

the 2011 national census (see pages 19-25 of “NN7”).

The report states further that the provision of basic infrastructure and services
such as water supply, electricity, sanitation, as well as the provision of social

services, are largely insufficient while roads and storm water drains are

inadequate.

The Statistics SA 2013 census report estimated that Nquthu has a population
size of approximately 165, 307 with 99,7% of the population classified as Black

African.

(a} There is an average of 5.1 persons per household, and over 60% of

households are headed by females.
{b) Only 63,1% of the population resides in formal dwellings.

(c) Only 8% of households have access to piped water within the dwelling,

while only 5,1% of households have a flush toilet connected to a
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sewerage system. A little over 50% of households have access to

electricity.

Nqguthu is marked by petvasive poverty and has an overall
unemployment rate of 44.4%, while the youth unemployment rate is

53.3%.

83.4% of Nguthu households earn less than R39 000 per annum.

During EE’s visits to the schools since 2014 we have observed that the majority

of learners are reliant on the schools’ nutrition programme, which is evidence of

the poor circumstances of these learners.

According to Statistic South Africa (20’!3), the current levels of education of the

population of Nquthu are sobering.

(a)

(b)

(c)

(d)

Currently only 30,1% of persons aged 20 and above have some

secondary education in Nquthu.

Only 1 in 5 persons over the age of 20 (20,3%) have completed matric,

and only 3,8% have some form of higher education.

Only half of the population (49.2%) have had some primary school

education.

A staggering 18,3% of persons aged over 20 do not have any formal

schooling.

In Nquthu more than 20% of matriculants currently attending school are over
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the age of 20.

(a) By way of example, | refer to the attached application for subsidised
learner transport of Hialele Primary School (cited as the 28 and 29%

respondents) for 2014, marked “NN8".

(b) This will be discussed in more detail later, but if this application is
accurate, it indicates that there were learners in Grade 7 aged 22 and
20 that year, and in Grade 8 there were two learners who were 17 in

that year.

DIRECT INFORMATION ON LEARNERS IN THE 12 SCHOOLS

As far as more direct information about the circumstances of the learners is
concerned, | point out that it was in fact the learners themselves who raised the
problems they face with EE and they said that the lack of transport to and from

school was one of the severest problems they are facing.
Our information about learners in Nquthu was derived as follows.

During 2014, EE began establishing.a membership-base in Nquthu. EE has
more than 1, 000 high school members, calied Equalisers, in approximately 19

schools in Nquthu.

Since EE began working in Nquthu, these Equalisers identified the lack of

scholar transport as one of the primary problems faced by learners.

From EE’s experiences and work in Nquthu, it became evident that there is a
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lack of access to schools in the immediate vicinity of learners’ homes.

As a result, a significant number of learners from outlying areas are walking in

excess of 8km to and from school every day. There are in fact some learners

who cover distances of some 26km each day.

Having to walk long distances to school is likely one of the contributing factors
for Nquthu having more than 20% of their matriculants over the age of 20, no

doubt after years of failing at school.

While adequate access to school will ‘greatly increase the level of education in
Nguthu, and it not being viable to establish schools for learners near their
homes in rural areas, the learners should at a minimum have reasonable
assisted access to schools, which are situated far away, particularly given the

levels of poverty in the area.

| said previously that EE resorts to litigation only as a last resort where rights
are being infringed. Typically, our interventions include bringing a problem to
the attention of the relevant authorities, engaging with them to focus their

attention on the problem and to find joint solutions or to work with them to find

solutions.

EE followed this process before resorting to this litigation. | attach a summary
of our endeavours in chronological order, marked “NN9” of various meetings
and correspondence that have been held in particular with the provincial

departments of education and transport and have included communications
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with the Umzinyathi education district office and the national departments of

transport and education.

Apart from these 12 schools, three others brought to the attention of EE were
provided with scholar transport during the course of 2016, but this came about
only after many efforts by EE and the threat of litigation. | deal with this later in
this affidavit. Suffice it to note now that we were informed on 17 November
2016, at a meeting with the provincial department of transport, that the buses to
these three schools may be withdrawn in the 2017 academic year because

their budget is “in the red” and spending cutbacks have to be implemented.

Since 2014 EE, and our attorneys EELC, have made repeated visits to Nquthu
to meet with learners, parents, principals and district officials. The visits showed
us first hand the extent of the failure of scholar transport provisioning in the

area and the negative impact this has on learners.

These problems are not unique to the Nquthu learners, and the National

Learner Transport Policy acknowledges these realities (*NN4”).

(a) In the second paragraph of the Executive Summary at page 8 the
policy identifies the challenge as “[{lhe ability of leamers to access
education is hampered by the long distances they have fo travel to get

to school, threats to their safely and security and the cost of

transport...”; and

(b) the first paragraph of paragraph 3.2 identifies a second policy focus
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area dealing with “learner transport safety and security” and states that
“external factors such as hijackings, rape, violence and other potential

life threatening incidents may pose a threat to the safety of learners.”

VOICES OF LEARNERS [N 2015

The severe impact of the lack of scholar transpoit is best understood through
the voices of learners themselves. During the early stages of our intervention
process, EE collected testimonies, on affidavit, of learners who were willing to
share their experiences. We have discussed all this information with

governmental stakeholders since our involvement in Nquthu began in 2014.

Since these affidavits are dated around November 2015 and they contain
personal information, we have blanked out personal information but will make
the identities of such learners available on conditions of confidentiality, to be
discussed with the Judge Presiding in chambers. There are 12 affidavits which

are collectively marked “NN 10(a)-10(1)".
The common themes from these affidavits are set out below.

(a) These learners all walk in excess of 6 kilometres to and from school

every day, while at least one student walks 26 kilometres in a day.

(b) The learners walk through dangerous terrain and mountainous areas,

often in extreme weather conditions.
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The [earneré face threats of physical assault, harm and robbery.
Learners have recorded incidents of being victim to or having
withessed incidents of muggings, kidnapping, and rape while walking to

and from school.

In the afternoons some learners have to navigate territories controlled
by rival gangs. These dangers are compounded when learners are
forced to walk to school in the dark early in the morning or after school

when they reach home in the dark because of the distance.

Arriving late to school often results in either being denied access for the |

day or worse, corporal punishment.

As a result learners are unable to concenirate in class and are often

unable to study at home.

Shared textbooks, already a scarce resource, are damaged not only by
the weather but by river crossings. This exacerbates the already severe
textbook shortages in Nquthu, and,increaées the need for sharing of
textbooks, which means learners have to stay at school later, which

means that they are getting home even later.

Students are sleep deprived because of the time spent in walking to
school and more time which they have to spend on additional
household and homework responsibilities. This negatively affects their

performance at school.
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(i) Most of these learners have added responsibilities to assist their
parents or care-givers in the mornings. Some herd cattle, fetch water
and cook breakfast, although some learners leave home without eating

breakfast.

() At a more disturbing level, there are child-headed households, where
scholars also carry the responsibility of raising younger siblings, while

attempting to educate themselves.

The cumulative and inevitable result of these conditions is that learners are so
fatigued, drained and, in some cases, traumatised by the journey to and from

school that they cannot concentrate and learn in class or at home.

This feeds in to the vicious cycle of teachers struggling to teach in the
classrooms, whilé students feel that they are unable to reach their educational
goals. This unfortunately leads to high levels of learners abandoning their
school education, entirely cementing their future in the poverty which caused

their lot in the first place.

For the assistance of this Court, and purely for ease of reference, | set out

below only a few extracts from the various affidavits dealing with these themes.

Fatique, tiredness and hunger

e "By the time | arrive at school, | am tired and find it difficult fo
concentrate in class. Sometimes, I fall asleep in class. It makes me
upset that | could be leaming better.” (Grade 10 learner at Hlubi High

School, 20" and 218t respondent school,)
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o “When I get to school, | am tired and sometimes hungry because | have
been walking for so long. We only get our meals at school around
11h00. | struggle to concentrate in class and sometimes sleep.” (Grade
10 learner at Ngwane Secondary School, 26" and 27" respondent

school.)

Tiredness and fatiqgue impacts negatively on the ability to learn

o “I sincerely hope to become a chartered accountant one day. | have

( ( doubts this will come true. | failed Grade 10. [ failed Mathematics and
English. | believe the reason | failed is because of the many hours |

waste walking to school, hours I could have devoted fo studying.” (Grade

10 learner at Hlubi High School, 20 and 21 respondent school.)

Home responsibilities after school

e “When | get home, | have to fetch water, cook and clean my uniform. |
do my homework after 8pm. | am very tired by then and it is difficult for
me to complete my homework.” (Grade 10 learner at Hlubi High School,

20" and 213t respondent school.)

( ( e “/ have extra classes after school ... and get home around 6.30pm ...
When | arrive home | have to wash my uniform and there is no time to
study. 1 can’t do my chores in the evening, like cook, wash, and fetch
water because | am so tired. | have homework, but | don’t do it because
... | am so tired. Sometimes | sleep a little and get up at 10pm to do my
homework.” (Grade 10 learner, Hlubi High School, 20" and 21%

respondent school.)

High absenteeism and arriving at school late

G
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“Sometimes it is too difficult and | stay home. [ stay home about 2 or 3
days a week because the walk to school is very difficult.” (Grade 10
learned, Hlubi High School, 20" and 21t respondent school.)

“‘When it rains I don’t come to school. There are times that [ arrive at
school wet and | feel uncomfortable sitting in class in wet clothes. |
travel on gravel roads and when it rains there is usually flooding and |
have fo find alternative paths to avoid pools of water on the road. This is
the reason | am forced to stay home and not attend school when it
rains.” (Grade 12 learner at Langazela Senior Secondary School, 10

and 11" respondent school.)

Punishment for being late to school

e "/ usually leave home around 05h00 in the morming. [ arrive at school

after 07h30. School assembly starts at 07h30 and | am always late for
assembly. When | am late the security guard at the gate hits me on my
hands with a rod or sends me back home. (Grade 10 learner at Ngwane

Secondary School, 26! and 27! respondent school.)

“I usually leave home just after 05h10 and | usually get to school before.

There are many days when | am late. [ can safely say that [ am late for

- school at least 3 or 4 times a week. Punishments for late coming include

corporal punishment and picking up papers.” (Grade 10 learner at
Ukuphumula Secondary School, 32™ and 33" respondent school.)

Rape and Sexual Harassment

“On Thursday, 25 September 2014, | left school around 16h00. [ was on
my way home from school with one of the learners at my school. When
we were about 1 hour 30 minutes away from the school we were walking
in an open area when the man grabbed me. The man raped me. [don’t
know the man but | saw him sometimes walking through our village...
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the man raped me until 18h30 and then he let me go...He left and |
walked home.” (Grade 10 learner at Hiubi High School, 20% and 21

respondent school.)

“There are taxis that come past our home. The taxis are R14 per trip
and this is too expensive for my family and | have no choice but to walk
fo school. The most difficult part of my journey is walking pasf an older
man on my way to school. He scares me. He chases me and has made
some really mean remarks towards me. He keeps asking me fo come to
him and have sex with him... | have to walk past his house every day
and it frightens me and | get anxious when [ get close fo the place where
he lives.” (Grade 10 learner at Hlubi High School, 20" and 21st

respondent school.)

“The journey to school is dangerous. | have fo walk through a forest and
during winter it can be very dark. | never know whether there are
dangerous elements in the forest ... In 2012 a learner of Verkoop
Primary was raped and killed on her way fo school. | fear things like that
cotild happen on our way to school...”. (Grade 10 learner, Ukuphumula

Secondary School, 327 and 33" respondent school.)

Other threats to physical safety

“This year, the gangsters stopped us one day. They were carrying
knives. We ran away and luckily none of us were hurt. Sometimes if [
have fto walk alone, | am very afraid.” (Grade 10 learner at Mgazi High

School, 14" and 15" respondent school.)

Hazardous terrain and weather

“I do not try to cross the river when it is flooded because | am scared that
I might drown. A girl named Nompumelelo drowned in that river last
year... | was there and saw it all ... If made me feel so sad when | saw
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her drown. | still think about it. If hasn’t passed my mind yet. When [
cross the river now, there is a pain every time.” (Grade 10 learner at
HIubi High School, 20t and 215t respondent school.)

Al times the journey is so draining especially when it is hot. We have a
resting place where we sit and take our shirls of to cool down before we
start walking again. We have fo cross a mountainous hifl and two rivers
fo get fto school | have fto cross the Magongoloza River and
Kwachachacha River. When it rains our books get damaged. We fry
our best to use plastics fo protect our books. The rivers are also
dangerous to cross when it is full. When it gets too fulf we have to take a
defour that makes it longer for us fo get fo school.” (Grade 10 learner at

Mgazi High School, 14t and 15% respondent school.)

104. The litany of dire circumstances confronted by learners at these 12 schools

during 2015 (all encapsulated in their affidavits) continues to this day and has

been confirmed by EE's interactions with school staff, principals and learners.

105. The Equal Education Law Centre’s attorney, LISA NATALIE DRAGA, visited

schools in Nguthu in November 2014 and was informed of the following.

(a)

(b)

School principals have observed a direct correlation between inclement
weather conditions and high levels of absenteeism. Far fewer learners
attend school during heavy rains or lightning storms, which occur

frequently in that area.

A principal of a school in Nquthu, Mangeni Secondary School, said that
when it rains sometimes up to 60% of the students do not come to

school.
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The Principal of Hlubi High School (21% respondent) said that there

were two incidents of the rape of learners who attend her school and

‘this happened while those iearners were walking the long distances to

and from school,

{i) One was a young girl who was raped on her way home and
despite having been raped, still had to walk another hour to her
home after the rape, and then had to continue walking that
same route every school day.

(i) The second incident involved a young boy who attended her
school and was raped on the long journey to school. The boy
was traumatised by the incident and his parents had to take

him out of that school.

106. Despite all of this being brdught to the attention of the various provincial (and

national) authorities, little has changed. | now deal with information about

( learners that EE obtained from the schools in January 2017.

G2. INFORMATION ABOUT LEARNERS OBTAINED IN JANUARY 2017

(@)

Example of one of the seven schools refused scholar transport

because there is no Budget (20t to 33" Respondents):

Ukuphumula Secondary School (32" and 33 Respondent

School)
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107. At the beginning of this academic year, EE returned to Nguthu where we

108.

109.

110.

111.

112.

undertook a survey of learners at specific schools. The Ukuphumula Secondary
School (32" and 33" respondent school) is a school which the provincial
department of education accepts has learners who qualify for the provision of
governmentally assisted transport, but which the provincial department of
transport states cannot be provided because there is no money. This is one of

the set of seven such schools.

It was difficult to determine the distance that the learners had to walk based on
the fact that the learners could not determine the distance based on kilometres,
as they are not familiar with that unit of measure. However those conducting
the survey mapped out where the learners came from and were able to assist

with estimated distances in kilometres.

Generally, our members conducting the surveys used maps, such as google
maps, to plot distances or relied on hourly estimates given by learners to

extrapolate distances.
The teachers were also asked to assist with this survey process.

Ukuphumula Secondary School has 370 learners and the interviewers were
able to interview approximately 156 learners. The school is in a rural setting in

Nquthu and it is a 20 minute drive on a gravel road to reach the school.

The interviewers focussed on the learners’ ages, home income, nearest school

from their homes, grade, distance learners have to walk to get to school, how
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long it takes them to get to school and the dangers they face in getting to

school.

113. As to home income, most of these learners came from homes where the

parents depended on social grants, or, where there was some income it fell

under the national minimum wage.

114. About 40% of those interviewed came from households where either everyone
is unemployed and they depend on social grants or the income of the

household fell under R1,000 per month.

115. About 45% of the learners said that their household income ranged from

R1000-R1500 per month.
116. The information so derived is tabulated below.

Table 1: Family income of Learners at Ukuphumula Secondary School

Grade | Grade | Grade | Grade | Grade
Amount 8 9 10 11 12 Total %

R0-R1000 16 13 16 8 10 63 40,38
R1001-R1500 22 15 13 18 3 71 45 51
R1501-R2000 2 2 7 3 2 16 10,26
R2001-R2500 0 0 0 4 1 5 3,21
R2500 and more 0 0 0 1 0 1 0,64
Total 40 30 36 34 16 156
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117. When asked whether this was a school of choice or need, all of the learners

who were interviewed said that this was their closest school and the majority

pointed out that their closest schools to their homes were primary schools.

118. This is the summary of the distance walked by learners:

(a)

(b)

(c)

(d)

(e)

Grade 8 learners: all walked more than 5 kilometres to get to school;

52.5% walked more than 5 kilometres and about 47% walked more

than 10 kilometres.

Grade 9 learners: 76% of the learners walked more than 5 kilometres

to get to school, while a further 23% walked more than 10 kilometres.

Grade 10: all learners interviewed walked more than 10 kilometres to

get to school.

Grade 11 learners: about 82% walked more than 5 kilometres to get to

school.

Grade 12 learners: 68% walked more than 5 kilometres to get to

schooil.

Table 2: Distance walked by learners at Ukuphumuia Secondary School

0- 0- 5- 5 - 10km 10km
Total |4.9km | 4.9km | 9.9km | 9.9km and and
Ciass | Sample {(#) (%} (#) (%) more (#) | more (%)
8 40 0 0 21 52,5 19 47,5
g 30 0 0 23 76,67 7 23,33
10 36 0 0 36 100,00 0 0,00
11 34 1 2,94 28 82,35 5 14,71
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12 16 5 31,25 11 68,75 0 0,00
Total 156 6 34,19 119 47,563 31 10,69
G2(b) Examples of two of the five schools who have been refused

scholar fransport because they are said to be schools of choice

and not need (10" to 19t respondent schools)

G2(b)(i) Hlinzeka Primary School (18" and 19% Respondent School)

119. Early in this academic year EE representatives went to two schools, one

120.

121.

primary school, Hlinzeka Primary School (18% and 19% respondent school), and

one high school, Ubongumenzi Secondary School (16" and 17% respondent

~school} "and surveyed the learners there. The provincial depariment of

education has refused fo provide scholar transport to these learners upon the
glib assertion that the learners can attend schools closer to their homes, in
other words, they are attending schools of choice and not need. I now turn to

the collated results of what we discovered at these two schools.

People working with EE who conducted the surveys also “followed” some
learners on their daily route. EE observed the long distances as well as the lack

of any other schools in close proximity.

(if) Hlinzeka Primary School (18" and 19t Respondent School)

The school has 350 learners and the surveyors were able to interview 211

learners within the whole school. The survey looked at learners that are in
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grades Rto 7.

The interviewers focussed on the learners’ ages, home income, nearest

primary school to their homes, grade, the distance learners have to walk fo get

to school, how long it takes them to get to school and the dangers they face in

getting to school.

Learners were pertinently asked whether this is a school of choice or need:

(a)

(b)

The learners were asked this question to understand whether they had
a school nearer to their homes that they could attend and, if so, to

understand why they were not going to the .ciose_r schools.

All of the learners that were interviewed said that this school was the

nearest school to them which is the reason that they were enrolled at

Hlinzeka Primary School.

The household income was determined through understanding the number of

people employed and their salaries which led to the overall household income.

(a)

(b)

it was difficult to get the actual amount from those who were in the
foundation phase but the majority of them spoke of the social grant as
the source of income in their homes. These social grants are either for

them (child support grants) or their grandparents (old age grants).

It was difficult to determine the overall amount from those social grants
as they differed from household to household but it is safe to assume

that the families of these learners are largely dependent on

TR




a

Founding Affidavit: Page |50

governmental grants to survive, which as we know are minimal

amounts.

125. The distance that learners walked to school was determined by locking at the

time it took them to get to school and also the areas that the learners stayed in.

(a)

(b)

(c)

(d)

(e)

Grade R learners: about 53% walked less than & kilometres to get to

school while 47% walked more than 5 kilometires to get to school.

Grade 1 learners: 57% of the learners walked more than 5 kilometres to

get to schoo! while a further 20% walked more than 10 kilometres.

In Grade 2 more than 70% of the learners walked more than 10

kilometres to get to school.

Grade 3 learners: about 71% walked more than 5 kilometres to school.

Grade 4: 66% of the learners walked more than 5 kilometres to get to

school.

(f) These are foundation phase learners who are between the ages of 6-9.
{g) Some learners are accompanied by an adult to school while others
walk in groups.
(h) This information is collated in the table below.
Total 0-4.9km 0-4.9km 5-9.8km 5-9.9km | 10km and | 10km and
Class | Sample (#) (%) {#} (%) more (#) more (%)
R 36 19 52,78 16 47,22 1 2,77
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~N

1 30 7 23,33 17 56,67 6 20
2 17 0 0 5 29,41 12 70,59
3 28 6 21,43 20 71,43 2 7,14
4 29 8 27,59 19 65,52 2 6,9
5 30 1 3,33 15 o0 14 46,67
6 6 1 16,67 3 50 2 33,33
7 35 14 40 11 31,43 10 28,57
Total 211 56 26,54 106 50,24 49 23,22

126. The learners told us that they start walking to school in the early hours of the
morning and they arrive at school either just in time or late. The principal
indicated to us that the school already understands that some of these learners

cannot arrive on time so there is some |leeway for those who arrive late and are

from far away areas.

127. The learners spoke of asking for lifts from strangers at certain times just to get
to school. Some mentioned pﬁblic transport but said that they could only afford
transport for the first two weeks of the month when there was money at home
and then for the other weeks they walked because money in the home had run

out and there was no money to pay for public transport.

G2(b)(ii) Ubongumenzi _Secondary School (16% and 17t Respondent

School)

128. Equal Education visited Ubongumenzi Secondary School in Nqutu on

23 January 2017. We interviewed 506 learners from grades 8, 9, 10, 11, and

MR N




129.

130.

131.

132.

133.

Founding Affidavit: Page |52

12. In total, Ubongumenzi Secondary School has 1 200 learners.

EE gathered data on full names of pupils, grades, ages, and whether they

attend the school out of need or out of choice.

All learners said that they had no other school closer to them than the one they

were attending.

EE also asked learners about their source of family income. Many learners
receive social grants from the government. 96% of learners reported to have a

family income of less than R1 000 per month.

Equal Education also asked learners to record the distance that they walk to
school, the time that they must leave their homes in order to reach school, and
the terrain that they travel in order to do so. Learners stated that they wake up

as early as 4h30 in the morning in order to arrive at school on time.
Learners also reported on the dangers they face on their way to school.

(a) 68 Out of 506 learners reported that crime is a danger that they face on

their way to school.

(b) 51 Out of 506 learners reported that rape is a danger they face on their
walks to school. Learners were not asked for further comment on acts
of sexual violence or violent assaults, due to the sensitivity of those

topics and the brevity of our time at the school.

(c) 24 Learners reported that they face dangers from cars because of
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regular accidents.

(d} 44 Learners reported that they need to cross a river on the way to
school. When the river overflows, they are unable to reach school

because the river cannot be crossed safely.

With regard to the distance walked, the numbers who walked are reflected in
the table below. However, when we drove to the school in the morning we
could see the learners walking in the foad in great numbers, from great
distances away. Some learners make use of public transport while the majority
are not fortunate to afford the use of public transport. It would appear that there
is public transport avaiiable bﬁt the majority of learners are simply not able to

afford to pay for this transport.

In the learners that we surveyed 54% of the grade 8's walked more than 5

kilometres to get to school, while 44% of them walked more than 10 kilometres

to get to school. In Grade 9, more than 66% of the learners walked more than 5

Kilometres to get to school. In grade 10, 75% walked more than 5 kilometres to

get to school and 24.68% walked more than 10 kilometres to get to school. Of

learners in grade 11 about 62% walked more than 5 kilometres to get to school.

In grade 12, 37% walked more than 10 kilometres to get to the school while

©8.82% of them walked more than 5 kilometres to get to school.

As with the other schools we surveyed, we tried to understand the distance that
the learners walked by driving the route that the learners had mentioned during

the interviews. We found that some of the learners had to cross mountains on

NS /q/,/w

6




Founding Affidavit: Page |54

their way to school or home, so it was not always possible to drive these routes

by car.

137. As with the previous schools, walking times given to us by the learners were

extrapolated into distance, and maps where used to calculate distances as well.

p—

0- 0- 5- 5- 10km 10km
Total 4.9km | 4.9km |[9.9km |[9.9km |and and

Class | Sample |(#) (%) (#) (%) more (#) | more (%)
8 87 2 2,30 47 54,02 38 43,68

g 106 0 0 70 66,04 36 33,96

10 154 0 0 115| 74,68 38 24,68

1 108 9 8,33 67 62,04 32 29,63

12 51 3 5,88 30 58,82 19 37,25
Total 506 14 16,51 329 39,45 163 21,15

138. It is apparent from this that more than half of the learners surveved travelied

further than 5 kilometres to get to school.

139. Although the surveyors did not capture all the learners’ ages, a total of 455

learners were questioned during the survey at this school and their ages are

reflected below.

Age Grade 8 | Grade 9 | Grade 10 | Grade 11 | Grade 12 Total
12 3 0 0 0 0 3
13 36 4 1 0 0 41
14 31 13 4 0 0 48 |
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15 12 19 43 3 0 77
16 4 17 33 29 1 84
17 0 4 31 33 13 81
18 1 2 18 19 11 51
19 0 0 16 16 12 44
20 0 g 6 4 11 21
21 0 0 2 3 0 5
Total 87 59 154 107 48 455

140. It wili be seen from this table that there are 11 Grade 12 learners who are

already 20 years old and there are a further 10 in lower grades who are already

20 years of age and 5 who are already 21 years. This indicates poor yearly

advanced ages in grades.

performance at school, accounting for repeated failures and therefore the

141. The age range in Grade 8 ranges from 12 to 18 years, Grade 9 ranges from 13

~ to 18 years, Grade 10 from 13 to 21 years, Grade 11 from ages 15 to 21 and in

Grade 12 from 16 to 20 years.

142. As is evident from the foregoing, the 2017 information about the learners in

these 12 schools presents a picture of overwhelming need for scholar transport.

The question arising is how has the Province dealt with these 12 schools. This is the

vexed issue to which | turn next.

H. THE SITUATION IN KWAZULU-NATAL REGARDING TRANSPORT TO

NEEDY LEARNERS

AN
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IS THE KWAZULU-NATAL POLICY ON SCHOLAR TRANSPORT SIGNED

AND PUBLISHED IN FEBRUARY 2013 VALID OR NOT?

A "Policy on Learner Transport for Public Schools” was signed by the Education
MEC and published in February 2013 (“the KZN Policy”’). The KZN Policy is

attached, marked annexure “NN11”.

The signed KZN Policy is available on the website of the Education MEC and

states that it came into effect on 1 March 2013. it is available at -

http:.//'www.kzneducation.gov.za/Portals/0/Circuiars/General/2013/POLICY %20
ON%Z20LEARNER%20TRANSPORT%20FOR%20PUBLIC%20SCHOOL.%20C
OVER%20PAGE.pdf. There is no indication that this policy has been repealed

or amended or suspended in any form from the information on the departmental

website.

As best as EE is able to establish it would seem that this is the only written

policy in the Province regulating applications for learner transport at present.
According to the KZN Policy, it:
(a) applies throughout the Province (section 10);

{b) implements “a subsidised learner transport bus system for learners that
walk more than 3 km” which has been developed by the provincial

department of education “in conjunction with The Department of

Transport” (section 9.1);
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(c) identifies roles and responsibilities of the provincial departments of
education and transport (section 12) which includes integration with

provincial integrated transport plans; and

(d) sets out criteria for learners who qualify for scholar transport in section

12.2.

147. Section 12.2 provides for “Criteria for Learner On Dedicated Transport™.

148.

“As mentioned, the identification of beneficiaries for dedicated wholly

subsidised transport is the responsibility of both the department of Education

and the Department of Transport. The following criteria is recommended by

draft policy:
1. Beneficiaries must be learners from Grade R to Grade 12

2. The distance travelled must be more than 3km between home and

school
3. Learner transport must be to the nearest appropriate grade school

4. Parental choice must not he dedicated subsidised transport.
Parental choice refers to when the parent prefers to enroll their
children at school other than the nearest suitable school. Such

cases are catered in the main stream public transport.”

Self-evidently, the majority of the learners we interviewed in January 2017
qualify for government subsidised learner transport, according to the criteria in
this policy because they walk more than 3 kilometres between home and
school. In fact, all of the 12 schools in this application qualify for learner

transport in terms of this published KZN Policy.
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More importantly, during early interventions during 2014 and 2015, the district
office and school principals consulted, advised EE that they were applying for

learner transport in terms of that very KZN Policy.

What is most disturbing however, is that officials from the provincial depariment

of education have at various stages either:

(a) denied the existence of any provincial pelicy on scholar transport; or
{b) have stated that this is only a draft policy, or

(c) that the policy is limited to scﬁool excursions only; or

{d) they have said that this policy has been superseded by the National

Learner Transport Policy.

At a meeting held on 7 April 2015 between EE and both provincial departments

of transport and education EE was advised by ‘Ms Sfilbongile Nkosi’ (whose

correct and full name is Ms Sibongile Tracy Nkosi) of the provincial depariment
of education (acting senior manager) that the department has a “draft policy”
which has not yet been approved but which provides that learner transport
should be provided to learners walking more than 3 kilometres to school. We
were told that this applies only to schools of need and not to schools of choice
and Ms Nkosi said that nbst learners in Nquthu are going to a school of choice

and not need. A copy of a minute of this meeting, prepared by EE, is attached

marked “NN12".

INUR /V 4
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152. At the meeting held on 7 April 2015, with the provincial departments, we were

1563.

154.

told that there is only a draft policy which has not yet been published for public
comment. | refer to “NN12" and to pages 3-4 thereof. EE recorded Ms Nkosi

saying at this meeting:

“... But we don’t have a policy on learner transport. It's in draft form.
We have just presented it to the top management in the Department,
who have given their input. On 15 April [2015] it's going back to top
management, and then it will hopefully be adopted. We have
consulted with the Department of Transport and other stakeholders in
the formulation of this policy. 1 don't know what circular you're talking
about. Who signed it?” (See page 5 of the minute.)

After the meeting of 7 April 2015 and on 7 May 2015 Ms Nkosi of the provincial

department of education responded in an email saying that that provincial

department is “aware of the existing Scholar Policy however its intention was to

address the issue of excursions by schools...”. A copy of this email is attached

marked “NN13”" and I refer specifically to the last page of that email.

Thereafter, and at a meeting held on 30 August 2016 between EE and the

provincial department of education, the provincial department provided certain

written responses to earlier questions we had addressed to them on 2 August
2016. | attach marked “NN14" our questions dated 2 August 2018 and the
written response from the department given to us on 30 August 2016 marked
“NN15”. What | want to refer to specifically is the question we presented

regarding the provincial policy on scholar transport.

(a) The question was:

wy
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“7.1 Iniight of the conflicting statements of former officials, EE seeks
clarity on the status of the promulgated KZN Learner Transport Policy.

Is the policy valid? If yes, is it being implemented?”

(b) The answer from the provincial department of education was:

“The Department agreed that there is a policy on Learner Transport

that exist[s] in the department’s website however it is not implemented

so it is invalid. The department is in a process of coming up with the

final policy of Subsidised Dedicated Learner Transport.. This is as a
result of the fact that this policy is silent on crucial elements of the

programme.” (See response to question 7.1 in “NN15”)

Later in that response, the provincial department of education also referred to a

“KZN draft policy for the provision of subsidized dedicated learner transport...”.

However, at a meeting held on 17 November 2016 between EE and the

provincial department of transport, we were told that that department is using

the national policy on scholar transport and js unaware of any specific

provincial policy or draft_policy on this. A copy of a minute of this meeting

prepared by EE is attached marked “NN16” and | refer specifically to paragraph
16 where EE recorded the response from the provincial department of transport
as:
“Officials of the DoT are currently using the national policy on scholar
transport. They are unaware of a specific draft provincial (KZN) policy

(DoT indicates that someone else in the DoT may be aware of this draft
policy). Currently, there is work being done in the DoT to develop a
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policy (including a 2020 Strategy) but this could take several years to

complete. DoT states that, in any event, national policy supersede[s]

provincial policy.”
It makes no sense that the signed and published provincial policy on scholar
transport continues to be published on the Education MEC’s website when the
provincial department believes it is “invalid” and then only because ‘it was
never implemented”. There had to have been a reason for the formulation of
the policy in the first place and it was signed by the former Education MEC.
What is clear is that school applications for scholar transport have been based

on this very policy. Perhaps this state of affairs can be given some clarity in

this application.

IS THERE A DRAFT PROVINCIAL POLICY ON SCHOLAR TRANSPORT?

On 7 April 2015, at our'meeting with the provincial department of education

(see page 3-4 of “NN12") EE was advised that the 2013 published policy was a

draft policy.

Then, at a meeting with the provincial department of education on 30 August
2016, EE was told of another draft policy, a copy of which is attached marked
“NN17". We have been told that this draft policy is awaiting input from the
provincial department of transport. Yet, as pointed out earlier, our meeting with
transport officials on 17 November 2016 revealed that those officials at the

meeting knew nothing about the draft policy.

The position in the Province is thus very confusing and has been for some time.

NN v
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The draft policy (‘NN17") is undated, formulated by the provincial depariment of
education and entitled “Draft Policy on Dedicated Subsidised Learner Transport

Services”.
The draft policy describes its “scope and application” in section 4 as follows:

“The policy is applicable to the ordinary public schools in rural areas of the

KwaZulu-Natal Province which are three kilometres or further from the nearest

grade appropriate school and where_no public transport is available. The

Head of Department may, under exceptional circumstances, authori[s]e the
provision of a learner transport scheme where he or she deems fit, subject to

the merits of each case.”

Obviously learners in these 12 schools qualify for scholar transport because

they walk more than three kilometres to their nearest school.

However a more pressing problem arises. The draft policy states that it only
applies where no public transport is available. What about those learners, as in
these 12 schools, who simply cannot afford public transport, to the extent that

such is available?

Another important issue is that the draft policy (and indeed the practice in the
Province) is limited to only one option, that is, dedicated subsidised learner
transport services. The draft policy makes no provision for any of the alternative
transport methods which are outlined in and fall to be considered in terms of the
National Learner Transport Policy. Those alternative transport methods are set
out in “NN4” in section 2.2 at page 18. The National Learner Transport Policy

includes “dedicated learner transport services” and “non-dedicated learner
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transport services”. In the first model, available subsidies are provided to
transport operators whereas in the second model, subsidies when provided are
given to learners who use these government subsidies to pay for existing public

transport services to enabie them to reach school.

The provincial department of transport has said that it does not consider nor
make provision for any options other than that of dedicated transport for
scholars to fulfil scholar transport needs in Prévince. Why this is so has not
been explained. This is important because of the many learners we
interviewed who said that they could not afford existing public transport. |

return to this issue later in this affidavit.

Further, the draft policy does not provide for any joint planning or integration
with local government regarding routes, available transport, or even alighment

to provincial and municipal integrated transport plans.

Even more disturbingly, it appears from our various engagements with the
provincial departments of education and transport that the department of
education refies almost entirely on the department of transport to budget for

and to provide fransport to scholars.

| demonstrate this by reference to the following. At the meeting with the

provincial department of education on 30 August 2016, one of the questions we

asked was why the budget for the provincial department of transport for learner
transport had fallen from an actual expenditure in 2015/2016 of R201 miliion to

only R185 miliion for 2016/2017. A copy of the minutes of this meeting
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prepared by EE is attached marked “NN18". The response was that the
provincial department of transport had underspent about R15 million in the
2014/2015 financial year despite the provincial department of education
submitting their scholar transport needs to them (see page 5 of NN18). in the

result, this underspent R15 million was rolled over into the following financial

year..

We were also told at the meeting on 30 August 2016 that the provincial
department of education is only responsible for determining the need for

scholar transport but that it was wholly up to the provincial depariment of

transport to motivate for and obtain the budget for scholar transport. We were

told by provincial education officials that the provincial department of transport

had not sought input from the department of education in its request for funds

from the provincial treasury.

The result is that the provincial department of education will only provide further

scholar transport if there is an increase in funding sought and obtained by the

department of transport.

However, at our meeting with provincial transport officials on 17 November

20186 ("“NN16") we were told that the provincial ‘department of education is

responsible for assessing the need for scholar transport and_that determines

the scholar transport budget provided by the provincial treasury. Treasury

allocates this budget to the provincial department of transport to procure the

required transport. Our minute records (at paragraph 5):

M
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“Nevertheless, it is the DoE that must make submissions to Treasury
for greater allocation. The DoT has not made any submissions as such

before Treasury.”

173. Provincial transport officials told us at the meeting on 17 November 2016 that:

“In 2016/2017, the budget will not increase, despite the DoT receiving

increased learner numbers in terms of scholar transport from the DoE.
DoT states that DoE keeps adding learners without any consideration
for the budget.” (paragraph 6, “NN16".)

174. Further, the provincial department of transport advised us (as reflected in

“NN16") that:

“22. Regarding backlog, the DoT cannot increase services without

DoE authority as budgets come from DoE.”

26. DoT ... needs R45 billion to provide scholar fransport to every
learner requiring it in KZN.

27. The DoE must motivate for more funds to be allocated towards

scholar transport.”

175. Worryingly, the provincial transport officials at the meeting of 17 November
2016 appeared to have no knowledge of the situation confronting learners in

the 12 schools in Nguthu (see paragraph 32 of “NN16”):

“32. In terms of question 5.21, DoT officials are unaware of the
specifics of Nquthu, but indicate that the demand for scholar transport

is huge generally — there are some learners who qualify but are still not

being provided.”
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Clearly therefore, each of the provincial department believes it is the
responsibility of the other to motivate for and secure additional funds to provide
scholar transport. So, if no one “owns” the budget for scholar transport in the
Province, how can such budget ever be responsive to the need for which it is

aliocated in the first place?

All of this confusion remains despite the provincial department of transport
advising us at the meeting of 17 November 2016 that they are part of a task
team with the provincial department of education which had been set up five
months earlier (circa June 2016), which is about a year after the National
Learner Transport Policy was published and which requires the establishment
of inter-departmental provincial planning committees.  Provincial transport
officials told us that this task team meets once monthly (see paragraph 19 of

“NN16") and had held three meetings up to that date.
The situation is baffling to say the least.
What is obvious is that;

(a) There is confusion between the provincial departments of transport and
education on whether there is a final and formal policy on scholar

transport within the Province or not.

(b) There is confusion between the provincial departments of education
and transport as to whether there is a draft provincial policy on scholar

transport or not and critically, by when it will be finalised.
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(c) Most importantly, it is apparent that the two relevant departments each
look upon the other as being responsible for motivating for more funds
to provide scholar transport. The net result is that for the 2016/2017
year, there will be no increase in funds for scholar transport in the
Province and existing bus services to schools will be cut back. (See

paragraph 34 of "NN16”).

180. On 14 November 2016, EE met with officials from the national departments of

181.

basic education and transport and a copy of a minute of this meeting compiled

by EE is attached marked “NN19”. It will be seen from page one thereof that
the National Interdepartmental Committee established in terms of the National
Learner Transport Policy is operational. We asked whether the Provincial Joint
Planning Committee, required in the National Learner Transport Policy had
been established in the Province. Officials from the national department
informed us that “KZN has been more difficult and that interdepartmental
cooperation there has been a challenge.” We were told that it was only after
direct intervention by the National Interdepartmental Committee that a
memorandum of understanding has been concluded between the provincial

departments of education and transport.

Notwithstanding this, there is still confusion in the Province with each
department looking to the other to find more funding to address a glaring need
for scholar transport. While this confusion reigns between the provincial
government departments of education and transport, the need for scholar

transport continues to grow.
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. - THE NEED FOR GOVERNMENTALLY ASSISTED SCHOLAR TRANSPORT

IN THE PROVINCE

182. | respectfully submit that there can be no doubt that there is an overwhelming

need for governmentally provided scholar transport in the Province. This

emerges from statistics given to us by the provincial department of education

during or about 30 August 2016 which is an extract from their database on

(;( schools within the Province which require scholar transport.

183. | attach a copy of the database entries as it pertains to the Umzinyathi District

marked “NN20”.

(a)

(b)

(c)

(d)

Column 3 gives statistics for the Nquthu area.

EE was informed that the “year” column indicates the year that the
schools made application for learner transport. From this we see that
many schools applied for scholar transport in 2013 and have remained
on the database since then with additional applications from other

schools being added during the period 2014-2016.

ltem 59 deals with Ratang Primary School which appears to be
assisted by “taxi” although the provincial department of transport says

that it only provides buses for scholar transport. We do not know why

this is.

Also of importance is item 10 depicting Hlalele Primary School which is

the 28 and 29" respondent school. | have already referred to the 2014
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application form from this school ("NN8”). This school in its 2016
application has, according to the database, 192 learners in need of
transport, with the distances being between 12 and 40 kilometres to

school.

There are 3 schools which indicate 40 kilometres to school as the

“HIGHEST KM" and a further four which indicate above 20 kilometres

to school, and which schools do not have scholar transport. These are
all quintile one schools. As EE understands, schools in the country are
ranked from quintiles one to five, with quintile one equating to the
poorest and most in need. IThe quintiles are normally used for the
allocation of budgets as a yardstick of heed. Usually, quintiles one to

three are free schools while quintiles four to five are fee paying schools.

There are 12 schools which indicate the “LOWEST KM" to he above 10
kilometres to school, which schools do not have scholar transport.

These are all quintile one schools.

Of the 69 schools listed, all are quintile one except eight schools, which

are quintite two schools.

It must be kept in mind that this database excludes schools which the
department says is attended by learners out of choice and not need.
This means that the five schools refused scholar transport in this
application (10" to 19t respondent schools) have simply been left out

of the database.
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The information in this database was analysed by EE and a copy of this

analysis is attached marked "NN21”. From this analysis, it is apparent that:

(a) the total number of learners, according to the information given to us,

who qualify for scholar transport in Nquthu is 9, 843;
(b) the total number of learners provided with transport is 1, 856; and
{c} learners who do not receive transport are 7, 987 in number.

Therefore, according to provincial statistics, 18.86% of learners in need of

transport are given transport while the vast majority of 81.14% are not assisted

with scholar transport.

I now compare how these provincial figures compare with other provinces in the

country.

Attached marked “NN22" is an analysis about the extent to which scholar
transport is needed countrywide. These statistics were provided by the nationai
department of transport and were used by EE in its submissions on the 2016

Division of Revenue Bill ("NN8").

| stated earlier that EE has severe doubts about the reliability of these statistics
given the statistics from the National Census of 2013, demonstrating a more

serious picture a mere two years earlier.

(a) Firstly it will be noted from column E that only 4.22 % of all learners in

the country are in need of transport, which seems very low.
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KwaZulu-Natal is reflected as having 22.95% of the total number of
learners in the country, yet it was allocated only 7.87% of the budget

applied for by the national department of transport for the 2015/2016

year.

However the learners in the Province reflected as needing and
qualifying for scholar transport is 71, 000 learners which is said to be
13.74% of the nationwide need. Having regard to the vast rural areas in

the Province, this percentage seems very low.

Of the 71, 000 learners identified as being in need of and qualifying for
transport in the Province, column H reflects that 49.03% of such
learners need transport. But, this figure seems inordinately low given
that the provincial statistics for Nquthu alone reflect a need of 81.14%
of learners who need transport but who are not receiving transport.

(See page 2 of “NN21”.)

KwaZulu-Natal has 22.95% of learners nation-wide yet only 9.28%

receive scholar transport (column | of “NN22".}

[n our most recent meeting with the provincial department of transport

on 17 November 2016, we were advised that there are in fact 20, 000

learners who are in need of and qualify for transport in the Province
and not 71, 000 suggested by the national department of transport.

(See paragraph 8 of "NN16" and the first paragraph on that page.)
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None of the national figures makes sense and the national figures of “need”

appear to be wholly inaccurate (*NN22").

The higher figure of 90 000 needy scholars in the Province (and not 71,000)
also appears in the provincial department of transport's second quarterly report

for July to September 2016, which is attached marked “NN23” (see the table on

page 2.)

In the Umzinyathi district the number of scholars requiring transport is reflected
as 8, 039 and the total number of scholars reflected as qualifying for transport
but who will not receive transport in the 2016/2017 year is 3, 784 (table on page

2 of "NN23").

What is perturbing, on anyone’s version of the figures of scholars in need of
transport in the Province, is that little has been done over the years to meet the

need by way of properly formulated and planned hudgeting.

| turn now to examine budgets that have been made available over recent

years for scholar transport in the Province.

Scholar transport budgets have to be understood with reference to, infer alia,
the Medium Term Expenditure Framework budgeting process. As EE
understands this is a budgeting process that takes an entire year to be
implemented. This process requires provincial benchmarking in December and
January of each financial year to ensure that budgets are tabled and debated

before a provincial legislature during February and March of a financial year.
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This means that by Jantary each year, which is the start of a school academic
year, all relevant planning and budget motivations should already be formulated
and subject only to minimal change bearing in mind also that by the start of the
academic year, the previous years' budget will still be in place and running its

course.

EE prepared an analysis of the budget allocations for scholar transport in the
Province for the periods 2013/14 to 2016/17. A copy is attached marked
‘NN24”. That analysis depicts information provided by the ‘provincial
departments of transport and education and other sources and includes the

Medium Term Expenditure Framework targets for each financial year.
It is significant to note the following:

(a) Although budgets for scholar fransport increased between 2013/14 to

2015/16, the budget for 2016/17 dropped by almost 8% (page 3 of

“‘NN24"),

(b) In 2015/16 the provincial department of transport spent R201.403
million to transport 43, 990 scholars. Yet it budgeted only R186 million
for 2016/17 to transport an increased targeted number of learners of
44, 490. According to this the provincial department of transport is

planning to transport 500 _more fearners with a budget of almost eight

percent less than the previous year (page 5 of “NN24™).
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(c) However, what is most problematic is that over the years, the_two

provincial departments have consistently had different estimates of how

many scholars need transport in the Provinge. This is demonstrated in

the tables on page 4 of “NN24”,
{d) To simplify:

(i). In 2013/2014, the targets presented by the provincial
departments of transport exceeded those presented by

education;

(i) in 2014/2015, the targeis presented by the department of

transport were lower than the targets from the depariment of

education; and

(i) in the 2015/2016 budget, the targets present by the department
of education remained unchanged while the department of

transport’s targets were revised downwards.

(e} The provincial department of education did not present any targets in

the current 2016/2017 budget but the targets presented by the

provincial department of transport are more than double those

presented in the previous years’ budget (page 5 of “NN24"}.

197. It is important to note that the budget forecast for 2018/19 by the provincial

department of transport (page 5 of “NN24") is less than the amount spent in
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2015/16, although the targeted number learners to be transported increases by

1500.
198. Two further points are of importance.

(a) Firstly, despite the target increase in the number of learners to be
transported for the 2018/19 period, no extra provisioning for transport

has been budgeted or catered for.

(b) A letter from the provincial department of transport, dated 30 May 20186,
to the provincial department of education, which is annexed marked
annexure ‘NN285,” indicates that the department is unable to provide

any further transport due to budgetary constraints.

{c) That letter ("NN25”) records that the provincial department of transport
has “had many requests for additional services, throughout the

province, lately,” which supports a conclusion that there is no co-

ordinated and planned transport provision at thé start of each academic

year between the two provincial departments.

(d) Much less does there appear to be any co-operative planning between
both provincial departments based on an up to date assessment of

needs, with a systematic prioritisation of learner needs.

J. PROBLEMS IN THE PROVINCIAL SCHOLAR TRANSPORT PLANNING

PROCESS
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Failure of co-operative governance in planning and implementation of

scholar transport

Based on the foregoing, it seems clear that there has been a painful failure in
interdepartmental planning and budgeting for scholar transport for needy

scholars in the Province.

Obviously, much more work needs to be done in the Province if there is to be
an adequate response to the problem of learners who need governmentally

assisted scholar transport.

As stated previously, despite the passage of the National Learner Transport
Policy in October 2015, there is as yet (confirmed as recently as 17 November
2016) very little by way of a joint approach to addressing this problem by the

provincial departments of education and transport.

We are told that there are standard operating procedures and a memorandum
of agreement between the two provincial departments, yet from the recent
meetings with the provincial department of education on 30 August 2016 and
the provincial department of transport on 17 November 2016 (both late last
year), it would seem that both departments still expect the other to motivate for

more funds to address the problem.

What we do know is that funds for this financial year are being reduced and that
existing services may be cut, at least to the three schools in Nquthu currently

receiving buses for scholar transport.
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204. Our experience during 2015 with respect to these three schools and the

provision of buses to them is instructive and bears mentioning. This is how this

saga unfolded.

(a)

(4

(b)

(c)

(d)

These three schools (Esikhumbuzweni High School, Mangeni High
School and Nhlalakahle Secondary School) were accepted by the
provincial department of education as qualifying for scholar transport
for the 2015 academic year. We were notified of this five months into
the academic year on 7 May 2015, No transport was provided by
October 2015, some six months after we were notified and 10 months
into the academic year at the school. - It was only after EE threatened
urgent litigation that seven buses suddenly arrived at the schools on
Sunday 8 November 2015, without the schools having been notified of

this.

The drivers of the buses sent to the schools had no idea about which
routes they would follow, nor about the numbers of students they were

expected to transport.

The Principals of the schools had to intervene urgently and planned the
routes to ensure that their scholars could be transported. All of this is
was despite the fact that the provincial department of transport is

ostensibly in charge of this aspect of the planning and implementation.

There is no way that the provincial department of transport could have

known what the daily operating costs of the buses would be because
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the buses were sent without planned routes. It is therefore mind-
boggling how, in these circumstances, the provision of these seven
buses provided to three schools could have been planned for in

advance and a realistic assessment made of what it would cost.

(e) Disturbingly, there appeared to be no assessment of other schools in
the immediate area that could have been serviced by those seven
buses. For example, Esikhumbuzweni High School is opposite a
primary school where learners walk to school and are not provided
transport. Similarly, Mangeni High School is in relatively close proximity
to Magogo Primary School and Manzolwandle Primary School, which

have both been identified by the provincial department of education as

schools where learners are in need of scholar transport.

(f) EE has been told about similar occurrences in the past which has
caused unrest in the community because some scholars walking long
distances to school and going the same way as the buses transpoiting

other scholars were not allowed to use the buses to school.

205. What this experience demonstrates is a fundamental lack of planning at the
provincial level. That appears to be the position as recently as August to

November 2016.

208. Apart from all of this, there are additional problems, described below, in the
entire process of meeting the constitutional obligation to make the right to basic

education a reality for those in need.
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Information gathered by the Province from schools is wholly inadequate

It is entirely unclear what quality of information is gathered from the schools.
We are told that schools make application based on need. Yet, in our
interaction with school principals many of them have said that they have
stopped applying because they have simply heard nothing from the provincial
department of education, despite the passage of years. This was confirmed by
the provincial department of education at our meeting on 30 August 2016

where EE minuted a response from the department, attached marked “NN18”

that:

“The KZNDoT only responds to successful application[s] and schools
are not informed that they are denied. The KZNDoE lamented the fact
that at times they don't get enough information from the KZNDoT and
they fail to respond adequately to requests for information from the

KZNDoE.” (“NN18" at page 3, being the response to our question 9.1.)

Further, we have been told that the fifth respondent, the District Director of the
Umzinyathi District, obtains information annually from the schools, summarises
it and transmits it to the provincial department of education. Again, we have no
idea what information is sought from the schools and presented to the
provincial dspartment of education. For example, why does the provincial
department of education claim that the five schools (10" to 19" respondent

schools) are schools of “choice”, when those learners have told EE that these

S AT




209.

J3.

210.

Founding Affidavit: Page |80

are the only schools available fo them, that is, these schools are schools of

“need”.

Further, we have been told that the provincial department of education
conducts a “snap survey” at the beginning of every year, which is a quick
survey conducted over 10 days to determine what is needed in terms of scholar
transport in the Province. How this “snap survey” fits in in the entire budgeting

and planning process remains unclear particularly since only one section of this

snap survey focuses on scholar transport {see pages 2-3 of “NN18", in
response to our question 8.1). EE doubts that information gleaned in such a
small, quick survey can be-meaningful or of any decent quality. In any event,
we have bheen told that the results of the snap survey conducted in January at
the start of this academic year will only become available in March or April

2017, some four months into this academic year.

Alternative scholar transport options have not been considered in the

Province

What seems clear is that the provincial department of education has kept

statistics and applies its “policy” on scholar transport based on a school in heed

and not a learner in need. Why this is so has never been explained given that

the National Learner Transport Policy identifies several models to assist needy

learners. The Province appears to have closed its mind to the various options

available to it to help scholars in need.

H
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Furthermore, there is no explanation for why the provincial depariments of

education and transport provide only dedicated subsidised learner transport, in

the form of buses, when there are a host of options, outlined in the National
Learner Transport Policy to assist scholars in need, for example, by subsidising
the fares of scholars to enable them to use existing public transport where this

is available. There appears to have been no consideration of other alternatives
at all, some alternatives of which could be potentially cheaper than providing an

entire dedicated bus to a school.

Despite our years of interaction with both provincial departments, EE has seen
no cost-benefit analyses or planning on the various options and why one model

is selected to the exclusion of all other alternatives.

Perhaps now the relevant departments will explain their choice in this

application.

Lack of clear policy in the Province

The most disturbing aspect of all of this, however, is the complete confusion
over the 2013 published provincial policy on scholar transport which was signed
officially by the Transport MEC at the time. There had to have been a reason
for its formulation and publication in the first place, yet a scant three years later,

the provincial department of education says that this was never implemented

and is therefore “invalid”.
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Given that the “draft policy” (whether it is the 2013 signed version ("NN11") or
the draft given to us in August 2016 (“NN17”)) appears to have remained a draft
for quite a while now, there is simply no indication of what the hold-up is, nor

when it might be finalised and implemented.

It stands to reason that there have to be clear policy choices expressed in a
stated policy for the relevant provincial government departments jointly to plan,
budget for and to allocate funds. Of coursé; any policy has to be preceded by

an accurate assessment of need, bearing in mind that this will change yearly.

If this is not done, how is there to be any accountability with respect to whether
the policy is being implemented adequately or whether the policy choices are

adequate at all?

More importantly, from a Rule of Law perspective, how are the beneficiaries of
such policy, that is scholars in need or their teachers, Principals and parents,
be expected to know what might be available to assist them, if the provincial

policy or position is not clearly expressed or expressed at all?

Instead, we were advised on 17 November 2016 that there will be spending
cuts. We still have no idea, despite years of involvement with provincial (and
national) authorities, what precipitated this state of affairs or, indeed, when the

situation might improve, if ever.

Even if funding is presently constrained, it would appear that neither provincial

department believes it is under any obligation to plan in advance to remedy the
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situation. It is not good enough for the Province simply to repeat, year in and
year out, that they cannot do more because they have no money, without
saying what is planned to resolve the problem in the future. In the light of the
right to a basic education in section 29 of the Bill of Rights, and related rights,
vesting in these needy scholars, it is simply not good enough for the Province

to keep saying “we do not have enough budget”.

To the contrary, | am advised and respectfully submit that the proposed cut-
backs on existing scholar transport buses in 2017 will constitute a retrograde

step and contrary to provincial constitutional duties in terms of section 7(2) of

the Bill of Rights.

Again, EE is uncertain precisely what the sfafus quo is for this academic year

(2017). We still do not have the results of this years’ “snap survey” undertaken

by the provincial department of education. Accordingly, we sent letters to both

provincial departments on 8 March 2017 and 9 March 2017 seeking clarity once

more on their stated positions with respect to these schools and in respect of
this academic year. We did so because there has been no additional scholar
transport services sent to these 12 schools this year. Copies of these letters
are attached marked "NN26” and “NN27". We have not received a response to

these letters, despite requesting a response by 13 March 2017,

I turn now to deal with the specific forms of relief sought in this application and

our submissions in respect of each.
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SUBMISSIONS ON RELIEF SOUGHT

Review in terms of the Promotion of Administrative Justice Act

This is a review of administrative action in terms of the Promotion of

Administrative Justice Act 3 of 2000. The Court will note that EE has not

brought this application in terms of Rule 53. This is because it is our
experience that governmental departments more often than not take many

months to file the “record” of their decisions, which inevitably delays resolution

of matters.

In this appliéation, we have set out chapter and verse of our extensive
interactions with the first to fourth respondents and district and national
departments and if there were more documented information to feed into these

decisions, we would have been given this information by now.

Accordingly, EE will waive its right to the “record” in terms of Rule 53, noting
that the respondents (where direct relief is sought against them) are given an
opportunity to respond to the allegations in this founding affidavit and to present

the documents they bhelieve to be appropriate.

Furthermore, it will be seen below that there is some urgency in having this
application resolved, given that we are already at the end of the first quarter of

this academic year and the 12 schools have no governmentally assisted

scholar transport.
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228. | direct this Court's aftention to the fact that the decisions which we seek to

229.

230.

231.

K2.

review in this application appear to have first been taken during 2015, if not
much earlier. However, it was only as recently as August-November 2016 that
we were finally told that there will be no further provision for scholar transport in
the Province for this academic year. Worse, we were advised on 17 November

2016 that existing transport services to three schools in Nquthu may in fact end.

Further, there has been no transport provided at all to these 12 schools since

the commencement of the academic year in January 2017.

We sought official confirmation from the provincial departments of transport and
education about scholar transport for these 12 schools, in respect of this
academic year, and did so on 8 March 2017 and 9 March 2017. As we

understand, the position will not change in this academic year.

| respectfully submit therefore, that these proceedings are brought within the
time limits in PAJA. If we are out of time, then | respectfully seek condonation
upon the basis that EE exhausted all possible options before bringing this
application. | submit in particular that the chronology of our various interactions
with national and provincial governments and other stakeholders set out in

“NN9” fully demonstrates this.

Declarator on violated rights
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in paragraph 1 of the Notice of Motion EE seeks an order declaring that the
rights of the learners in these 12 schools have been violated by the failure of

the first to fourth respondents to provide scholar transport to learners in need.

The primary right of these scholars in need that has been violated is the right to
basic education in section 29(1)(a) of the Bill of Rights. As stated, this right is
immediately realisable and not subject to progressive realisation as is the case

with the right to “further education” or other socio-economic rights in the Bill of

Rights.

Linked to this violation are the further violations of the rights of these needy

scholars to:
(a) dignity in section 10 of the Bill of Rights;

(b) the right to freedom and security of the person in section 12 of the BIll

of Rights;

(c) the right to have decisions made about their circumstances based on
what is in their "best interests” as set out in section 28(2) of the Bill of

Rights; and

(d) their rights to equality, in section 9 of the Bill of Rights, linked to their
right not to be discriminated against with respect to access to basic
education because of their impoverished circumstances, compared to

other scholars in the country who bensfit from scholar transport.
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