IN THE HIGH COURT OF SOUTH AFRIGA

(KWAZU LU-NATAL DtVtStON, pIETERMARITZBU RG)

Case No: 8528/18P
ln the matter of:

EQUAL EDUCATION

Applicant

and

MEC FOR EDUCATION: KWAZULU-NATAL
POLICE COMMISSIONER OF KWAZULU.NATAL

First Respondent

Second Respondent

APPLICANT'S REPLY TO RESPONDENTS' ANSWERING AFFIDAVIT

l, the undersigned,

NTSHADI MOFOKENG

do hereby make oath and state:

1 I am an adult female, serving as the Chief Operations Officer of Equal
Education ("EE"), the applicant in this matter. I deposed to the founding affidavit

on behalf of EE.

.

P-"

The facts contained in this affidavit are; to the best of my knowledge, true and
correct and are, unless indicated by the context, within my personal knowledge.

Where

I

make legal submissions,

I do So on the advice of my legal

representatives, Equal Education Law Centre ("EELC') whose advice I believe
to be correct.

I have read the answering affidavit filed on behalf of both the first and second
respondents in this application. To the extent that

I fail to respond to

any

averment in the answering affidavit that is inconsistent with what has been set
out in the founding affidavit in this application, it must be taken to be denied.

The rest of the affidavit proceeds as foltows:

4.1

ln PART A, I set out the essence of the applicant's case.

4.2

ln PART B, I

summarise the respondents' main arguments and respond

thereto, addressing the respondents' contentions pertaining to the mootness of

the court proceedings and the section 4 meeting and the requirements of the
Regulation of Gatherings Act 205 of 1993 ("the RGA").
4.3

Finally,

in PART G, I respond ad seriatim to the respondents' answering

affidavit, to the extent that it is necessary for me to do so.

THE ESSENCE OF EE'S APPLICATION

This application concerns the right of children, and in particular learners, to
peacefully picket and protest.

2

Protest is one of the few political tools available to children which enable them

to express their needs and views, and to hold political power to

account,

particularly on issues that directly affect them such as scholar transport.

7

Despite this, and despite the fact that the convenor gave adequate n6tice in
terms of the RGA and followed all the requisite procedures prescribed by the
same Act, the officials of the first and second respondents acted unlawfully and

dispersed EE's and its member$' protest, which was meant to take place on

11

July 2017 ("the protest").

Not only was the protest unlawfully dispersed, but the protesters (EE members,

many of whorn were learners under the age of 18 years), were threatened with
physical harrn, including the use of tear gas, by officials of the respondents.

ln its application, EE submits that the unlaMul dispersal of its protest violated
the constitutionally guaranteed rights of EE and its members and failed to take
into account the best interest of the child, which the Constitution says must be
considered of paramount importance in all matters concerning the child. The
respondents were constitutionally mandated in terms of section 28(2) of the
Constitution to place the best ihterests of the learners at the protest at the
centre of engagements with the applicant. lt is clear that this did not happen
because most of EE's members at the protest were minors at the time and
were threatened with violence in order to affect an unlawful dispersal of their
protest.

10

The shutting down of the lawful protest atso implicated the learners' right to
basic education, which the tearners had gathered to assert. ln addition, the
violent and intentional manner of preventing the lawful protest infringed on the

dignity

of EE's members, and threatened their right to safety and

bodily

integrity.

11

EE therefore brings this application not only to vindicate its own rights, but also

to vindicate the rights of its members and particularly those who participated in
the laMu! protest. As set out in our founding affidavit, this matter is also brought

on behalf of EE, who considers it of critical public importance that

the

respondents, as representatives of the state, understand fully the nature of the
rights violations at play, and request that this Honourable Court grant the orders

sought in EE's notice of motion to vindicate these rights.

APPLICANT'S REPONSE TO THE RESPONDENTS' MAIN ARGUMENTS

12

The respondents' main defences can be summarised as follows:

12.1 The respondents argue

that EE's application is moot and should not

I

Court.

ln their answering

be

affidavit the

respondents contend that the moment for the protest has passed, and as such,

granting of the relief sought by EE will have no effect. On this ground, the
respondents submit, the application should be dismissed.

12.2 The respondents submit that EE's founding papers are 'prolixious', and as
such, a costs order must be granted in favour of the respondents.

4

obligation to ensure that the
12.3 The respondents argue further that there is a legal

by section 4 of the RGA
first respondent was present at the meeting required
first respondent to
("the section 4 meeting"), and that the failure to invite the

the section

4

meeting amounts

to unfair

discrimination against the first

respondent and violated its rights'

13

and set out why
ln this section, I briefly respond to the aforesaid arguments
theY lack merit.

The mootness of fhe proceedings before this Court

14

I deny that the application is moot.

while the events of the protest have passed'

the order will have some
nothing turns on that. The overriding factor is whether
relief sought by EE
practical effect on the parties or others. lt is evident from the
in its application that this will be the case'

15

potentially relevant factors
The constitutional eourt had set out the following as
in determining whether a matter is moot:

might have;
15.1 the nature and extent of the practical effect that any possible order

15.2 the imPortance of the issue;

15.3 the comPlexitY of the issue;
disputes
15.4 the fullness or othenvise of the argument advanced and resolving
between different courts; and

15.5 the interest of justice'

16

Moreover, in matters concerning the rights of learners to equality and dignity,

the courts have placed even greater weight on the interests of justice
requirement when considering whether to hear a matter that may be moot.l

17

I reiterate, this matter is about safeguarding the right of children and youth to
peacefully .picket and protest.

A right which was unlawfully infringed by the

respondents. The applicant brings this application not only to vindicate its rights

and the rights of its members, but to ensure that the respondents, as
representatives of the state, understand fully the nature of the rights violations
at play. EE submit that it is in the public interest for the court to hear this matter
and decide on the constitutional issues raised herein.

18

The attitude of the respondents' representatives on the day of the protest
afforded us no opportunity

to

interdict their unlawful conduct. When we

informed those representatives that they were acting

in violation of

the

Constitution, we.were told, that we could take them to court. lndeed, this was

our only recourse, after efforts to engage with the respondents and our
repeated demand for an apology, came to nil.

19

The learners, children and EE have had no effective remedy to the violation of
their rights, despite months of efforts to engage with, or at least get a concrete
response from, the respondents.

' MEC for Education: KwaZulu-Natal and Others v Pillay 2008 (1) SA 474 (CC); Hodrskool Ermelo
and Another v Head of Department of Education: Mpumalanga and Others 2009 (3) S,A422 (SCA).

20

The fact that a matter is moot as between the parties, which we submit this
matter is not, is not an absolute bar to its hearing. The C6urt may consider
whether there may be some practical effect of its ruling, not only on the parties,

, but on others.' As we explained in our founding affidavit, the unlaMul conduct

of the respondents created a negative impression amongst EE, its members
and the public, that a lawful and peaceful picket or protest could unjustifiably
and unlaMully be dispersed.

21

lf this matter is not adjudicated by this Honourable Court, the respondents'
unlaMul conduct, which they have never acknowledged or apologised for, may
deter organisations, learners and children from exercising their rights in a lawful
and peaceful manner.

22 lt is clear that the respondents

misunderstand

the right to

peacefully

demonstrate and misconstrue the requirements of the RGA. lf their perception
is allowed to stand, the practical implication is clear. They and other organs of

state will continue to construct unlawful reasons for preventing activists and
citizens from exercising their rights to organise. Where the decision in a matter

will have a practical effect, the matter cannot be said to be moot.

23

lndeed, as a movement, EE has been faced with the type of impractical and
invasive claims about the requirements of the RGA that we see in this case. ln
many instances, the claim that the organ of state at which the protest will take
place must know of, or even consent to, the planned gathering has been raised

,

lndependent Electoral Commission v Langeberg Municipality 2001

(CC); 2001 3 SA 925 (CC) para 9.

I

BCLR 883

as,a bar. We deal with this assertion betow. For now, the critical point is that
there wit! be a clear practical impact arising from the view this Honourable
Court takes in this matter.

The section 4 meeting and procedural requirements of the RGA

24

The respondents say that the applicant was under a duty to invite the first
respondent to the section 4 meeting. There is no basis for that assertion. ln
fact, the respondents say that the "responsible officer" shoutd have invited
representatives of the first respondent to the section 4 meeting. Although we
submit that this is incorrect, it bears emphasis that even the respondents do not
claim that this atleged duty should fall on EE or any of its members.

25

ln the section that follows, I briefly deal with the relevant sections of the RGA

pertaining

to

Section

4

meetings,

the relevant role players and

their

responsibilities, and finally deal with the respondents' averments.

26

The convener of a gathering must submit a completed notice in terms of section

3(1) of the RGA ("the notice"). l, as convener, duly submitted a completed
notice to the Msunduzi Municipality, who is the relevant local authority in terms
of section 2(4)(a) of the RGA.

27

Section 2$)(a) of the RGA, requires that the local authority appoints the
Responsible Officer.

28

ln addition, section 3(5Xa) of the RGA provides that, if a member of the South

African Police Service ("the SAPS") who receives information of a planned

gathering, has reason to believe that the notice has not yet been given to the

Responsible officer concerned,

that SAPS member must furnish the

Responsibte Officer with the information. Section 3(5)(b) provides further that, if

the Responsible Officer receives information about a proposed gathering from
another source, the. Responsible officer will give the authorised member, a
person authorised by the Police Commissioner to represent and act on behalf
of the SAPS3, this information.

I was contacted by Ms Nobuhle

Mpanza, an official from the Msunduzi

Municipality's Traffic Department, who informed me about the section 4
meeting.

30

According to section 4(1) of the RGA, the Responsible Officer must consult with
the Authorised Member about the proposed gathering. After this consultation, if

the Responsible Officer is of the opinion that negotiations are necessary, the
Responsible Officer must call

a meeting in terms of section

(2)(b). The

responsibility and discretion falls squarely on the Responsible Officer, not on
the Convener.

31

Section 4(2)(b) sets out who must be present at the section 4 meeting, which
includes the Convener, the Authorised Member, and any other Responsible
Officer (if any).

be present. includino other public bodies. (our emphasis). Nowhere does the
RGA mention it being a requirement for the public body that is the subject of the
3

Section 2(2)(a) of the Regulation of Gatherings Act 205 of 1993.
9

protest (in this instance the KZN DOE), or the occupant of the location of the
protest, to. be present or invited to the section 4 meeting.

32

Section a(sXa) states that the Responsible Officer must ensure that a copy of

the Notice (and any amendments) be handed to the Convener, Authorised
Member and every party that attended the section

4

meeting. Again, this

responsibility falls squarely on the Responsible Officer.

33

Section 4(2)(b) states that the Convener must ensure that every marshal knows

the contents of the notice. lt states that the Authorised Member must ensure

thateverymemberoftheSAPSpr,esentatthegathering,knowthecontentsof
the notice. Nowhere does the RGA state that the Convener is responsible for
ensuring anyone else is aware of the contents of the notice.

34

The applicant, as the organisation convening the protest, complied with the
processes outlined in the RGA, namely:

34.1 EE completed the notice and handed it to the Msunduzi Municipality.
34.2 When contacted by the Msunduzi Municipality, EE attended the section 4
meeting.

34.3 EE informed it's martials of the content of the notice.

35

On the day of the protest, protestors gathered peacefully, and in accordance
with the conditions of the protest.

10

36

The first respondent's not being invited to the section

4

meeting bears no

relation to the legality of the gathering and has nothing to do with EE. EE was
not obliged, legally or otherwise, to inform the first respondent of its protest'

37

Although, as I have mentioned, the respondents' affidavit correctly suggests

that the Responsible Officer, and not EE, is tasked with invitations to the
section

4 meeting, the implication that this burden

could ever fall on the

convenor or activists is absurd. The burden cannot be ptaced on citizens,
seeking to assert their fundamental rights, to have an ability to assess and then

access all necessary functionaries. The onus is not on the Convener of the
protest.

38

EE, and indeed many individuals and activists, would never be in a position to
convene officials of different organs of state for section 4 meetings. lf they were

obligated to, it would allow organs of state to easily avoid having gatherings
proceed, by simply ignoring efforts to bring them to the table.

39

ln addition; it should be borne in mind that the notice procedure in the RGA is
exactly that: a notice procedure.

lt is not a

request for "approval". Peaceful

gathering is a fundamental democratic right. lt is for this reason that the RGA
requires notice to be given and provides that, if the state fails to convene a

section

4 meeting within 24 hours of that notice, such notice

becomes the

documentary basis on which the planned gathering can proceed.

40

The respondents argue that nothing in the RGA precludes an entity or body
being invited to a section

4 meeting who is located at the venue where the

protest is to take place' While correct, we submit
that the converse is also true,
that nothing in the RGA includes an obligation to invite the
entity or body who is
located at the venue where the protest is to take place.
This is at the discretion

of the Responsibte officer, and certainly never has anything to do with
the
Convenor.

RESPONSE TO FIRST AND SECOND RESPONDENTS' ANSWERING
AFFIDAVIT

41

I will now respond

seriatim

to the First and Second Respondents,Answering

Affidavit to the extent it is necess ary for me to do so.

AD PARAGRAPHS 1 TO 6

42

I deny these paragraphs. I deny the allegation that the founding affidavit are
unduly long.

AD PARAGRAPH 7

43

I deny this paragraph. The issue at hand is of utmost importance, not only
to

EE and its members, but to chitdren and youth in general, who make use of
protest as a means to politically engage, raise their views and concerns
on
issues directly affecting them.

44

The voices of the learners and children, who are members of EE and were at

the protest, is critical. lt shows the fear they felt because of the respondents'
conduct, the importance of the gathering and their campaign to them, and the
indignity they suffered at having the gathering shut down.
12

I
45

We submit that the contents of EE's founding papers were necessary and
important for purposes of stating EE and its members' case. lt was especially
important to include the learner statements where the tearners gave an account

of their experiences and how the unlawful actions of the officials of the
respondents affected them.

46

It is therefore disheartening that the

respondents regard the applicant's

founding papers as prolixious. This argument should not be entertained by this
Honourable Court and we submit that it should be summarily dismissed.

AD PARAGRAPHS 11 TO 17

47

I deny these paragraphs. The applicant deals with the allegations pertaining to

mootness above.

AD PARAGRAPHS 18.1 TO 18.5

48

The applicant notes the contents of these paragraphs.

AD PARAGRAPH 18.6

49

I deny this

paragraph. The respondents state, "[t]hat the applicant had no

knowledge of the fact that the applicant was to hold the protest at Department's

offices or any other offices of the Department in the city of Pietermaritzburg for
that matter".

13

50

The applicant adhered to atl the requirements in terms of the RGA for
a vatid
protest.

51

The applicant denies that it had no knowledge of the fact that it was to hold its
planned protest at the offices of the KwaZulu Natal Department
of Education's

("KZN DOE") offices and affirms that, in line with its notice given in terms
of
section 3 of the RGA, the applicant had full knowledge of this venue and did all
the necessary ptanning to hold the protest at the KZN DoE,s offices.

52

The applicant denies that the approval document is vague. The approval
document is not required in law. Moreover, the applicant did not draw up the
approval document, nor is the applicant or any other party required in law to
draw up an approval document. The applicant was therefore not responsible for

what contents the approval document included or did not. Arguments stating

that a document, which has no gffect on the laMulness or otheruvise of

a

protest, cannot be materially defective.

AD PARAGRAPHS 18.8

53

The applicant denies that the rights of first respondent had been violated due to

the applicant not being invited to the section

4 meeting on 11 July. The

applicant deals with the procedural steps required by section 4 of the RGA in
paragraphs$24 to 40 above. Moreover, the applicant avers that the applicant

t4

was invited to a section 4 meeting but asserts that this took place on 4 July
2017.

AD PARAGRAPHS 19 TO 24

54

The applicant notes the contents of these paragraphs'

AD PARAGRAPHS 25 TO 31

55

The applicant deals with the contents of these paragraphs in paragraphs 24 to
40 above.

AD PARAGRAPH 32

56

The applicant denies this paragraph, the applicant has not made out a case for
unfair discrimination.

AD PARAGRAPHS 33 TO 44

57

I deny

these paragraphs insofar as they conflict with what is stated above.

AD PARAGRAPH 45

SB

The respondents contend that the function of the provision of learner transport
has been taken by the Kwa-Zulu Natal Department of Transport ("KZN DOT"),
however it is funded by KZN DOE. However the KZN DOE was the responsible

15

Department at the at the time of the protest and at present

it is

flnancially

responsible for the provision of scholar transport.

AD PARAGRAPHS 46 TO 49

59

The respondents state that the applicant initially refused to give Mr. Ngubane
the document authorising EE to hold its planned protest.

60

The applicant denies that the convener 'initially' refused to provide the
document authorising EE and its members to hold the planned protest. As
Convener of the protest, I was present on the day of the protest and can attest

to the fact that we provided Mr Nugubane with the approval document. This
approval document was issued by the responsible officer and was signed by
EE.

61

EE was informed that the approval document recorded the approval for the
protest in accordance with EE's notice. As stated in the applicant's founding
affidavit, although a duly completed notice is the document under which a
protest is acknowledged, and the RGA makes no provision for any additional

"approval document",

I

note that the approval document evidences an

acknowledgement and acceptance on the part of the relevant authorities of the
intended protest, and that there were no objections to the screening of EE's fllm

I

L6

62

There was therefore no reason for EE and its members not to cooperate with

the relevant authorities seeing that EE gave the requisite notice in terms of
section 3 of the RGA and complied with all the procedures prescribed by the
same Act.

63

The applicant submits that Mr Ngubane's subsequent actions of involving
officials of the second respondent in the manner that he did was totally
unnecessary. An official of the second respondent, Warrant Officer Shabane,

was present at the Section 4 meeting called by the responsible officer, and as
such, had knowledge of EE and its members planned protest. Warrant officer
Shabane was legally obliged in terms of the RGA to communicate this to the
other SAPS officials.

Ap PARAGBAPHS 49 TO 50

64

The applicant reiterates, although a duly completed notice is the document
under which a protest is acknowledged, and the RGA makes no provision for
any additional "approval document'], EE signed the approval document on the
insistence of the City Manager, the responsible officer. This approval document

,

tnd acceptance on tthe part of the responsible
evidences an acknowledgement and

officer of the intended protest, and that there were no objections to the
screening of EE's film at the protest. As such, on the day of the protest the
approval document rather than the notice was provided to the officials of the
respondents.

AD PARAGRAPH

51
77

65

The respondents contend that when the notice was provided it became
apparent that the notice was silent on the venue for the protest. For purposes of

this paragraph, when referring to 'Rotice', we take

it to mean 'approval

document'.

66

As evidenced by the notice attached to the applicant's founding affidavit, the
notice provided by EE in terms of section 3 of the RGA does in fact set out the
venue for EE's planned protest, being 247 Burger Street, Pietermaritzburg. This

being the offices of the KZN DOE where both the flrst respondent and Head of
Department are situated. As aforesaid the approval document was issued as an

acknowledgement and acceptance of EE's planned protest in accordance with
its notice, being that the protest will be held at KZN DOEs offices.

67
.

The applicant submits that the obligation to communicate the contents of the
aforesaid notice was with the responsible officer, being the City Manager, who

issued the approval document. The applicant cannot be held liable for this
failure.

AD PARAGRAPHS 52 TO 55

68

The applicant deals with the contents of these paragraphs above.

AD PARAGRAPHS 56 TO 60

69

I deny these paragraphs. The respondents argue that the permission of the
KZN DOE is required when learners are present at a protest and are wearing
18

school uniform or if the protest is during school hours. The applicant submits
that there is no basis in law for this.

70

The RGA does not discriminate between gatherings involving learners and
other protesters, nor does the Constitution of South Africa. Furthermore, for
protesters to need to obtain the permission of those that they would protest
against, is counter intuitive.

71

The protest was scheduled for '!6h00, long after schools had closed. south
Africa has

a rich history of student protest, and this rich history includes

learners protesiing in school uniform. Their right to protest is not dependent on
the clothes that they are wearing or the time at which they choose to protest.

72

It was not a condition in the notice or the section

4 meeting that permission was

required, or that learners could not be in uniform.'Nor was there an objection to

the proposed time at which the protest was to take place.

AD PARAGRAPH

73

61

The applicant admits the respondents' admission that it became clear that no
amicable solution would be found at the meeting, in the KZN DOE building on

the day of the protest, due to the shouting and screaming of the deponent to
the answering affidavit, beins Mr Shangase

19

74

The Convenor respectfully informed the meeting that EE and its members have
right to protest which was being violated. At no point did the Convenor scream
or shout.

AD PARAGRAPH 62 TO 64:

75

The respondents allege that Mr. Mazwembe, one of the convener's of EE's
planned protest, stated that the KZN DOE would not be notified of the meeting
because the Department had been engaged but that there was no positive

feedback. The applicant vehemently denies this allegation.

76

The applicant reiterates, it was never the responsibility of EE to notify the KZN
DOE of its planned protest against the inaction of the KZN DOE with regards to
the failure to provide scholar transport.

AD PABAGRAPH 65

77

The applicant notes the contents of this paragraph.

AD PARAGRAPH 66 TO 72

78

The applicant denies the respondents allegations that they never told protestors
to stop toyi-toying, that protestors were never chased

?*ry,

that they were not

told to stop screening of the film and were never threatened in any manner by
the officials of the respondents.

.
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79

Averments to the contrary is set out in the applicant's founding affidavit and is
supported by the accounts of the learners that were present on the day of the
protest. These accounts are contained in their statements that are attached to
the supporting affidavit depose to by Demichelle petherbridge.

80

EE's subrnit that as a result of the threats made by officials of the respondents,
and directed at EE members, most of whom were mihors, EE had no choice but

to retreat and disperse its lawful protest. ln addition to these statements, the
respondents do not deny that the protest was halted, and it does not make
sense that EE would have halted the protest on our own accord, without threats
and intimidation.

81

The applicant submits further that its members would not have dispersed if they
had not been concerned for: the safety of the protestors, which the respondents
had threatened.

AD PARAGRAPHS 73 TO 74

82

The applicant reiterates, the obligation to invite the flrst respondents to the
Section 4 meeting was that of the Responsible Offlcer. The applicant cannot
be
held liable for the failure of the Responsible Officer.

83

As such, the applicant submits that it at no time violated the flrst respondent,s
constitutional right to equality, and its right to be heard.

AD PARAGRAPH 75

21

84

The respondents argue that the approval document was vague and that this
renders it fatally defective. The respondents do not cite any authority for the

approval document being

a requirement in law. The approva!

document

therefore cannot be held up as a defence for the untawful dispersal of a lawful
protest.

AD PARAGRAPH 76

85

ln light of the applicant's submissions in its founding papers, as well as the
preceding submissions in this affidavit, the applicant submits that the flrst and

second respondents violated EE and its members constitutional rights to
peacefully protest and picket,

to dignity, education, and safety and

bodily

integrity and that the respondents have failed to take into account the best
interest of the children affected by their unlawful actions.

AD PARAGRAPHS 77 TO 79

86

The applicant denies that the respondents did not violate the RGA, that the
respondents' rights were violated, and'that the first respondent's presence at

the section 4 meeting was pivotal to whether the respondents had complied
with the RGA. This is dealt with above.

AD PARAGRAPHS 80 TO 84

87

The applicant denies the allegations of the respondents and stand by

its

submissions made in its founding affidavit in paragraphs 128 to 138.
22

88

As stated in the applicant's founding affidavit, the applicant admits that the
meeting scheduled to take place on 12 December 2017 did not take place
because one of its representatives missed his flight due to an unforeseen
circumstance.

89

However, the applicant denies that the meeting scheduled to take place on

February 2018 did not realise due

1

to the applicant's representatives not

.attending the meeting, On the contrary, the KZN DOE failed to arrive for the

meeting scheduted for 1 February 2018, and the meeting, therefore, did not
take place.

WHEREFORE EE prays for the relief set out in its notice of motion.

NTSHADI MOFOKENG

I

hereby certify that the deponent has acknowledged that she knows and

understands the contents of this affidavit, which was signed and sworn to before
--*--: _. -,,:-d? i-.
me, Commissioner of Oaths,
;J'..l'..'...:........... on this the .....i..:... day of

,t

fY.i;.r.,i.=i.'.tiii..:t'- 2o18,the regulations contained in Government Notice No R1258

of 21 July 1972, as amended, and Government Notice No R1648 of 19 August
1977 , as

amended, having been complied with.

l

COMMISSIONER OF OATHS

t-I

I

I

i

l"----__-
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