IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

AN CASE NO:  12880/2019

In the matter between:

EQUAL EDUCATIOE{': - N Applicant
and

MEC FOR EDUCATION, NG S/

WESTERN CAPE GOVERNMENT \“ First Respondent
PREMIER OF THE WESTERN CAPE Second Respondent
MINISTER OF BASIC EDUCATION Third Respondent

APPLICATION FOR LEAVE TO APPEAL

KINDLY TAKE NOTICE that the Applicant (EE) applies for leave to appeal to the
Supreme Court of Appeal (SCA) against those parts of the order, in paragraph 167 of
this Court’s judgment of 17 July 2023 (judgment), which relate to EE:

‘1. The challenges brought by EE and SADTU is dismissed.
2. The Biowatch principle relating to costs applies and each party to pay

its own costs.’

KINDLY TAKE NOTICE FURTHER that EE secks leave to appeal on these

grounds (paragraph references in parentheses are to the judgment):

Equal Education Law Centre
Ref: T Cooper-Bell
Email: tarryn@eelawcentre.co.za Tel: +27214611421




First eround: section 23(2) of SASA inapplicable to Collaboration Schools and

DFS

1. The Court erred in holding that section 23(2) of the South African Schools Act,
1996 (SASA) supplements section 12C and 12D of the Western Cape
Provincial Schools Act, 1997 (Provincial Act), effectively providing for the
‘remaining’ membership categories on a Collaboration School SGB and DFS

SGB.

2. The Court held (at paras 23 and 27) that section 23(2) of SASA requires
parents of learners, educators, non-educator staff and learners in grade eight
and above to be represented on a Collaboration School SGB and DFS SGB as

elected members.

3. But this conclusion is legally unsustainable for four reasons:

3.1.  First, section 23 of SASA applies only to ordinary public schools
under that statute. It is no blueprint for SGB membership for all public

schools.

3.2.  Although sections 12C(18) and 12D(10) of the Provincial Act make
other laws, which are applicable to public schools generally, applicable
to Collaboration Schools and DFS respectively, section 23(3) of SASA

is not such a law.

3.3. This accords with paragraph 100.4.3 of the Province’s answering

affidavit (AA):



3.4.

3.5.

3.6.

3.7.

‘The Provincial Government may provide for additional types of
public schools over and above those contemplated by the SASA. For
reasons addressed these are not ordinary public schools. They are by

all accounts outside the realm of ordinary public schools given the

process of how they come into being and their structures after they

are established.” (Emphasis in original.)

It was not the Province’s pleaded case that sections 12C(18) and

12D(10) are, in effect, a cross-reference to section 23 of SASA.

Sections 12C and 12D of the Provincial Act, therefore, leave a
governance gap by failing to stipulate the remaining membership
categories of a Collaboration School SGB and DFS SGB. They also
do not oblige the MEC to make regulations to fill the gap. Both

omissions are irrational.

In failing to guarantee learner and parent representation on a
Collaboration School SGB and DFS SGB, sections 12C and 12D of the
Provincial Act also limit sections 28 and 29 of the Constitution. For it
would be lawful under the Provincial Act to exclude both parents and

learners from either type of SGB.

Secondly, conversion to a Collaboration School or DFS is not limited
to ordinary public schools. Nothing in sections 12C and 12D of the
Provincial Act precludes conversion of special needs schools, which

section 24 of SASA and section 12(f) of the Provincial Act both

govern.



3.8.

3.9.

3.10.

3.11.

3.12.

Neither section 23(2) nor section 24(1) of SASA has a stronger claim
to being an ‘applicable law regulating public schools’, in terms of
section 12C(18) and 12D(10) of the Provincial Act. Each govemrns
certain types of public schools, but not public schools generally.
Neither, therefore, fills the governance gaps afflicting Collaboration

Schools and DFS.

Thirdly, on this Court’s interpretation, only elected membership
categories constitute the remaining categories of a Collaboration
School SGB and DFS SGB. But this construction overlooks the role of

appointed SGB members, such as the principal or co-opted members.

The unwitting exclusion of appointed SGB members highlights the
unreasonableness of the Province’s interpretation of section 23 of

SASA and sections 12C(18) and 12D(10) of the Provincial Act.

Fourthly, the Court erred in holding that ‘section 23 of the SASA does
not prescribe the specific percentage of parent representation on the
SGB.” But section 23(9) does: the number of parents must be 50% + 1

on an ordinary public school’s SGB.

This error of law, with respect, materially influenced the Court’s
conclusion that section 23(2), without more, harmonises with and

supplements sections 12C and 12D of the Provincial Act.



Second ground: power to prescribe remaining categories overlooked or

unlawfully delegated

4.

The Court erred in concluding (at para 28) that the MEC cannot make
regulations under the Provincial Act, which exclude parents and learners from
membership of a Collaboration School SGB and DFS SGB. The Court
referred to section 28 of SASA and sections 21, 24 and 63(1)(cI) of the

Provincial Act in this regard.

But this conclusion is unsustainable for four reasons.

First, the Court ought to have held that section 28 of the SASA does not define
the MEC’s powers under the Provincial Act, including the MEC’s powers to
make regulations about the composition of SGBs for a type of public school

that has no equivalent under SASA.

Section 28 is irrelevant to whether the Provincial Act overlooked prescribing
the remaining membership categories or unlawfully delegated the power to

define those categories to the MEC.

In any event, while section 28 of SASA empowers an MEC to determine
details like the number of SGB members per category, it confers no power to
determine the categories themselves—that is the function of s23(3), in respect
of elected SGB members of ordinary public schools. Similarly, section 24(2)
of SASA empowers the MEC to determine the number of members for each
category of an SGB of a special needs school, but section 24(1) defines the

categories.



10.

11.

12.

13.

Secondly, as section 23 of SASA does not apply to Collaboration Schools or
DFSs, the Court’s conclusion (at para 27) that section 23 constrains the
exercise of the MEC’s powers to make regulations under sections 21, 24 and

63(1)(cl) cannot follow.

The MEC’s powers to make regulations about the composition of
Collaboration School SGBs and DFS SGBs are unguided by either SASA or
the Provincial Act. The MEC may choose whomever he wishes to constitute
the remaining membership categories, and may lawfully exclude parents and
learners, if he so prescribes. This infringes or threatens to infringe the rights

in sections 28 and 29 of the Constitution.

Thirdly, the MEC’s powers under sections 21, 24 and 63(1)(cl) are merely
permissive. The Provincial Act does not require the MEC to make regulations
about the remaining membership categories on Collaboration School SGBs or

DFS SGBs.

Since section 12C creates a risk of parents’ and learners’ rights being limited,
it was impermissible for the Provincial Legislature (i) not to set parameters in
the Provincial Act to guide the discretion of the Head of Department (HoD)
and MEC to convert an existing public school into a Collaboration School,

(ii) not to require the MEC to make regulations to that effect, or (iii) both.

Fourthly, neither section 12C(9) nor 12D(9) sets an upper limit on the

proportion of an SGB which an operating partner or donor may occupy, if the
MEC, 1n his discretion, gives either one more than 50%. This too is left up to

the MEC to decide without any guidance from the Provincial Legislature.



14.

It also threatens to infringe parents’ and learners’ rights to be represented on

SGBs.

Third ground: inadequate eligibility criteria for donors to govern

15.

16.

17.

The Court effectively held (at para 33) that the Provincial Act lays down

adequate eligibility criteria for operating partners and donors.

In the case of donors being appointed to DFS SGBs, the Court—

16.1.

16.2.

16.3.

appeared to accept (at para 31) that the definition of ‘donor’ in
section 1 qualifies the purpose of the donation of funds or property;
but neither the definition nor section 12D(7) expressly sets any

eligibility criteria for becoming a member of a DFS SGB;

accepted (at para 36) that ‘the interests of education’ should determine
whether to convert an existing public school into a DFS, in terms of
section 12D(1); but neither the ‘interests of education’ nor other
criteria inform whether a donor should become a member of a DFS

SGB under section 12D(7); and

appeared to accept (at para 31) that the MEC’s evidence that she would
have regard to the ‘skills and expertise of the donor’ in deciding
whether to appoint the donor to a DFS SGB was not a statutory

requirement but merely the MEC’s say-so.

The MEC’s intention to implement a statutory provision in a particular manner

is immaterial to the objective meaning of empowering legislation. It does not



address whether sections 12C and 12D could be implemented in a rights-
limiting manner, which is EE’s complaint. EE’s challenge on this score went

unanswered and ought, with respect, to have been upheld.

18. Section 12(7) to (9) set no criteria for appointing a donor to a DFS SGB. And
the Provincial Act does not require the MEC to prescribe eligibility criteria in
regulations. The MEC’s discretion on whether to appoint a donor to a DFS

SGB is thus unguided.

19. Section 12D, therefore, presents a risk that inappropriately skilled donors
become involved in DFS governance. And the Province’s own evidence that
the model would not work, unless a donor had a controlling stake in

governance, emphasises the likelihood of the risk materialising.

Fourth ground: inadequate eligibility criteria for conversion to a Collaboration

School or DFS

Conversion to DFS

20. The Court held, at paragraph 36:

‘It is correct that the Provincial Act does not expressly refer to
underperforming schools. But it is clear that when read with the definition of
“operating partner”, the clear objective is to target schools that are in need of
improvement. The complaint that ss 12C or 12D fails to provide any details
or enough answers on how an underperforming or under-resourced ordinary
public school would be identified for conversion into a Collaboration School

or Donor funded School, is therefore unconvincing.’



21.

22.

23.

24.

25.

But the definition of ‘operating partner’ is unrelated to conversion of another
type of public school to a DFS. The only party identified as eligible for

appointment to a DFS SGB, in terms of sections 12D(7) to (9), is the donor.

Yet the definition of donor qualifies only the purpose of the donation: the
funds or property must serve ‘the purposes of improving the delivery of
education in the province’. It is silent on the characteristics or skills the donor

must possess to be appointed to a DFS SGB.

The Court, with respect, erroneously stated, in paragraph 30:

‘the donor must be a “non-profit organisation” that has the capacity, skills or
resources” that can be placed at the disposal of a collaboration school “to
empower the governing body, school management team and educators at the
school to develop systems, structures, cultures and capacities necessary to

deliver quality education.” (Emphasis added.)

The quoted text, however, comes from the definition of ‘operating partner’

not ‘donor’.

Secondly, unlike the possible conversion into a Collaboration School, the
MEC need not act on the recommendation of the HoD when converting

another type of public school into a DFS.

Not only does section 12D fail to stipulate which evidence the MEC must
consider when deciding whether conversion to a DFS is in the interests of

education, it also fails to stipulate what that evidence should reveal.



26.

27.

In both respects, the MEC’s subjectivity is given primacy, which is unlawful,

particularly when children’s rights and the right to basic education are affected.

Thirdly, it is incorrect that SASA imposes no eligibility criteria for elected
members of the governing body of an ordinary public school. All elected
members must have a direct connection to the school: a parent of a learner at
the school, educator staff at the school, non-educator staff at the school, or a
learner in grade eight or above at the school. In any event, EE’s challenge is

to section 12D of the Provincial Act, not to SASA.

Conversion to Collaboration School or DFS

28.

29.

30.

The Court effectively held (at para 36) that sections 12C and 12D of the
Provincial Act provide enough detail ‘on how underperforming or under-
resourced ordinary public schools would be identified for conversion into a

Collaboration School or [DFS].’

But nothing in the Provincial Act suggests that a school must be
underperforming to be eligible for conversion to a Collaboration School or
DFS. Were it otherwise, section 12B would have listed conversion to a
Collaboration School or DFS as possible responses to proven

underperformance.

Section 12C(1) merely refers to the evidence that the MEC must consider
when deciding whether to convert another type of public school to a
Collaboration School, but it does not say that the evidence should show

underperformance. And section 12D mentions none of these things.

10



31.

32.

33.

34.

The definition of ‘donor’ provides no guidance at all.

And as far as the definition of ‘operating partner’ means that this entity must
have capacity, skills or resources to empower the SGB, management and
educators at a Collaboration School, that too does not necessarily imply
underperformance as a precondition. For even average or above-average

schools could benefit from additional capacity, skills and resources.

According to the Provincial Act, it would be lawful for the MEC to endorse
conversion to a Collaboration School or DFS, even if that school were not

underperforming. The MEC confirms this in the AA at para 492.

This demonstrates the absence of a relationship between the means and ends,

and the irrationality of sections 12C and 12D.

Fifth eround: challenge to Intervention Facilities was ripe

35.

36.

37.

The Court found (at para 80) that it was impossible to determine whether
section 12E of the Provincial Act, and its related sections, limits rights
because the legislative scheme was incomplete—the MEC had yet to
promulgate norms and standards for Intervention Facilities. The Court thus

concluded that EE’s challenge was not ripe.

But the Court’s reasoning is, with respect, flawed for the following reasons.

While Dawood' held that ‘[gJuidance could be provided . . . where

appropriate by a legislative requirement that delegated legislation be properly

! Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) at para 54.

11



38.

39.

40.

41.

enacted by a competent authority’, the Provincial Act does not require the
MEC to promulgate norms and standards for intervention facilities; section

63(1)(cL) merely permits him to do so.

Contrary to what the Court found (at para 75), this principle from Dawood is
not engaged by section 12E or 63(1)(cL) of the Provincial Act. The Provincial

Act, therefore, must be taken to be a completed enactment, ripe for challenge.

That it is an abstract challenge does not detract from its justiciability and
ripeness. Indeed, the challenge could not have been based on a particular set
of facts, as the Province has not yet established any Intervention Facilities.
And EE did not need to wait for the rights violations that the Provincial Act

permits to occur before bringing a constitutional challenge.

Further, the fact that the apex court has invalidated Acts of Parliament for
conferring a power on a member of the executive to amend them—a formal
breach of the functional divide between the legislature and executive—is no
limitation on the principle that it is constitutionally inappropriate for the
legislation to let the executive empower itself—a substantive breach of that

divide.

Yet the Court appears (at para 79) incorrectly to have regarded the law on

improper delegation to be limited to matters of formal amendment of statutes.

12



Sixth csround: No attack on definition of serious misconduct necessary

42.

43.

44,

EE challenged the lack of legislative guidelines about the kind of serious
misconduct for which a learner could be referred to an Intervention Facility, if

found guilty. Sections 12E and 45(5)(b)(i) lacked those essential details.

EE did not need to challenge the definition of serious misconduct, for which
referral to an Intervention Facility is only one among a range of potential
penalties for serious misconduct. EE had to, and did, challenge how the
Provincial Act made referral to Intervention Facilities applicable to all forms

of serious misconduct, without more.

As far as the Court found that EE’s failure to challenge the definition of

serious misconduct was fatal, it erred, with respect.

Seventh cround: overbroad discretion to refer a learner to an Intervention

Facility

45.

46.

The Court held (at para 99) that ‘whether or not a learner is referred [to an
Intervention Facility], no right will be limited’; rather, referral to an
Intervention Facility would promote a learner’s rights—a benefit, not a burden

(at paras 95 and 96).

The Court reached that conclusion based on evidence that the Province had
presented about its pilot programme and the draft norms and standards that the
MEC intended to promulgate. But none of that evidence is relevant to the

interpretation of sections 12E and 45—an objective exercise.

13



47.

48.

The Court was bound to interpret these provisions on their own terms but did
not. Instead, the Court used the performance of the pilot programme to
determine the meaning of the Provincial Act. That, with respect, was

impermissible.

In addition, the Court focussed on the legitimacy of the professed purpose of
Intervention Facilities instead of on the intrusiveness of the means adopted
under the Provincial Act. The Court, therefore, approached the enquiry from

the wrong premise, with respect.

Eichth g¢round: failure to enact guidelines about discretionarv power to refer a

learner to an Intervention Facility unsustainable

49.

The Court found (at para 100) that the factors for informing whether to refer a
learner to an Intervention Facility were ‘foo numerous, while the goals were so

clear, that stating the specific factors was inappropriate.” But—

49.1. the goals are not evident from the Provincial Act, only from the
Province’s evidence about the pilot programme, which are irrelevant;

and

49.2. that each case should be considered on its merits and may admit of
innumerable nuances does not mean that core considerations, like the
learner’s age, gender, disability status and severity of the serious
misconduct, among others, should be left to the discretion of

functionaries to consider or ignore.

14



50.

51.

52.

53.

54.

Secondly, the Court found (at para 101) that the HoD, the SGB and the
learner’s parents are ‘independent experts’ with sufficient skills to decide
whether to refer a learner to an Intervention Facility. And it considered that,
because they were ‘experts’, it was unnecessary for the Provincial Act to guide

their discretion to make that referral.

But none of them is an expert or independent. Together they are an
administrator, a body comprised of lay representatives connected to the school,
and the learner’s parents. The law does not require any of them to have expert
qualifications to determine whether a learner needs ‘therapeutic programmes

and intervention strategies’ or to be independent from the administration.

The exception in Dawood,? therefore, does not apply. And it is, in any event,
no justification for the absence of legislative guidelines in the Provincial Act

when referring a learner to an Intervention Facility.

The Court’s reasoning, however, highlights the merit in EE’s challenge to the
rationality of section 12E’s omission of an empowering provision for a multi-

disciplinary and multi-sectoral approach to referral to Intervention Facilities.

The Province accepted, as the Court observed (at para 68), that officials in the
Department of Education lacked the competence to diagnose learners and
administer therapies. The Province accepted that healthcare professionals and

social workers would need to be engaged.

2 At para 53, referred to in the judgment at paras 89, 91-93, 100-101, 102.

15



55.

The constitutional infirmity is that the Provincial Act does nothing to empower
other departments to participate in the Intervention Facility programme.
Organs of state cannot assume substantive powers to implement legislation,

unless the legislation itself confers those powers.

Ninth ground: residential care as a punitive response to serious misconduct

56.

57.

38.

59.

The Court’s finding, at paragraph 102, that ‘residential facilities will only be
established where non-residential facilities are impractical’ has no basis in
the language of the Provincial Act. It was based—impermissibly—on the

Province’s evidence about how it intends to implement section 12E.

Referral of a child to residential care, away from her family and school, as a
disciplinary measure is self-evidently rights-limiting. Parental consent is
irrelevant. Even if the child herself does not consent, she can be sent away
from home and school for up to a year. There is no right of appeal. All these

things the Provincial Act permits.

The disciplinary nature of the referral distinguishes referral to an Intervention
Facility from admission to a boarding school. Admission to a boarding school
is not a state-sanctioned response to bad behaviour. And admission to a

boarding school allows the learner to remain in the school system.

That the professed purpose of an Intervention Facility is to help offending
learners 1s beside the point; the means selected are intrusive of the child’s best

interests, right to family life and to a basic schooling.

16



60.

Further, deprivation of physical liberty by a public authority, particularly for
punitive purposes and through removing a child from the home, is a form of
detention. Courts are upper guardians of all children and their right of access
to courts must be safeguarded whenever their liberty rights are at stake in

those circumstances.

Tenth ground: in quality of education

61.

62.

63.

The Court found (at para 104) that because section 12E(2)(b) of the Provincial
Act guarantees that curriculum delivery at an Intervention Facility be of an
equivalent standard to that provided for in legislation and policies applicable
to public schools, there was no merit in EE’s argument that they lack the

governance protections required of public schools.

But Intervention Facilities are not public schools under section 12 of the
Provincial Act. They need not comply with the governance framework for
any type of public school. Nor are they required to be attached to a public

school in terms of the Provincial Act.

That the draft norms and standards seem to cater for matters of governance
does not meet EE’s point that the Provincial Act overlooks this critical aspect.
There is nothing in the Provincial Act to support the Court’s finding that
Intervention Facilities ‘provide greater governance protection than learners

enjoy in ordinary public schools.’

17



Compelling reasons to erant leave to appeal

64. Section 17(1)(a)(ii) of the Superior Courts Act introduces an additional,
alternative basis for granting leave to appeal, besides the traditional standard
of prospects of success, namely that there is “some other compelling reason

why the appeal should be heard.’

65.  Here, there are indeed compelling reasons why an appeal should be heard:

65.1. The application raises important and entirely novel questions regarding
the permissible extent of (i) provincial regulation of basic education,
(ii) the involvement of private parties in the governance of public
schools, and (iii) the use of novel forms of disciplinary measures

arising from learners’ misconduct.

65.2. This Court’s judgment will provide an indication to other provincial
governments on whether the manner in which the WCED has regulated

these matters is lawful and constitutionally compliant.

65.3. It is in the interests of justice that issues as important as these, with the
potential to impact on education policy nationally, receive the attention

and consideration of the SCA.

DATED at CAPE TOWN on this the 7" of AUGUST 2023
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