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ANSWERING AFFIDAVIT ON BEHALF OF FIRST, SECOND, SIXTH AND
EIGHTH RESPONDENTS TO THE AFFIDAVIT OF THE AMICUS CURIAE

I, the undersigned,

BRIAN KENNETH SCHREUDER,
do hereby make oath and say:
1. I am the Superintendent General of the Provincial Department of Education (“the

WCED”) in the Western Cape Government (“the WCG”), with my offices in the

Grand Central Building, Cape Town.

2, Whilst I was not the deponent to the answering affidavit to the applicants’ founding
affidavit, I have read the founding affidavit deposed to by Ms Yoliswa Dwane on
behalf of the amicus curiae (“Equal Education™) in this matter and 1 hereby respond

thereto, as [ am duly authorised to do.

3. The facts to which I depose are drawn from my own knowledge or from documents
under my control in my aforesaid capacity, save where otherwise indicated or as may
appear from the context. All of these facts are to the best of my knowledge true and
correct. Where I make legal submissions, I do so on the advice of the WCG’s legal

representatives.

4. The application concemns a decision made by the WCG to dispose of two erven,

collectively referred to in the papers as “the Tafelberg site” or “the Tafelberg
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properties” to the third respondent (“the Phyllis Jowell School”). The applicants seek
to have that decision reviewed and set aside on a number of grounds. Mainly, the
applicants are of the view that the site should instead be used by the WCG for the
provision of social housing. Equal Education supports the relief sought by the
applicants, and in particular supports the demand that the Tafelberg site should be

used for social housing,

All the parties to this application have agreed to the admission of Equal Education as
anicus curige. The WCG accordingly has no objection to the admission of the
evidence which Equal Education has tendered in its founding affidavit. The WCG
however contends that the evidence tendered does not support the submissions which
Equal Education makes. Indeed, the WCG is of the view that Equal Education is

fundamentally mistaken in its approach to the issues, as | explain below.

Equal Education proceeds from the assumption that schools in what are referred to as
“poor, still predominantly black and coloured townships and informal settlements
situated on the outskirts of the City of Cape Town” are always and necessarily inferior
to schools in what are termed “wealthy, still predominantly white suburbs in the centre
of Cape Town” (para 20). For that reason, they say, the current shortage of affordable
housing in central Cape Town has a detrimental impact on the “access to, and
enjoyment of, the right to basic education” on the part of “poor and predominantly

black’ children (para 9).

The solution proposed by Equal Education for the allegedly inferior quality of

education provided to poor children in township areas is the provision of social

3 A\



10.

housing on the Tafelberg site, near to what are described as “the better quality schools
in the suburbs of Cape Town” and “the better resourced and better performing schools

in the City” (paras 10 and 11).
Both the assumption and the proposed solution are mistaken.

It is unfortunate that Equal Education stigmatises schools in township areas as
necessarily inferior. As I explain below, many schools in such areas and many
learners who attend those schools have excelled and continue to excel. Moreover,
there is no question of an infringement of the right to a basic education on the part of
learners from these areas. As I shall explain, the WCED aims to ensure a safe teaching
and learning environment conducive to the achievement of a quality education for all
learners, and is committed to redressing past injustices in the provision of education.
To that end, the WCED expends the bulk of the limited resources at its disposal on
the provision of education in previously disadvantaged communities. In this way, the
WCED has realised the right to a basic education for all learners in the Western Cape,

regardless of where they live.

The legacy of apartheid undoubtedly continues to shape the schooling experiences of
many learners in the Western Cape (and in South Africa generally), and race- and
class-based inequalities in the quality of schooling that leamers receive do persist.
Such inequalities are by no means unique to South Afiica, of course, but they were
significantly exacerbated by apartheid. Many people in South Africa continue to live
and work in places defined and influenced by past spatial planning and land use laws

and practices, which were based on racial inequality and segregation. For that reason,
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the pursuit of spatial justice, whereby past spatial and other development imbalances

are redressed, is certainly a matter, of very great importance.

However, the achievement of this important goal is a long-term and complex project
to be pursued within the context of many competing urgent needs and limited
resources, as is acknowledged by the National Development Plan (quoted in para 68.5
of the founding affidavit). In this regard, I refer to what was set out in the main

answering affidavit filed on behalf of the WCG.

Equal Education has provided questionnaires which have been completed by 25
learners, who describe in moving terms some of the difficulties that they experience
in their pursuit of a quality education. Many of those difficulties, which are
experienced by large numbers of learners in the Western Cape as well as the other
provinces, are the result of poverty and disadvantage, which are at least in significant
measure a legacy of apartheid. The pursuit of spatial justice however represents only

a partial solution to those fundamental problems.

The notion that the creation of 270 social housing units on the Tafelberg site presents
a solution to the difficulties experienced by learners and described by Equal
Education, is mistaken, The only sustainable long-term solution is the provision of a
quality education to all learners, wherever they live, and regardless of their financial
means. In turn, this requires the application of resources to improve all schools in the
Western Cape. This has been the approach of the WCED, and this approach has

already resulted in a very significant improvement in the quality of education provided
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to poor and disadvantaged learners, and has ensured the realisation of the right to a

basic education on the part of all learners in the Western Cape, as | explain below.

At the heart of the dispute therefore lies the question of the best way to apply limited
resources, In the main answering affidavit, it was explained that the WCG has limited
resources, which have to be applied to a range of constitutional and statutory
obligations. The WCG has to make difficult polycentric decisions regarding the
expenditure of provincial revenue, requiring a careful consideration and balancing of
competing needs. The WCED is of the view that it would be unfair and unsustainable
to address the continuing inequalities in educational provisioning by creating a limited
number of social housing units in Sea Point for the privileged few families of learners
that are able to afford it, instead of applying those scarce resources to the improvement
of schools across the Western Cape and ensuring an education of progressively higher

quality for all learners.

For the sake of convenience, I shall set out below what I understand to be the main
issues in respect of the evidence and submissions tendered by Equal Education, as
well as the position of the WCG with regard to those issues. I shall then deal with the
specific allegations in the founding affidavit only to the extent necessary. First,
however, I explain the approach of the WCG to the realisation of the right to basic
education on the part of all learners, and to equal educational provisioning in the

Western Cape.
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Fulfilling the right to a basic education in the Western Cape

16. As I'have said, Equal Education proceeds from the assumption that schools in “poor,
still predominantly black and coloured townships and informal settlements” (para 20)
ar¢ always and necessarily inferior. For that reason, they say that a lack of social
housing in central Cape Town results in a limitation of the right to a basic education

on the part of poor children in township areas.

17. That is incorrect, The account of educational provisioning in the Western Cape
presented by Equal Education is surprisingly simplistic, and is accordingly
misleading. In particular, as I shall explain, the WCED has ensured that the rightto a
basic education on the part of all learners in the Western Cape has been realised, and
has furthermore worked effectively, and continues to work effectively, towards

eradicating the inequalities in educational provisioning that still exist.

18. The WCED currently maintains 1 441 schools (1 509 if one includes special-needs
schools) across the Western Cape, which accommodate more than a million leamers,
These schools all have to be operated and maintained with the use of scarce public
funds. Extensive resources are required to operate and maintain a school, including
funding and subsidies, infrastructure and its maintenance, movable property, teaching
and learning materials, and educators and other staff. Large numbers of new learners
from outside the Western Cape have to be accommodated every year. During 2017,
an additional 17 000 such learners were accommodated. During 2018, there were an
extra 25 388 learners in Western Cape schools, compared to 2017, representing an

additional cost of about R375 million per year, excluding infrastructure. More than
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130 000 learners have relocated to the Western Cape over the past five years, costing

the WCED around an additional R1.1 billion in total.

The WCED has limited resources, which are decreasing in real terms, year on year,
and operates in a context of growing fiscal constraints. Over the past two financial
years the WCED was required by National Treasury to cut its budget, and it has been
told that it will be required to do so again in the coming financial year, as a result of
the under-collection of revenue by the South African Revenue Service and pressures

of funding free higher education,

In order to accommodate the additional 25 388 learners in 2018 alone, another 25 to
30 schools are needed, which cost around R60 million per school. This totals between
R1,5 billion and R1,8 billion. In addition, there are backlogs in respect of existing
infrastructure requirements, and increasing infrastructure maintenance tequirements.
Notwithstanding these requirements, the national government has cut the Education

Infrastructure Grant.

However, and despite these challenges, the WCED pursues the goals of ensuring a
safe teaching and learning environment conducive to the achievement of a quality
education for all learners in the Western Cape, and redressing past injustices. To that
end, the WCED expends significant resources on the provision of schooling in poorer
communities. That includes the provision and maintenance of infrastructure and the
provision of educators and other staff, as well as ongoing support from officials,
initiatives like the Safe Schools programme, the school nutrition programme, and

learner transport, particularly in rural areas.



22.

23.

24,

25.

The allocation towards infrastructure development in the 2018/2019 financial year is
an amount of over R1,6 billion. The amount allocated to new and replacement schools
is R531 million. Those allocations will see the completion of seven new schools and
three replacements schools. Maintenance of existing schools also remains a priority,
with many of the poorer schools unable to keep up with maintenance and repairs.

R435 million has been allocated towards maintenance in schools.

During the 2018/2019 financial year, 85.15% of the WCED budget allocations to
items such as textbooks, stationery, learner transport and feeding programmes will go

to the poorest 60% of learners in the Western Cape.

More than 60% of schools in the Western Cape are classified as no-fee schools. That
includes quintile 1 to 3 schools. In addition, many of the schools that are classified as
quintiles 4 and 5 have large numbers of learners whose parents are unable to afford
school fees. The WCED is of the view that the national quintile policy is iniquitous,
because many schools that have to be classified as quintile 4 or 5, yet in reality serve
poor communities, are finding themselves in a dire position because of their own

funding constraints and the impact of continued rising poverty.

For that reason, in 2013 the WCED offered certain public schools serving poorer
communities the option to apply for no-fee status. This was done to assist the poorest
schools in quintiles 4 and 5 in alleviating some of the funding difficulties they face.
In the 2018/2019 financial year, the WCED will continue to support, through its own
funding mechanisms, 218 quintile 4 and 5 schools that have been declared no-fee

schools,



26.

27,

28,

In addition, the WCED supports schools in quintiles 4 and 5 in respect of poorer
learners by means of compensation for fee exemptions. Where learners are granted
cxemptions or partial exemptions from paying school fees, the WCED compensates
the schools for the loss of those school fees. During the 2018/2019 financial year, the
WCED made available an amount of over R53 million for fee compensation, That
facilitates access fo these quintile 4 and 5 schools on the part of poor learners and
alleviates the financial strain on fee-paying schools relying on the collection of fees
to pay their daily running costs. The WCED has also reached out to its remaining fee-
charging schools, by topping up their Norms and Standards allocation in order for the
schools to at least have the same income base as a no-fee school and to remain

financially viable. Currently, 98 schools benefit from this pro-poor policy.

One of the WCED’s biggest cost drivers is learner transport. Over the past six years
the annual amount expended on this has increased from R203 million to over
R393 million in the 2018/2019 financial year. More than 50 000 learners use this
learner transport system every day. As an alternative to learner transport, the WCED
also provides subsidised hostel accommodation, where available, in order to provide
a safe environment where learners are able to participate in a variety of sports

activities, receive extra academic support from staff, and receive three meals a day.

Furthermore, the WCED ensures that more than 471 000 learners in the Western Cape
receive two nutritious meals at 996 schools every day. This programme has expanded
year on year, with allocations to the nutrition scheme having more than doubled since

2009/2010. During the 2018/2019 financial year, more than R357 million was
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allocated, an increase of more than R20 million compared to the previous year. In
addition, the WCED continues to feed 76 059 learners in 309 quintile 4 and 5 schools
that serve poorer communities, as well as 26 245 children in the after-school

programine to ensure that poorer leamers are able to participate.

A further focus of the WCED which aims at improving the quality of schooling in
poor communities is the Safe Schools programme. The WCED does not have
constitutional or statutory authority or a mandate (nor indeed the resources or
capacity) to deal with crime and violence in communities where schools are situated.
Nonetheless, in the 2018/2019 financial year, over R34 million will be invested in the
Safe Schools programme, with the aim of providing and reinforcing targeted security
infrastructure support to schools. Safe Schools officials are working closely with
schools and partners in every sector to implement plans to safeguard public schools.
The programme includes security infrastructure mechanisms such as perimeter
fencing, electronic access control, burglar bars, metal detectors, and monitored alarm
systems linked to an armed response service, as well as improving the social
environment at schools, including youth development and conflict management
programmes. The WCED helps schools to develop and implement their own

individual safety plans, and assists them in mobilising community support for schools.

The WCED also allocated over R1.3 billion to special needs education, which is a
priority for the WCED, and for which there is an increasing demand. This is especially
important for disadvantaged communities, where there is often a lack of resources for

families to support children with special needs.
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While it is correct that inequalities in educational provisioning still exist, and the
legacy of apartheid continues to have an impact on the schooling experiences of many
learners in the Western Cape, the WCED has made significant progress in addressing
those inequalities, as a result of the policies and initiatives set out above. For example,
quintile 1 schools have increased their National Senior Certificate (“NSC”) pass rate
from 57.5% in 2009 to 73.8% in 2017; quintile 2 schools have increased their NSC
pass rate from 55.8% in 2009 to 68.7% in 2017; and quintile 3 schools have increased
their NSC pass rate from 57.4% in 2009 to 72.2% in 2017, In the latest systemic test
results, those for 2017, quintile 2 schools in fact outperformed quintile 4 schools in

grades 3 and 6 mathematics.

Furthermore, quintile 1 schools improved their rate of bachelor passes from 8.7% in
2009 to 22.3% in 2017; quintile 2 schools improved from 9.9% in 2009 to 19.1% in
2017; and quintile 3 schools improved from 11.3% in 2009 to 22.8% in 2017. Of
course, there is still much room for improvement, but the eradication of inequality is

necessarily a long-term project.

Equal Education presents access to social housing in central Cape Town as a solution
to inequalities in educational provisioning and school performance. This is simplistic.
It is firstly not correct that geography alone determines the quality of a school. There
are excellent schools in many suburbs and townships well outside central Cape Town,
and there are some schools in central Cape Town that regrettably do not provide an
education of a sufficiently high quality. A number of factors shape the quality of the
education provided by a particular school. I refer, in this regard, to a research report

annexed to the expert affidavit of Prof Fataar that has been filed by Equal Education,
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which identifies schools in poor socio-economic settings with high pass rates as well
as high-performing schools surrounded by low-performing schools and vice versa
(para 7 on p 91 of the report by Naidoo et al (“AF3™)). Furthermore, there are many
factors that shape a learner’s performance in school. One factor is parental education.
Educated parents tend to statt the education process of a child during pre-school years,
resulting in an advantage in cognitive ability of such children at the start of formal
schooling. Educated parents also tend to be more involved in the school community,
leading to greater accountability on the part of teachers. For that reason, it is thought
to be important to retain a “critical mass” of students of higher socio-economic status
in a high-performing school (see para 20 of Prof Fataar’s affidavit; pp 6 and 55 of the

research report by Taylor and Yu (“AF2”); and para 2 on p 81 of “AF3™),

In any event, the approach proposed by Equal Education will benefit a small number
of learners whose parents are able to afford such housing, and will be to the detriment
of hundreds of thousands of learners who attend schools outside of central Cape Town,
As I'have said, a more sustainable long-term goal is the provision of quality education
in all communities across the Western Cape, and that approach by the WCED has seen

significant success to date, and, it is anticipated, will enjoy further success in future.

I now turn to address the three themes of the evidence and submissions tendered by

Equal Education.



The constitutional obligations of the WCED

36. Equal Education contends that the state is constitutionally obliged to take “reasonable,
prompt and effective measures ... to remedy unequal access to basic education ... and
to promote and fulfil the full and equal enjoyment of the right to basic education”

(para 64).

37. Section 29(1) of the Constitution guarantees the right to a basic education. That right
is not subject to progressive realisation, as are several other rights of a socio-economic
character. In other words, it must be immediately realised. For that reason, the right
to a basic education cannot mean a right to admission to any particular school of
choice, or a school in any particular area — such an interpretation of the right to a basic
education would be entirely unsustainable in the South Aftican context of scarce
resources. For that reason, Equal Education is wrong to say (in para 66) that the state
must ensure equitable access to quality basic education in the City. Indeed, that would
limit the right to a small number of learners, given the fact that there are one million
learners in the Western Cape and no possible means of accommodating all of them
and their families in the City. Furthermore, section 29(1) also does not provide for
immediate access to equal education for all learners. Given the unequal provisioning
of education countrywide, as a legacy of apartheid, such a right would likewise be

unsustainable,

38. Equal Education is cotrect to emphasise the constitutional obligation on all organs of
state to promote and fulfil the right to equality, as provided by section 7(2) read with

section 9(2) of the Constitution. That means that all leamers have the right to the full
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and equal enjoyment of the right to a basic education. The Constitution for obvious
reasons does not place on the state the unsustainable obligation to provide equal
education to all learners in South Africa. The obligation is to provide equal access to
the right to a basic education. For that reason, for example, the allocations made to
schools per learner by the state are determined on a sliding scale, with the poorest
schools receiving a substantially bigger allocation per learner than the more well-off
schools. Furthermore, the school governing hodies (“SGBs™) of schools thét charge
higher school fees are able to employ teachers in addition to the teachers allocated by
the state. The state cannot be obliged to ensure the same allocation of teachers for all
schools, as that would be unaffordable and unsustainable (or it would force the state

to prohibit the employment of teachers by SGBs).

Of course, the state has a number of statutory obligations to redress past injustices,
inequality and imbalances in educational provision, and to provide “an education of
progressively high qualily for all learners™ and “equitable education opportunities”
(as set out in the South African Schools Act 84 of 1996, the Western Cape Provincial
School Education Act 12 of 1997, and the National Education Policy Act 27 of 1996).
As I have explained, the WCED considers that to be a central goal of its policies and
practices. However, that is a long-term project which is fundamentally shaped by the
resources available. For that reason, no time-frame for the achievement of that goal

has been prescribed by the legislature in any of the statutes referred to.

The WCED spends the bulk of its resources on poorer learners and schools in its
pursuit of the eradication of inequality in educational provision. As Ihave explained,

the provision of 270 social housing units in Sea Point will not achieve a fraction of
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what the WCED has been able to achieve in respect of the provision of an education
of a progressively high quality for all learners in the Western Cape, as opposed to a
privileged few who would be able to afford those proposed social housing units in Sea
Point. This difficulty is poignantly illustrated by the letter from a learner quoted in
paragraph 54 of the founding affidavit, which requests that the Tafelberg properties
“should be used to build affordable income housing for everyone”, It is clear from the
letter that the foster family of the learner is unlikely to be able to afford the social
housing units which Equal Education proposes to be built on the Tafelberg site. This
is also the case for a number of learners who filled in questionnaires, and who
indicated that their parents do not work. In that case, they would not be able to afford
social housing in Sea Point. Furthermore, the site can in any event only accommodate
270 units, and would therefore not provide affordable housing for the family of every

learner who wishes to attend schools in the area.

A further misconception which informs the submissions of Equal Education is that the
fact that some of the learners who attend schools in central Cape Town have to travel
long distances on public transport to do so, results in a violation of their constitutional
rights. As I have said, 50 000 learners make use of learner transport provided by the
WCED, mainly in the rural areas, where schools are often located far from where
learners live, and it is not feasible to provide more schools in sparsely populated areas.
Travelling to attend school is a fact of life for many leamers all over the world.
Indeed, the affidavit of Prof Fataar indicates that there is a “sizable migratory school
attendance phenomenon” in five provinces, and that 60% of learners in the

Johannesburg-Soweto area attend schools outside the suburb in which they live (paras

: W

21 to 23).
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Again, relocating a small number of privileged learners to within walking distance of
Sea Point High is not a fair or sustainable way of applying limited resources. The
improvement of the quality of public transport may well have a positive impact, as
confirmed by one of the learners, who indicates that the MyCiti bus is safe

(questionnaire number 25, para 20.a).

In the premises, the WCG is of the view that Equal Education’s account of the
government’s constitutional and statutory obligations is incorrect, and that the WCG
has complied with all its constitutional and statutory obligations in respect of the rights
of leamers and of children more generally. In particular, as I have explained, the
WCED has ensured the realisation of the right to a basic education on the part of all
learners in the Western Cape, and has made significant progress towards providing an
education of a progressively high quality for all leamers, as well as equitable

education opportunities.

The impact of apartheid geography on learners’ access to basic education in Cape Town

Equal Education contends that the schooling system in Cape Town remains “highly
unequal”, and that schools in “wealthy, still predominantly white suburbs in the centre
of Cape Town” offer better educational opportunities than schools in “poor, still
predominantly black and coloured townships and informal settlements situated on the

outskirts of the City of Cape Town” (para 20).
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Equal Education infer alia relies on data from 2002, 2003 and 2009. Those surveys
and studies are outdated. As I have explained, the WCED has made very significant
progress in eradicating apartheid-era inequalities in schooling, and many schools

outside central Cape Town offer a quality education where learners increasingly excel.

Furthermore, many of the difficulties described by Equal Education in its affidavit are
caused by poverty and disadvantage, which are an unfortunate enduring legacy of
apartheid, compounded by an increasingly stagnant economy and vast amounts of
public funds lost to corruption. I refer, in this regard, to the contents of the affidavit

filed in answer to the fifth respondent’s affidavit.

The WCG accepts that apartheid geography has an impact on the schooling
experiences of many learners, and that the poverty and disadvantage caused by
apartheid and its legacy still shape the schooling experiences of many learners, As 1

have said, the WCED is committed to addressing that impact,

However, the WCG denies that apartheid geography has the result that poor learners
are deprived of access to a basic education, that poor learners do not have access to
quality education, and that the creation of 270 social housing units on the Tafelberg

site will address the difficulties experienced by learners.

In this regard, I point out that the evidence tendered by Equal Education does not
provide any reliable data which could possibly be used to formulate complex policy
responses. The evidence relied on consists of questionnaires completed by 25 learners
("TM%”).  As I have said, these questionnaires contain very moving accounts of the

difficulties experienced by those 25 learners. I do not wish to minimise the value of
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those accounts of the lived experiences of those 25 learners. However, those accounts
do not constitute reliable data from a research methodological perspective, Equal
Education indicates that it has 5 000 members who are high school leamers in 172
schools around the country. Of those 5 000 members, 120 are said to attend schools
in central Cape Town (para 3). That is only 6% of the 1 998 learners who attend the
three schools described by Equal Education (448 learners in Walmer Secondary
School (“TM10”); 450 learners in Sea Point High (“IM117); and 1 100 learners in

Thandokhulu High School (“TM12™)).

Of those 120 members (6% of the learners at the three schools), only 25 completed
questionnaires. That is an unacceptably small sample size, which results in data which
cannot be relied upon for any meaningful conclusions. The deponent does not explain
why so few questionnaires were completed, or indeed whether only certain

questionnaires were selected for annexing to the affidavit.

Moreover, questionnaires 9 to 12 differ from questionnaires 1 to 8 and 13 to 25, in
that several questions which appear in questionnaires 9 to 12 were omitted from the
rest. This is not explained by the deponent, It is not clear what the reason was for
that change in research design, or what the impact has been on the research results.
For example, certain of the questions may have been omitted because the researcher
did not like the answers. Question 12 of what may have been the original, longer
questionnaire asks whether anyone helps the learner with homework, and question 23
asks whether the learner had experienced bullying while travelling to or from school.
The answers to those questions appear to have been mainly “No”, and it is possible

that those were inconvenient questions for various reasons. That is not a legitimate

w b &



52.

33.

approach to research. Finally, the questions themselves are unacceptably biased or
leading, and make it quite clear to the learners what the expected answer is. Again,

this is not how proper, reliable research is done.

In any event, in the Western Cape alone, there are one million learners in 1 441

schools. Data from 25 completed questionnaires can self-evidently not be considered
representative of any population of learers in the Western Cape, and cannot be used
as a basis for any informed discussions of the complex task of providing an education
of a progressively high quality to all learners across the Western Cape. If this kind of
research were done properly, with unbiased questions, on a large enough sample, the

picture that emerges may well be different,

A further error made by Equal Education is to refer to “feeder zones™ as a factor that
prevents learners from attending better-resourced schools in central Cape Town (para
23). No feeder zones have been declared in the Western Cape, and the WCED does
not determine feeder zones or specific areas for schools. It is for this very reason that
the vast majority of learners in the three schools which are described by Equal
Education come from areas far away from the schools. It is said that 99% of the 448
learners in Walmer Secondary School live outside of the school’s surrounding
communities (“TM10”); “most” of the 450 learners in Sea Point High do so (“TM11*);
and 95% of the 1 100 learners in Thandokhulu High School in Mowbray do so
(*TM12”). This would not have been possible if the WCED had imposed feeder zones
like those that applied in Gauteng up until 2018 (5 km radius from home or parents’

workplace). Instead, SGBs may formulate admissions policies that give preference to
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55.

learners from local communities, and some schools do so. None of the schoals

referred to by Equal Education does so.

Equal Education contends that the shortage of affordable housing near schools in
central Cape Town resulfs in an arduous and expensive commute for learners, which
increases hunger, reduces energy, exposes learners to unsafe transport, crime and
violence, and prevents participation in meaningful extra-curricular activities as well

as friendships and family life.

As I have explained, learners do not necessarily have to commute to access a quality
education, because of the significant progress made by the WCED in respect of
improving the quality of quintile 1, 2 and 3 schools. In any event, Equal Education’s
account of the geography of schooling in Cape Town is misleading, or at least
simplistic. Repeated reference is made to better-resourced schools in central Cape
Town, as well as in the suburbs of Cape Town (see, for example, paras 3 and 10), and
to wealthy and predominantly white “suburbs in the centre of Cape Town”. Sea Point
and Walmer Estate may be described as located in central Cape Town, but Mowbray
is a suburb some distance away from central Cape Town. By way of illustration, [
note that Mowbray is about as far away from Sea Point High (16 km) as Langa is (18
km). That means that social housing in Sea Point cannot possibly assist the 1 100
learners who attend Thandokhulu High School. One of the learners who filled in a
questionnaire lives in Manenberg and attends school in Walmer Estate (questionnaire
18). That is a distance of approximately 15 km. Furthermore, there are many quintile
4 and 5 schools in many suburbs much closer to Manenberg (and several other suburbs

where the 25 learners live) than Walmer Estate, Sea Point and Mowbray. Learners
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57.

and their parents make decisions about which school to attend for a range of complex
reasons, in addition fo the pull factors (it is a good school) and push factors (schools
near the home are not good). See, for example, questionnaire 9 (“ir was my last
option”); questionnaire 18 (“there was no space at the school I wanted to go to™);
questionnaire 21 (“my cousin recommended Walmer as the best school’),
questionnaire 24 (“7 do not speak much Xhosa so could not attend a township schoolY;
and questionnaire 25 (“last minute registration™). Moreover, several of the parents
work in areas far from central Cape Town, like Kuilsriver, Franschhoek, Bellville,
Panorama, Athlone and Blaauwberg. Residing in central Cape Town will then require
parents to travel far to work, with a further range of consequences for learners and

their family life.

I point out that the impression created by Equal Education that race somehow plays a
role in the performance of schools is incorrect. The three schools described by Equal
Education as desirable high-performing schools in central Cape Town, as well as the
majority of other schools in central Cape Town, are significantly transformed and
diverse with respect to race and socio-economic status, and admission policies and
bursary policies of historically white schools are aimed at increasing such

transformation and diversity.

Most importantly, however, the provision of 270 social housing units in Sea Point is
not an effective or sustainable solution to the difficulties described by learners, many
of which are the result of poverty and disadvantage and which must be addressed by
means of a comprehensive, long-term effort to improve the lives of all communities,

wherever they are located. From the perspective of the WCED, the only fair and

: P



sustainable solution to the problems described is to ensure that schools in all

communities in the Western Cape offer a quality education,

The decision to sell the Tafelberg properties

58.

59.

Equal Education contends that the decision to dispose of the Tafelberg properties is
unlawful for a range of reasons, and on that basis it supports the relief sought by the
applicants in regard to the review and setting aside of the decision. If is a matter for
legal argument whether in its capacity as amicus Equal Education is entitled to raise

its own review grounds.

The main ground of review is that the provincial Cabinet failed to have “proper regard
to the material impact of their decisions on the rights of learners” (para 19). In
particular, the Cabinet is said to have failed to take into account the many submissions
on the impact of the lack of affordable housing in central Cape Town on learners’
rights. This is incorrect. The Cabinet did have regard to all the issues raised in the
submissions made during the public participation process. Equal Education made a
submission to the WCG on the proposed sale of the Tafelberg properties in June 2016
(“TM3”). This was considered, and proper regard was had thereto. Equal Education’s
real complaint is that the Cabinet should have come to a different conclusion in respect
of these submissions. That is in the nature of an appeal, and is not a matter for a
review court. That aspect is set out in the main answering affidavit, as the applicants

made a similar error,
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61.

Equal Education also complains about what it says is the WCG’s failure to provide
reasons for various decisions in 2016, and submits (para 78) that this creates a
presumption that the decisions were taken “without good reason” in terms of section
5(3) of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”). Thisisa
surprising complaint. As Equal Education well knows, following the request for
reasons of 23 March 2016, a comprehensive public participation process was followed
by the WCG in order to inform a decision whether to resile from the contract which
had been concluded with the Phyllis Jowell School. That process is described in the
main answering affidavit. The reasons for the ultimate decision not to resile from the
contract have been explained in great detail. It is a most unfortunate technical
approach now to claim that the failure to provide written reasons for the earlier
decisions trigger the presumption. It is clearly not what was intended by the

legislature by that section of PAJA.

Equal Education further complains that the financial model upon which public
comment was requested by the WCG did not provide information which enabled the
public to assess its qualitative characteristics, including the socio-economic benefits
of establishing a social housing project at the Tafelberg site, or a comparative
evaluation between the long-term socio-economic benefits of such a project on the
one hand and a capital injection of R135 million on the other. It is not clear what such
a model would look like, and Equal Education does not provide any forther
information or expert evidence on the issue. It is therefore difficult to respond
meaningfully. However, I refer to what has been set out in the main answering
affidavit, and point out again that the Cabinet did in fact consider carefully and

thoroughly all the costs and benefits of the disposal of the property, as well as a social
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63.

housing project on the site, in the context of pressing demands on its limited resources.
The polycentric nature of such a decision is described in the main answering affidavit.
Irespectfully say that this Honourable Court will in the circumstances give due weight
to findings of fact and policy decisions made by those with special expertise and
experience in the field, and will be sensitive to the interests legitimately pursued by

the Cabinet and the practical and financial constraints under which the WCG operates.

Finally, Equal Education contends that the disposal of the Tafelberg properties to the
Phyllis Jowell School will serve to benefit “an already privileged, private institution”.
This is a misguided, zero-sum approach. The Phyllis Jowell School will not “benefit”
from the disposal to the detriment of poorer learners or communities, On the contrary,
poorer learners and communities will benefit from the transaction, because the
substantial purchase price will be applied by the WCG in the pursuit of its
constitutional and statutory obligations, as is explained in detail in the main answering

affidavit.

In any event, as explained in the main answering affidavit, the Phyllis Jowell School
plans to redevelop the Tafelberg properties for high-quality non-profit educational
facilities and so to increase access to learing within the catchment area of the Atlantic
seaboard and surrounding areas. This intention is in line with the Provincial Strategic
Goal PSG2 of the Western Cape, namely to improve education outcomes and
opportunities for youth development. Where money is invested in private schooling,
it alleviates pressure on the public education system. It is presumably for that reason

that the drafiers of the Constitution made explicit provision for independent
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educational institutions (including private schools) and state subsidies to such

institutions in section 29(3) and (4).

I now turn to the contents of the affidavit deposed to by Ms Dwane. In order to avoid
burdening the record unnecessarily, I provide only limited responses to irrelevant
issues. I also do not intend to repeat answers relating to issues with which I have
already dealt. In the circumstances, I respectfully request this Honourable Court to
regard all averments in Ms Dwane’s affidavit which I do not expressly admit, and

which are inconsistent with the general account of the WCG’s position, as denied.

Ad the founding affidavit of Ms Yoliswa Dane

Ad paragraph 3

65.

I reiterate that Equal Education’s membership represents a small proportion of the one
million learners in the Western Cape. Furthermore, Equal Education’s 120 members
who attend schools in central Cape Town constitute a very small proportion of the
nearly 2 000 learners who attend Sea Point High, Walmer Secondary School and

Thandokhulu High School,

Ad paragraph 6

66.

For the reasons set out herein, I deny that the facts and submissions contained in the

affidavit are frue and correct.
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Ad paragraphs 9 and 10

67.

68.

As was explained in the main answering affidavit, the WCG has not failed to redress
spatial apartheid in central Cape Town, and has not failed to comply with obligations
to provide social housing in central Cape Town. It is correct that there is still much
to be done in that regard, but as has been explained, it is a complex and long-term task
which must be pursued with due regard to the pressing competing needs of

disadvantaged communities, in a context of limited resources,

I reiterate that the WCED has ensured the realisation of the right to a basic education
on the part of all learners in the Western Cape, and I accordingly deny any implication
that the right to a basic education on the part of any learner has been infringed or
limited. As I have explained, there are schools in township areas that provide an
excellent education, and the WCED has made significant progress in providing an

education of a progressively high quality for all learners, regardless of where they live.

Ad paragraph 11

69.

I deny that the development of social housing on the Tafelberg site will contribute in
any meaningful or sustainable way to redressing the apartheid legacy of unequal
access to education resources, for the reasons that I have explained. [ reiterate that the
only fair and sustainable solution is to ensure that schools in all communities in the
Western Cape offer a quality education, and that is what the WCED has been pursuing

with considerable success,
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Ad paragraph 12

70. I point out that the evidence tendered by Equal Education in this matter is deficient,
and cannot inform the complex policy issues in dispute here, for the reasons which I

have set out.

Ad paragraphs 13 to 15

71. The WCG has no objection to the admission of Equal Education as amicus curiae.

Ad paragraphs 17 to 19

72. I deny that the evidence provided by Equal Education supports the submissions made,
for the reasons set out herein. I have indicated the deficiencies of the questionnaire
data provided. I shall deal separately below with the expert evidence of Prof Fataar

and Dr Holtmann.

73. I furthermore deny that the relief sought by the applicants is necessary and

appropriate, for the reasons set out in the main answering affidavit.

74. Finally, I deny that the decisions made by the WCG are unlawful for the reasons

alleged here or at all.
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Ad paragraphs 20 and 21

75.

As 1 have explained, Equal Education’s account of the geography of schooling, and
of the role of race, is simplistic and inaccurate. In particular, quintile 4 and 5 schools
are not only situated in predominantly white neighbourhoods, and many of those
schools have learner populations that are diverse in terms of race and socio-economic
status. Furthermore, many schools in township areas provide a quality education,
However, it is clear that the legacy of apartheid continues to shape the schooling
experiences of many learners in the Western Cape, and that race- and class-based
inequalities in the quality of schooling that learners receive do persist. The WCED

has made significant progress with addressing those inequalities.

Ad paragraph 22

76.

77,

The reliance on results from 2002, 2003 and 2009 is misplaced. The data are outdated,
and the WCED’s policies and practices have resulted in fundamental improvements
in the quality of education provided by poorer schools in the Western Cape since 2009,

as I explained above,

It is correct, however, that socio-economic factors have a very significant effect on
school performance, and that poverty causes a range of difficulties that have an impact
on the performance of learners and schools affected. Ireturn to this when addressing

Prof Fataar’s affidavit,
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Ad paragraphs 23 to 26

78. While it is correct that some schools’ admissions policies reserve spaces for learners
who live, or whose parents work, locally, there are no feeder zones declared in the
Western Cape. For that reason, many schools accept learners from other areas. The
three schools described by Equal Education are good examples of schools in
historically white areas in Cape Town that have up to 99% of learners from other
areas. In that context, the application of scarce resources to the provision of social
housing in Sea Point for 270 families is clearly not a sustainable solution for those
schools in the townships that accommodate large numbers of learners and do not yet
manage to provide an education of a high quality. Those leamers also deserve to be
provided with an opportunity to obtain a quality education, by means of the
improvement of those schools. The WCED has already made significant progress in
that regard. The WCED is of the view that it is a better way of complying with its

constitutional and statutory obligations.

79. Moreover, the poverty, disadvantage and violence in the areas referred to here must
be addressed in those communities, with support from all organs of state. Providing
a small number of residents with the means to move out of those areas, leaving
hundreds of thousands of less fortunate residents (and learners) behind, cannot be

described as a fair application of scarce resources.

Ad paragraph 27

80. Equal Education provides no data to confirm the numbers of learners who travel to

30 N?



attend schools “far away from their homes”, and does not indicate what distances it
considers to be “far away”. This is not helpful. Of course, it is regrettable that some
learners (including some of the 25 learners who completed the questionnaires) spend
hours travelling to and from school. However, it is a common phenomenon all over
the world. As I have said, there are many quintile 4 and 5 schools in areas other than

central Cape Town, and there are many schools in township areas that provide a

quality education.
Ad paragraphs 28 to 42
81. These accounts of the lived expetiences of 25 of the learners who attend the three

schools and who filled in the questionnaires are very moving, and demonstrate many
of the difficulties resulting from poverty and disadvantage as a legacy of apartheid
and a consequence of current economic crisis. However, I reiterate that the data are
too limited to inform complex policy decisions, and that the simplistic solution

proposed by Equal Education is not fair, effective or sustainable.

Ad paragraphs 43 to 47

82. The accounts by the three principals of the difficulties experienced by leamers who
travel fo attend their schools also emphasise the effects of poverty on school
experience and performance, and indicate that these are not necessarily related to
spatial apartheid. This is confirmed by the research reports annexed to Prof Fataar’s
affidavit, which identify the many different factors that have an impact on school

performance. As I have said, addressing these issues is a long-term goal of the WCG.
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The creation of 270 social housing units in Sea Point will not, for example, have any
effect on the difficulties experienced by the 1 100 learners who attend Thandokhulu

High School in Mowbray.

Ad paragraphs 48 to 51

83.

84.

I shall deal with the affidavits of Prof Fataar and Dr Holtmann separately below. I
note that the three schools described by Equal Education all have a majority of learners
who live outside the area where the school is situated. The notion of an “assimilation
dynamic” therefore does not apply. There are no “dominant, pre-existing cultural
registers” in those schools that exclude the learners. In Thandokhulu High School,
for example, 95% of the learners come from areas outside Mowbray. They cannot
possibly be described as alienated or excluded from the school cultural register. In
any event, not one of the three principals mentions any such issues, and none appear
from the 25 questionnaires. In the premises, it is unclear what the purpose of this

evidence is,

Furthermore, as I explain below, the evidence of Dr Holtmann indicates the
consequences of poverty and disadvantage for many communities in South Africa. As
I have said, the poverty, disadvantage and violence in those areas must be addressed
in those communities, with support from all organs of state. Providing a small number
of residents with the means to move out of those areas, leaving hundreds of thousands
of less fortunate residents (and learners) behind, cannot be described as a fair

application of scarce resources.

32



Ad paragraphs 52 to 54

85. It is correct that the WCG received many submissions that indicated the difficulties
experienced by commuting learners. These were all carefully considered and taken
into account. As I have said, this is unfortunate, but it is a world-wide pheniomenon,
and is also common across South Africa. The WCG cannot provide “gffordable
income housing for everyone” on the Tafelberg site in Sea Point, and that is not a

viable or sustainable solution to the problem.

Ad paragraphs 55 to 60

86. These paragraphs provide an account of the difficult conditions of life for poor people
in the Sea Point area. They are the sad results of poverty and disadvantage, caused by
the legacy of apartheid as well as the lack of economic growth in South Africa, I point
out that many of the individuals described here would not be able to afford social

housing in Sea Point, as explained in the main answering affidavit.

Ad paragraphs 61 to 73

87. I have dealt with these issues. I reiterate that Equal Education’s account of the WCG’s
constitutional and statutory obligations is incorrect, and that the WCG has complied
with all its constitutional and statutory obligations in respect of the rights of learners
and of children more generally. The WCED has ensured the realisation of the right to
a basic education on the part of all learners in the Western Cape, and has made

significant progress towards providing an education of a progressively high quality
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for all learners, as well as equitable education opportunities.

Ad paragraphs 75 to 78

88. I have dealt with this issue.

Ad paragraphs 80 to 85

89, 1 have dealt with these issues.

Ad the affidavit of Prof Aslam Fataar

Ad paragraphs 1 to 4
90. I accept that Prof Fataar is an expert in the fields which he describes.
91. I deny, however, that the facts and submissions set out in his affidavit are true and

correct, for the reasons set out herein.
Ad paragraph 5

92. I accept that the legacy of apartheid inequality and spatial planning still affects the

schooling experiences of learners throughout South Africa.
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Ad paragraphs 6.2 and 6.3

93. I deny that “quality education remains available only at the better resourced, former
model-C schools (now quintile 4 and 5 schools) in suburban aveas ‘close to the

mountain ™,

94, As I have explained, there are many schools across the Western Cape generally, and
Cape Town in particular, that offer a quality education. These include schools in
historically disadvantaged areas. Indeed, Prof Fataar’s own work correctly identifies
the phenomenon of “good schools in tough environments” (pp 11-12 of “AF4™), where
effective management co-opts community structures like churches and other

organisations,

95. It is also not correct that quintile 4 and 5 schools are the former model C schools, or
that they are all “close fo the mountain”, It is not clear what Prof Fataar means by that
reference, but I assume that it refers to schools in central Cape Town or the southern
suburbs of Cape Town (as appears to be the case in the Equal Education founding
affidavit). Many quintile 4 and 5 schools are situated in poorer - including very poor
—areas. That this is so, is apparent from the facts set out above, including the fact that
in the 2018/2019 financial year the WCED will be supporting no fewer than 218
quintile 4 and 5 schools that have been declared no-fee schools; and that the WCED’s
school feeding programme includes 76 059 learners in no fewer than 309 quintile 4

and 5 schools.

96. I accept that many learners travel from township areas to schools in other areas,
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including central Cape Town, and that this may well have an impact on their schooling
experience and performance, but I point out that this is a common phenomenon across

South Africa.

Ad paragraphs 7 to 12

97.

98,

99.

I have dealt with these issues. It is not correct that schools in quintiles 4 and 5 are
“overwhelmingly situated in ... white suburbs in Cape Town”. As I have said, many

such schools are situated in poor areas.

As Thave explained, the WCED views the national quintile policy as iniquitous, as it
often results in severe financial pressure being placed on schools that are classified as
quintile 4 and 5 schools but serve leamers from impoverished communities who
cannot afford school fees. While all quintile 1 to 3 schools are no-fee schools, the
WCED has also permitted about 218 quintile 4 and 5 schools to be no-fee schools,

and expends extensive resources to fund schools that grant fee exemptions to parents,

Prof Fataar’s account of the number of schools in each quintile is incorrect. In the
Western Cape, 275 school are quintile 1 (19%); 167 schools are quintile 2 (11.5%);
203 schools are quintile 3 (14%); 353 schools are quintile 4 (24.5%); and 443 schools
are quintile 5 (30.7%). More importantly, however, 866 of the 1 441 schools (60%)

in the Western Cape have been declared no-fee schools, as I explained above,
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Ad paragraph 13

100.  Most of the conclusions set out here rely on outdated data. Very significant

improvements have been achieved in schools in poor communities since 2009,

Ad paragraphs 14 to 16

101. 1 accept that the socio-economic status (“SES”) of learners affects their school
performance, in South Africa and internationally. This is so for a range of reasons,
including parental education, as explained above. However, as 1 have said, for that
reason it is not a fair, effective or sustainable solution to apply Hmited resources
disproportionately to the provision of a small number of social housing units near
high-performing schools. The solution is to address the wide-spread poverty and

disadvantage, and to improve the schooling offered in those communities.

Ad paragraphs 17 to 20

102.  Ireciterate that the research report by Naidoo ef al (“AF3”) confirms that there are in
the Western Cape schools in poor socio-economic settings with high pass rates as well
as high-performing schools surrounded by low-performing schools and vice versa
(para 7 on p 91 of the report), and that there are many factors that shape a learner’s
performance in school. Furthermore, the report by Taylor and Yu (“AF2”) confirms
that socio-economic integration requires incorporating low SES students into schools
with a critical mass of higher SES peers. That is not what Equal Education appears to

envisage.
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103,

I note that the report by Naidoo et o/ contains some patent errors which require that
the data and conclusions be treated with caution. For example, the matric pass rates
of Rondebosch Boys® High, Springfield Convent and St Cyprian’s High Schoot are

invariably 100% or very close to 100%, and not 48%, 50% and 43% respectively (see

p 85).

Ad paragraphs 21 to 30

104.

105,

I'have dealt with the incidence and consequences of migration to schools, which Prof

Fataar confirms is prevalent throughout South Africa.

I'have also indicated that there can be no question of cultural dissonance in respect of
the three schools in issue in this application, There is no indication that Prof Fataar

considered the position in those three schools.

Ad paragraphs 31 and 32

106.

T agree that a flight of resources and cultural capital from township schools will be to
the detriment of the remaining hundreds of thousands of learners in those areas, and
reiterate that the solution is to apply scarce resources to improving the quality of
schooling and life more generally in poor and disadvantaged areas, and not to focus
those scarce resources on facilitating the move of a privileged few to social housing

units in Sea Point while leaving behind the overwhelming majority of learners.
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Ad paragraphs 33 to 37

107.  In light of what it set out above, I respectfully say that Prof Fataar’s conclusions are

not supported by the evidence.
Ad the affidavit of Dr Barbara Holtmann
Ad paragraphs 1 to 3

108.  Iaccept that Dr Holtmann is an expert in the fields which she describes. 1 point out

that Dr Holtmann does not appear to have any expertise in the field of education.

109.  Ideny that the facts and submissions set out in the affidavit are true and correct, for

the reasons set out herein,

Ad paragraph 6

110.  Taccept that Sea Point has many advantages as a neighbourhood. I assume that it also
has significant social problems, like almost all neighbourhoods. Both my and

Dr Holtmann’s views on this issue appear to be speculation — Dr Holtmann does not

refer to any actual research done by her or anyone else on the conditions in Sea Point.

Ad paragraphs 7 to 11

111, Taccept that children who grow up in an environment with such benefits have certain
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advantages. 1 also accept that children who grow up in poor and disadvantaged
communities have many vulnerabilities and disadvantages. However, 1 note once
again that Dr Holtmann here provides only general or common-sense statements, and
does not provide any actual data on conditions in any particular areas, generated by
independent research. It is necessary to caution against a stereotypical approach to
these issues: many children in poor communities thrive because of good parenting,
schooling, and/or good social support, while children in well-off communities may
also suffer abuse and neglect, and therefore fail to thrive. Poverty does not necessarily
result in violence and bullying, or substance abuse, while those social iils also oceur
in wealthy communities. I must caution against stigmatising poor and disadvantaged

commuttities in this manner.

Ad paragraphs 12 to 17

112. It is correct that some schools in township areas are under stress from poverty and
disadvantage, as well as crime and violence in the surrounding community. However,
as I have said, there are also many schools in township areas that provide an excellent

education, as noted by Prof Fataar (pp 11-12 of “AF4”),

113.  Moreover, [ note that Dr Holtmann identifies a number of factors that are unrelated to

the schools themselves, such as unprepared children and low parental involvement.

114, Furthermore, many of the issues identified by Dr Holtmann are the result of poverty
and disadvantage. These issues must be addressed in those communities, with support

from all organs of state. Providing a small number of residents with the means to
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move out of those areas, leaving hundreds of thousands of less fortunate residents (and

learners) behind, cannot be described as a fair application of scarce resources.

Ad paragraphs 18 to 21

115, I have dealt with the incidence and consequences of migration to schools, which Prof

Fataar confirms is prevalent throughout South Africa.

Ad paragraphs 22 to 29

116.  Iaccept that the achievement of spatial integration will have many benefits. However,
the question is how best to apply scarce resources for the greatest impact on the lives

of the poor and marginalised. Ihave set out the views of the WCG in that regard.

117.  Inlight of what is sef out above,  respectfully say that Dr Holtmann’s conclusions are

not supported by the evidence.

Conclusion

118. 1 accordingly respectfully say that the evidence presented by Equal Education

does not support the submissions made.

BRIAN KENNETH SCHREUDER
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I certify that the above signature is the true signature of the Deponent and that he has
acknowledged to me that he knows and understands the contents of this affidavit, w?\ich
day of October 2018, in accordance with the requirements of Government Notice No R1258
dated the 21st July 1972 as amended by Government Notices No R1648 dated the 19th August
1977 and R1428 dated the 11th July 1980.
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