IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN}
CASE NO: 7908/17
In the matter between:

THOZAMA ANGELA ADONISI & 5§ OTHERS Applicants

and

MINISTER FOR TRANSPORT AND PUBLIC WORKS:
WESTERN CAPE & 11 OTHERS Respondents

EQUAL EDUCATION Amicus Curiae

REPLYING AFFIDAVIT OF THE AMICUS CURIAE

[, the undersigned,
SINDISA MONAKALI

do hereby make oath and state:

1. | am an adult male and the Deputy Chairperson: Post-School Youth for Equal
Education {“EE”), the amicus curiae in this matter. | am duly authorised by
the National Council of Equal Education to depose to this affidavit on behalf
of Equal Education in these proceedings in terms of an amended resolution
signed by the National Council of Equal Education on 3 December 2018

attached hereto and marked as Annexure “TM18”.

AN




The facts contained herein are to the best of my knowledge both true and
correct and, unless otherwise indicated by statement or context, are within my

personal knowledge.

| have read and hereby respond to the affidavit of Mr Brian Kenneth
Schreuder, delivered on behalf of the first, second, sixth and eighth
respondent — the parties representing the Western Cape Provincial
Government (“the WCG") - in answer to the founding affidavit of the amicus

curfae.

Before responding to the answering affidavit seriatim, | first deal with main

contentions in Mr Schreuder’s affidavit and highiight the undisputed facts.

For the sake of consistency, | adopt the term and description of “central Cape

Town” as employed by the applicants in the main application.’

THE WCG’S MISREPRESENTATION OF EQUAL EDUCATION’S CONTENTIONS

The thrust of EE’s intervention in this matter and its primary contentions are

misunderstood and misrepresented by the WCG.

The WCG’s answer primarily comprises an account of the Western Cape
Education Department’s (“the WCED”) commitment to improving the quality of

schooling in poorer schools and its progress in this regard. Mr Schreuder

" The term is incorporated in the Amended Notice of Motion and described in the supplementary
affidavit of Ms Odendaal at pp 1181 ~ 1194, paras 12 -10.

D SM 2




10.

describes the WCED’s “pro-poor” expenditure and initiatives, which include
support for no-fee schools, compensation for fee exemptions, a school nutrition
scheme and the Safe Schools Programme. These measures are all crucial,

they are welcomed and supported by EE.

However, EE’s intervention is not directed at challenging the WCED's
implementation of its education policies or the expenditure of its education
budget. It is directed at highlighting the impact that the Government’s failure
to implement a transformative housing policy in Cape Town has on learners’
right to basic education (and related rights, including the rights to equality,

freedom and security and children’s rights).

EE seeks to draw attention to the need for Government, at all levels, to
recognise the inter-related nature of socio-economic rights and the impact of
their housing policy decisions and implementation (or lack thereof) on learners’

right to basic education.

The WCED’s defence of its education policy and budget is, at best, only
tangentially relevant to EE’s intervention. The efforts by the WCED to improve
the quality of education in township schools does not negate EE’s primary
contention — namely, that the failure by the WCG and the City to redress spatial
apartheid through the provision of affordable housing in central Cape Town
continues to have a material and detrimental impact on many learners’ access
to, and enjoyment of, the right to basic education. This is because many
learners living in the poorer communities on the outskirts of Cape Town attend

schools in central Cape Town in order to access a quality basic education, but
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12.

13.

they cannot afford to live there. The distance between their homes and schools
imposes considerable burdens on learners, which impacts on their educational
experience, their attendance at schools and their educational outcomes. And,
of course, there are many learners that cannot afford the daily commute, and
so are deprived by the residential spatial inequalities in the City, of the
opportunity of attending the better resourced and better performing schools in

central Cape

The WCG’s contention that it is promoting the quality of education in township
schools does not negate the fact that, by and large, the quality of schools in
and around Cape Town is geographically delineated, with the better resourced
and better performing schools situated in the wealthier neighbourhoods in
central Cape Town. It also does not answer EE’s concern that the WCG and
the City are not addressing (and indeed appear obiivious to) the reality that
many poor, black learners do in fact attend schools in central Cape Town in
order to obtain a better education, and do so at great personal cost as very few
of them can afford to live near those schools. This prevalent reality continues
to have an adverse impact on the commuting learners’ educational experience

and outcomes.

Additionally, to contend, as the WCG repeatedly does (for instance at
paragraphs 9 and 55 of its answer), that learners do not need to commute in
order to access a quality education because ‘the WCED has realised the right

to a basic education for all learners in the Western Cape’'—
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14.

13.1.

13.2.

13.3.

is contradicted by the WCG's recognition that there are under-
performing schools in its jurisdiction (for instance, at paragraph 33 of

its affidavit);

ignores the WCED’s own data (addressed below), which shows that
most of the poorer schools in Cape Town are situated in the township
areas and Cape Flats outside central Cape Town, and that it remains
the case that the poorer schools (quintiles 1 to 3) generally
underperform markedly as compared to schools in wealthier

heighbourhoods (quintile 4 and especially quintile 5); and

fails to recognise the prevailing intersection of geography, race and
privilege in Cape Town and the Province, which informs the choices
that learners and parents make in respect of the schools’ learners
attend, and which impacts on the learners’ enjoyment of the right to

quality education.

The WCG also misrepresents EE's case by contending that EE proposes that
the provision of social housing on the Tafelberg site is “the solution” to
equalising the provision of education in the City. EE makes no such
contention. However, EE does contend that it is part of the solution. In this
regard, there is no dispute. EE notes and welcomes the WCG's recognition
(in paragraph 12 of its answering affidavit) that the pursuit of spatial justice is
“a partial solution” to the difficulties experienced by poorer learners in the

Western Cape in accessing quality education.
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THE WCG'S REFUSAL TO ACKNOWLEDGE THE REALITY OF COMMUTING

LEARNERS IN CAPE TOWN

15.

16.

17.

The WCG and the WCED close their eyes to the reality of commuting learners
in Cape Town — from the townships into central Cape Town, and back. This is
extraordinary as this phenomenon manifests daily and is visible on all modes
of public transport across the City on any school day. The phenomenon has
been documented by academics such as Fataar (2015), Lancaster (2011), and

Zoch (2017)

EE cannot produce any data on the precise number of learners that travel from
poor communities situated outside central Cape Town to attend schools in
central Cape Town. As far as EE is aware, no such data exists. However, the
fact and scale of the commuting learner phenomenon is readily visible on
public transport in Cape Town and is described by Fataar in his affidavit (at
paragraph 24) and in academic writing (annexure AF4 and other academic

literature?).

Given that the WCG appears to dispute that many learners commute from
townships and the Cape Flats to schools in central Cape Town (beyond the
three schools EE specifically identified), EE has obtained confirmation from

thirteen other public schools in central Cape Town that the majority of their

2 See, for instance, Zoch, A (2017) “The effect of neighbourhoods and school quality on education and
labour market outcomes in South Africa” Stellenbosch Economic Working Papers WP08/2017, attached
marked "TM 19", at pages 11-13. See also Lancaster, I. 2011, Modalities of mobility: Johannesburg
learners’ daily negotiations of the uneven terrain of the city. Southern African Review of Education,
17(1): 49-63 attached marked “TM 20,
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18.

learners commute to school daily from the townships and Cape Flats, and in

some schools, almost all of the learners make this commute.

EE’'s experience, in this litigation and previous litigation, is that school
principals are reluctant to be seen to be litigating “against” the WCED, and so
decline to depose to supporting or confirmatory affidavits and are anxious that
they not be identified. Because of this difficulty, EE requested Professor
Fataar (who, as an academic researcher of public education, has built
relationships with teachers and principals in public schools in Cape Town) fo
ask the principals to advise EE (on an assurance of anonymity) whether or not
the learner population at their schools had a high proportion of commuting

learners.

18.1. Professor Fataar contacted the principals of thirteen schools in
Central Cape Town. Of the thirteen schools he contacted, all of them
confirmed that the majority of the school's learner population
commutes from the Cape Flats or the townships outside central Cape

Town.

18.2.  The principals' estimation of the proportion of learners in their schools

that make this commute ranged from 60% to 95%.

18.3. | attach a confirmatory affidavit from Prof Fataar in this regard

attached marked “TM 21"
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19. As mentioned above, we attach, marked TM 19, a recent academic study by
A. Zoch (2017) entitled ‘The effect of neighbourhoods and school quality on
education and labour market outcomes in South Africa’ (presented as a
Working Paper at the University of Stellenbosch, Department of Economics),
which describes learner movement patterns in the municipality of Cape Town.
Using data from the Centralised Educational Management Information System
(CEMIS) and the National Income Dynamics Study (NIDS) in 2013 to calculate
the distance students travel to school, Zoch found that 18% of black learners
in Cape Town travelled more than 10km to school every day (in comparison to
10% of white learners). Zoch further observes that, while white learners are
travelling further to attend more prestigious schools, “black students have to
travel all the way from the townships areas to the city centre to access quality

education”?

20. The WCG also seemingly refuses to acknowledge the hardships that
commuting learners face by raising technical points about the nature of the
evidence put up by EE that describes these impacts. Thus, Mr Schreuder
takes issue with the fact that EE has produced no more than 25 completed
questionnaires that describe, in the learner's own words, the impact on them
of their daily commute from townships where they are confined to live to the
City schools they attend to get a better education. Mr Schreuder also suggests
that the questionnaires are “biased” and cannot be relied upon as a basis for

“formulating complex policy responses”.

8 Zoch (2017) at page 12.
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21.

22.

23.

24.

EE did not purport to conduct a comprehensive social survey through the
questionnaires, nor did it present them in this litigation as a basis for
Government policy. It is for the WCED to conduct such surveys. Evidently, it
ought to do so in order better to understand the learner migration patterns that

are occurring across the City.

EE employed the questionnaires to obtain instructions from its learner
members, and subsequently decided (with the learner members’ permission)
to incorporate them directly in its founding papers. In doing so, EE sought to
facilitate the presentation of its learner members’ lived experiences — in the
commuting learners’ own words — so as to afford a fuller and more vivid picture
of the impacts of the respondents’ failure to redress spatial apartheid in Cape

Town.

EE does not suggest that the accounts in the questionnaires of the 25 learner
members are exhaustive of the experiences of commuting learners. However,
they are certainly indicative of the difficulties that similarly-situated, commuting
learners in Cape Town ordinarily face. This is admitted by Mr Schreuder, who
acknowledges that many of the difficulties described by the learners in the
questionnaires “are experienced by large numbers of learners in the Western

Cape as well as the other provinces” (paragraph 12 of the answering affidavit).

There is no reason to doubt the credibility or veracity of the statements made
by the learners in the questionnaires. The accounts in the questionnaires are
entirely consistent with the difficulties and impacts on learners that are

described in the representations that school principals, learners and parents
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25.

26.

made to the Provincial Cabinet, which are attached to EE's founding affidavit
as annexures TM11 — TM15. They are also consistent with the accounts in
academic studies of the phenomenon of commuting learners in Cape Town,
as appears from Professor Fataar’s affidavit (at paragraphs 27 and 28, and the

references cited there).

It is unclear whether the WCG disputes EE’s contentions that —

25.1. former model-C schools in central Cape Town are generally, stili
today, better resourced and offer better quality education than
schools in the townships and the Cape Flats outside of central Cape

Town;

25.2.  many poor black and coloured learners who live in townships outside
central Cape Town still choose to attend schools in central Cape
Town — and assume the considerable costs and burdens of doing so
— in order to obtain a better education than that offered by the schools

closer to home.

The WCG notably does not squarely deny these allegations, but instead seeks
to avoid them by contending {(and then denying) that EE’s claim is that in every
case, former model-C schools in central Cape Town offer better quality
education than schools situated in poorer communities in the townships and

on the Cape Flats. That is not EE’s claim; it is indeed simplistic.




27. Nevertheless, the claim about the relative quality of former model-C schools in
central Cape Town and the schools in township areas and on the Cape Flats
remains generally true. This is not a matter of “stigmatising” schools in the
townships, as Mr Schreuder suggests, but an acknowledgment of the

prevailing reality in Cape Town.

28. The distribution of the school quintiles across Cape Town is depicted in the
WCED's map entitled “Quintile levels of public ordinary schools in the Western
Cape (Urban)”, attached as “TM 22”. This map was furnished to EE by the

WCED’s attorneys of record after the WCG filed its answering affidavit.

28.1. The map depicts a marked concentration of lower quintile schools
(quintiles 2 and 3) in the townships and Cape Flats surrounding
central Cape Town, and a concentration of upper quintile schools in

central Cape Town (Metro Central) and the Southern Suburbs.

28.2. To facilitate reading of the map furnished by the WCED (which does
not indicate place names), | attach marked “TM 23" a copy of a map
taken from ‘Google maps’ of the City of Cape Town Metropolitan

Municipality that indicates the suburb names.*

29. That it is still generally true that learners at upper quintile schools (situated in

wealthier neighbourhoods) outperform those attending lower quintile schools

4 Zoch also maps the overlay of neighbourhood wealth quintiles, geographic race distribution and the
matric 2014 examination results in metropolitan Cape Town, using the 2011 Census data and 2014
DBE school data: Figure 1 at page 7 of the paper.
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30.

(situated in poorer neighbourhoods) is evidenced by the data that the WCED
itself has referred to in its answer. | refer specifically to (i} the 2017 National
Senior Certificate (“NSC”) results, which show the matric pass rate and the
Bachelor degree access rate (i.e., the percentage of learners that obtained
grades required to qualify for enrolment in a Bachelor's degree) at schools in
the Western Cape, per quintile; and (if) the 2017 “systemic test results” for
mathematics and language in Grades 3, 6 and 9 at schools in the Western
Cape, per quintile. EE sought and obtained a copy of these statistics from the
State Attorney after the WCED cited them in its answer but did not attach them.
The statistics pertaining specifically to the grade 3, 6 and 9 systemic test
results are not otherwise publicly available. | attach a copy of these statistics

as “TM 24" and “TM 25" respectively.
The 2017 NSC statistics indicate that —

30.1. While the matric pass rate and Bachelor degree access rates vary
little at schools in the lower quintiles (quintiles 1-3), there is an
increase in matric and Bachelor degree access rates at quintile 4
schools, and a particularly marked increase in quintile 5 schools. As

appears from annexure “TM 24"

30.1.1. Quintile 4 schools attained a 77.9% matric pass rate in
2017, and quintile 5 attained a 91.9% matric pass rate in

the same year.
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30.2.

30.1.2.

30.1.3.

30.1.4.

The weighted average of the matric pass rate for quintiles
1, 2 and 3 schools (i.e., weighted to reflect the proportion of
each of the quintile 1, 2 and 3 schools in the averaged pass
rate) in 2017 was 71.5% as opposed to an average pass

rate of 87.50% for quintiles 4 and 5.

The matric pass rate for quintile 5 schools was almost 20%

higher than quintile 1 schools in 2017.

The bachelor pass rate for quintile 5 remains significantly
higher than for quintiles 1 to 3. In 2017, quintile 5 schools
attained an average Bachelor degree access rate of 57%,
while schools in quintiles 1 to 4 attained average rates of

between 19.1% and 22.8%.

The WCED's systemic testing results for mathematics in Grades 3, 6

and 9 for 2017 are reported in annexure “TM 25". It is evident from

these results that:

30.2.1.

30.2.2.

Quintile 5 schools consistently have the highest pass rates
in mathematics, with grade 3 scoring 75.3%, grade 6

scoring 62.8%, and grade 9 scoring 45.2%.

By comparison, the pass rates in mathematics for: (a)
quintile 1 schools in grade 3 was 40%, in grade 6 was 17%

and in grade 9 was as low as 4.5%; (b) quintile 2 schools in
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grade 3 was 57.6%, in grade 6 was 30.4%, and in grade 9
as low as 3.4%; (c) quintile 3 schools in grade 3 was 52.1%,

in grade 6 was 24.5%, and in grade 9 was as low as 6.3%.

30.2.3. Similar marked discrepancies are evident in the Language

results.

30.3. These assessment results indicate that while there may well be
progress in the performance of schools in quintiles 1 to 3, the
inequalities in the quality of education provision has not yet been
eradicated in the Western Cape and the City of Cape Town. These

inequalities are still largely geographically defined.

31. | turn to address the remaining allegations in the WCG’s answering affidavit
that require a response. | address Mr Schreuder’s affidavit ad seriatim to the
extent necessary and as briefly as possible, to avoid unduly burdening the
Court. Any allegation that is inconsistent with what is stated in EE’s founding

affidavit or this affidavit must be taken to be denied.
SERIATIM REPLY TO THE ANSWERING AFFIDAVIT OF MR SCHREUDER
Ad paragraphs 1to 4
32. | admit these paragraphs.

Ad paragraph 5
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33.

34.

| deny that the evidence tendered by Equal Education does not support its
submissions and that its approach is “fundamentally mistaken”. The WCG has

misconceived EE’s contentions, as | have explained above.

The remainder of this paragraph is admitted.

Ad paragraphs 6 to 9

35.

36.

The contents of these paragraphs are denied. Equal Education at no stage
states that schools in townships and informal settlements are “always and
necessarily inferior’. Equal Education furthermore does not state that “the
solution” to inferior quality education in township areas is the provision of social
housing on the Tafelberg site, as alleged. | refer to what is stated above in this

regard.

| reiterate that the purpose of EE’s submissions together with the supporiing
affidavits is to explain the impact of the Province's and City’s failure to comply
with their obligations to provide for social housing in central Cape Town on
learners’ access to and enjoyment of the right to basic education. EE does not
purport to critique the WCED's progress in improving the quality of education
in the Province generally, nor does EE propose a single, simplistic “solution”

to the prevailing challenges in this regard.
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Ad paragraph 10

37.

38.

39.

Equal Education notes and welcomes the WCG’s acknowledgement in this
paragraph that “The legacy of apartheid undoubtecdly continues to shape the
schooling experiences of many learners in the Western Cape (and in South
Africa generally) and race- and class-based inequalities in the quality of

schooling that learners receive do persist”.

Equal Education also welcomes the WCG's recognition that “the pursuit of
spatial justice, whereby past spatial and other development imbalances are

redressed, is certainly a matter of very great importance’.

However, the WCG's refusal to acknowledge the problem of poor learners
commuting across Cape Town to attend better resourced and performing
schools in central Cape Town, and its manifest failure to redress spatial

injustice in Cape Town, is not consistent with these statements.

Ad paragraph 11

40.

Equal Education accepts that achieving spatial justice is “a long-term and
complex project”. This does not, however, excuse the failure of the Provincial
Government and the City to take all reasonable steps to achieve spatial justice
and promote the equal enjoyment of the right to basic education. Significantly,
the WCG puts up no facts to demonstrate how its attempts at achieving spatial

justice have promoted that right.
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Ad paragraph 12

41.

42.

| note the admissions in these paragraphs — namely, that the difficulties
described by learners in the guestionnaires are experienced by many learners
across the Province: and that the pursuit of spatial justice represents a partial

solution to these fundamental problems.

It is of course true, as the WCG avers, that the difficulties described in the
learner questionnaires are the result of poverty and disadvantage, which are
in significant measure a legacy of apartheid. That does not absolve the
Government of its obligations to redress the prevailing spatial injustice in Cape
Town, which both sustains and compounds that inherited poverty and
disadvantage. The suggestion that “poverty and disadvantage” are discrete

and separate problems from spatial apartheid, is patently wrong.

Ad paragraph 13

43.

As already stated, EE does not suggest that the creation of 270 social housing
units on the Tafelberg property will, in and of itself, solve the difficulties
experienced by the learners it describes. But it may indeed solve the difficulties
experienced by some learners who are experiencing these difficulties. The
Provincial Government’s failure to employ the Tafelberg property for social
housing is symptomatic of its failure more generally to address spatial
inequality through the provision of affordable and social housing in central
Cape Town. It is that more general failure, and the need for declaratory and

structural relief to address it, that is the primary focus of EE’s intervention.
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44.

Equal Education accepts that the provision of quality education at all schools

in the Western Cape, wherever they may be situated, is the ultimate and

optimal long-term solution to the problems that commuting learners face.

However -

44 1.

44.2.

This simple answer ignores the importance of the social-economic
surroundings of the school to the resources that the school typically
can muster, the school's safety, and to the quality of the education
that the school provides. | do not understand the WCG to dispute
this, although the WCG seeks also to emphasise the importance of
other factors as well. The importance of the social economic status
of the situation of a school is addressed in Professor Fataar's expert
affidavit (at paragraphs 14 to 20) and Professor Holtmann's expert
affidavit (at paragraphs 6 to 17 and 24 especially). It is also

addressed in the recent study by Zoch attached hereto.

This answer also does not address the social importance of, and the
other transformation imperatives that are advanced by, the inclusion
of black and poor learners in schools in central Cape Town.
Facilitating social inclusion and diversity in public schools is crucial to
promoting social unity and cohesion, and the values of tolerance,
dignity and equality, amongst others.® The WCG's approach appears

to ignore this aspect entirely.

5 as is discussed in the amicus founding papers and academic articles annexed thereto, and
specifically TM8 and TM16.
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45.

46.

EE welcomes the WCED’s stated commitment to improving the quality of
education to poor and disadvantaged learners, and acknowledges that
important progress is being made. But this does not negate the WCG’s
obligation also to redress spatial apartheid in the City, and to take proper
account of the impact that this geography continues to have on learners in

Cape Town.

EE does not admit that the WCG “has ensured the realisation of the right fo a
basic education on the part of all learners in the Western Cape”. This is a
sweeping and bald assertion, which cannot be properly interrogated in these

proceedings and it is not necessary, or indeed possible, to do so.

Ad paragraph 14

47.

48.

EE accepts that the WCG has limited resources, which it must apply to meet a
range of constitutional and statutory obligations, and that this entails making

difficult polycentric decisions.

However, EE contends that the WCG has failed to prioritise the redress of
spatial apartheid in Cape Town and to take reasonable measures within its
available resources to do so — in particular, by failing to take reasonable
measures to provide affordable and social housing in central Cape Town. EE
is also concerned that this is the result, at least in part, of a failure to fake
account of the multiplicity of impacts (often mutually compounding) that the
prevailing spatial apartheid has on the poor and spatially marginalised in the

City, including on many young learners.
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49,

50.

EE does not accept that the provision of affordable and social housing in
central Cape Town requires the divestment of resources for educational
provisioning, as is suggested in this paragraph. There is no reason to believe
that the provision of social housing must come ‘at the cost’ of education

provisioning in the Province.

| note that the WCED does not even purport to describe the nature and extent
of the Province and the City's expenditure of their housing budgets (or indeed
that of any other provincial or municipal department) to justify this extraordinary

claim.

Ad paragraph 16

o1.

52.

53.

EE’s contentions are misrepresented in this paragraph. | reiterate that EE has
not assumed and did not state that schools in predominantly black and
coloured townships and informal settlements are “always and necessarily

inferior”, as is alleged.

| further deny that EE made the simplistic contention that “a fack of social
housing in central Cape Town results in a limitation of the right to a basic

education on the part of poor children in township areas”.

EE accepts that the lack of social housing in central Cape Town does not, in
and of itself, deprive learmers of the right to a basic education. EE’s
contentions are indeed more nuanced than this. EE contends that, since it

remains generally true (albeit not in each and every instance) that the schools
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in central Cape Town are better resourced and provide better quality education
than the schools in the poorer township areas outside central Cape Town, and
given the practicai difficulties faced by learners of commuting to central Cape
Town fo attend a better school, and the impossibility for many, the lack of social
housing in central Cape Town does have a material and detrimental impact on
the access to and enjoyment of the right to basic education for many poor
learners in the City, as well as on their right to “the full and equal enjoyment”

of the right to basic education.

Ad paragraph 17

54.

25,

| deny that EE’s account of educational provisioning in the Western Cape is

“simplistic” and misleading.

While EE appreciates the WCED’s commitment fo educationa! provisioning,
and the progress it is making in this regard, EE does not admit that the WCED
“has ensured that the right to a basic education on the part of all learners in
the Western Cape has been realised”. This has not been established and is

nhot capable of determination in these proceedings.

Ad paragraphs 18 to 30

56.

EE admits these paragraphs and recognises the important measures that the
WCED is taking to improve support schools in poor communities and
disadvantaged learners. But, as indicated, this does not absolve the Province

and the City of their obligations to redress spatial apartheid in Cape Town. The
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o7.

58.

Government's failure to tackle the prevailing segregation in Cape Town
undermines its efforts to eradicate unequal access to quality education in Cape

Town.

| note the WCED's view that the national quintile funding policy is “iniquitous”,
and accept that some schools are classified as quintile 4 or 5 (typically because
they are situated in wealthier areas) but in fact serve poorer communities (with
commuting learners who do not live in proximity to the school). While the
quintile system for determining school funding may be imperfect, the quintile-
based statistics are nevertheless useful in understanding the relative
performance of schools that are situated in poorer communities from those

situated in wealthy areas.

The designation of schools per quintile is determined in accordance with the
Amended Norms and Standards for School Funding: Notice 869 of 2006.°6 A
school's designation reflects the Provincial Education Depariment's “schooal
poverty ranking” based on the relative wealth or poverty of the community living

around the school.

58.1. Under the Amended Norms and Standards for School Funding, the
Provincial Education Department is obliged to assign each school a

‘school poverty score’ based on specified criteria.

8 GN 869 in GG 29179 of 31 August 2006.
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58.2.

58.3.

58.4.

The key criterion is “the relative poverty of the community surrounding
the school, which in turn should depend on individual or household
advantage or disadvantage with regard to income, wealth and/or level

of education” (para 101(a) of the Norms and Standards).

The Provincial Education Department may, however, apply different
criteria in “exceptional circumstances”, including if the schools serves
a learner population that does not live in the school's surrounding

community (paragraphs 104 to 105 of the Norms and Standards).

| attach a copy of the relevant portion of this Notice, as annexure “TM

26"

Ad paragraphs 31 and 32

59. | note the admissions in these paragraphs — namely:

59.1.

59.2.

59.3.

that inequalities in education provisioning still exist;

that the legacy of apartheid continues to have an impact on the

schooling experiences of many learners in the Western Cape; and

that there is still much room for improvement in the eradication of

inequality in education provisioning in the Province.
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60.

EE acknowledges that the 2009 and 2017 statistics referred to in these
paragraphs appear to indicate an overall improvement in learner performance
or education outcomes over the period 2009 to 2017, and an improvement in
the equalisation of these outcomes across the school quintiles. | say that the
statistics “appear to” evidence such improvement, because the reliability of the
statistics depends in large measure on the standard and content of the fests
as compared to previous years. Nevertheless, even accepting that there has
been some improvement (which EE obviously wouid welcome), the statistics
confirm that there remains a marked disparity in learner performance between
schools in quintiles 1 to 3 (being schools situated in poorer communities) and
schools in quintle 4 and 5, and quintile 5 schools particularly scoring

comparatively higher in all systemic testing.

Ad paragraph 33

61.

Equal Education’s contentions are again misrepresented in this paragraph. |
refer to what is stated above. EE accepts that there are some excellent schools
in the poor communities and townships in and around Cape Town, and that
some of the public schools in central Cape Town do not provide an education
of a sufficiently high quality. But EE maintains that, unfortunately, the excellent
township schools remain exceptional and that, in the main, the schools in
central Cape Town to which learners from the townships commute are better
resourced schools and offer a better education than the schools in their

communities.
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62.

EE readily accepts that a number of factors shape the quality of the education
provided by a particular school; it is not determined by geography alone. EE
never suggested otherwise. However, as the evidence attached to EE's
founding affidavit and the affidavit of Professor Fataar make clear, the
geography of a school, and the socio-economic status of the community
surrounding the school, does indeed have a bearing on the quality of education
at the school. This is especially the case in South Africa (and Cape Town in
particular) where schools situated in the wealthier areas in central Cape Town
have historically had privileged access to resources as a result of apartheid
education policies. | note that the WCG accepts (in paragraph 47 of the

answering affidavit) that —

“apartheid geography has an impact on the schooling experiences of
many learners, and that the poverty and disadvantage caused by
apartheid and its legacy still shape the schooling experiences of many

fearners”.

Ad paragraph 34

63.

| deny the characterisation of EE’s “approach” in this paragraph, and again
deny that the provision of social housing requires the WCED to sacrifice its
education budget. The suggestion that providing social housing “will be to the
detriment of hundreds of thousands of learners who attend schools outside of
central Cape Town” is, | respectfuily submit, absurd. EE does not accept that
the provision of social housing in central Cape Town must come at the expense

of improving the quality of education in schools in poorer communities outside
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central Cape Town. The WCG'’s contention that this is an ‘either-or’ matter is
unfounded. The remainder of this paragraph is a repetition and 1 refer to what

| have stated above in respect thereto.

Ad paragraphs 36 to 39

64.

65.

66.

67.

These paragraphs, in the main, constitute matter for legal argument.

| deny that the EE says that the state must promote equal access to quality
basic education only to learners attending schools “in the City”, as is suggested
in paragraph 37. EE contends that the state must promote equal access to

quality basic education for ali learners.

| further deny that EE says that section 29(1) provides for “immediate access
io equal education for all learners”, as is also suggested in paragraph 37. EE
recognises that there is an immediately realisable right to basic education
under s 29(1) of the Constitution, and that the obligation to promote and realise
“the full and equal enjoyment” of this right is subject to progressive realisation.
Nevertheless, the promotion of equal access to quality education requires the
state to take reasonable, prompt and effective measures to this end, and

further obliges the state not to pursue policies that entrench unequal access.

| note the acknowledgment in paragraph 39 that ‘the state has a number of
statutory obligations to redress past injustices and imbalances in educational
provision”, and the assertion that “the WCED considers that to be a central

goal of its policies and practices”.

"
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68.

The problem in this case, however, is that the practices and policies of other
departments — in particular the Western Cape Departments of Public Works
and Transport and Human Settlements — are impeding the redress of inherited
inequalities in educational provision. A more holistic and integrated approach
to urban planning and development is required by the Province and the City,
which takes account of actual patterns of access to and use of public resources

and services, including schools.

Ad paragraph 40

69.

| have addressed the allegations in these paragraphs, which are misdirected

and contested for the reasons already stated.

Ad paragraph 41

70.

| deny that EE makes the blunt submission that travelling long distances to
school on public transport “results in a violation of [the learner’s] constitutional
rights”. Again, Mr Schreuder fails to appreciate EE’s case. EE contends that
having to travel long distances to school on public transport — particularly in
the challenging circumstances experienced by many learners in Cape Town,
(which includes heavy ftraffic, resulting in extended ftravel time and
necessitating travel at particular times; a lack of safety when getting to and
travelling on public transport; and the personal and financial costs involved) —
has a material and detrimental impact on the commuting learners’ access to,
and enjoyment of, their rights to basic education. Whether this constitutes a

“violation” of that right is plainly a question of degree.
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71.

If the WCG takes its commitment to redressing past injustices and imbalances
seriously, including in the provision of equal access to quality education — as it
says it does — it ought to take cognisance of these impacts (whether or not they

constitute rights’ “violations”) and take reasonable measures to address them.
Those measures must include, EE submits, redressing spatial apartheid in
Cape Town through the provision of affordable and social housing. Indeed,
the WCG itself recognises that this is “a partial solution” to the problems

described in EE's application, yet it gives no adequate account of why these

measures have not been implemented.

Ad paragraphs 42 and 43

72.

The averments in these paragraphs are repetition, and | refer to the responses

given above.

Ad paragraphs 44 to 48

73.

74.

EE does not deny that progress in eradicating apartheid-era inequalities has
been made by the WCED, but it maintains that the provision of basic education
and the schooling experiences of learners in the Western Cape, and in Cape
Town in particular, nevertheless remains unequal, along spatial, racial and
class lines. Indeed, this is repeatedly acknowledged by the WCG, as appears

from paragraphs 10, 12, 31 and 47 of its answering affidavit.

| note the concern about EE’s reliance on data from 2002, 2003 and 2009.

This data indicates the persistence in the patterns of inequality in educational
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provisioning and outcomes. EE also relied on the Annual National Assessment
data of 2014, which was the latest available annual assessment data.” The
results of the WCED’s annual systemic assessment of the performance of
learners in Grades 3, 6 and 9 in Mathematics and Language, which was relied
on by the WCG in its answer, are not publicly available. These results were
only furnished to Equal Education on request after the WCG filed its answering

affidavit.

75. While, as the WCED notes, some progress in equalising education outcomes
is reflected in the 2017 statistics on which it relies, pronounced disparities
nevertheless persist per quintile (as discussed above). The inherited

inequalities in education in the Province and the City are by no means rectified.

76. The remainder of these paragraphs is repetition and matter for iegal argument.

Ad paragraphs 49 to 52

77. | have addressed the critique of the “reliability” of the data that EE has
produced in the form of learner questionnaires and refer to what is stated in

paragraphs 20 to 25 above.

7 The Annual National Assessments (ANA) was a standardized assessment introduced by the
Department of Basic Education (DBE) in 2011. These assessments were administered on an annual
basis between 2011 and 2014 by the DBE and sought to assess the level of performance of Grade 1 —
& and grade 9 learners in literacy and numeracy in all public schools and government-subsidised
independent schools. In 2015, the South African Democratic Teachers Union (SADTU), the National
Professional Teachers Organisation of South Africa (NAPTOSA) and SAQU expressed grievances
regarding the ANA including the frequency of the administration of the ANA and its related
administrative burden. As a result the ANAs were postponed and have not been administered since.

o B SVV\ 29




78.

79.

80.

| acknowledge that the sample size of the learner questionnaires is low “from
a research methodological perspective”, and that it would be inadequate to
inform complex policy responses. But the questionnaires were filed to serve a
different purpose — namely, to provide a vivid description, in the words of
learners themselves, of the difficulties they experience and the prejudicial
impacts of the daily commutes they have to undertake to attend school in

central Cape Town.

Equal Education did not undertake a comprehensive survey of the learner
commuter phenomenon in Cape Town, firstly, because it did not expect this to
be disputed by the WCED (widely known and visible as it is) and, secondly,
because it had limited time available to file its founding papers (as initially the
matter was to be heard on a semi-urgent basis and the parties had agreed on

a timeframe for the filing of EE's papers).

All of the questionnaires completed by learners at the three schools concerned
— Walmer Secondary School, Sea Point High School, Thandokhulu High
School — are attached to EE’s founding affidavit. As indicated, the learners
were initially approached by EE and its attorneys at the Equal Education Law
Centre (“EELC") to obtain instructions. The particular learners at these schools
were identified and approached because they are members of EE. Their
questionnaires were completed in the presence of our legal representatives at
the EELC, who explained to the learners the nature of this litigation and EE's
intervention: and that EE would rely on the information given in preparing its

case, and that the questionnaires may be included as supporting documents
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in EE’s papers. The relevant EELC attorney has attested to a confirmatory

affidavit in this regard which is attached hereto marked “TM 27”.

81. | acknowledge that there are two versions of the learner questionnaire. This is
because, after the initial questionnaire had already been put to use, one of
EE’s experts (Dr Holtmann) and EE’s legal representatives considered that the
initial questionnaire could be improved to obfain further information about
learners' experiences. This resulted in changes to the questionnaire to include

additional questions.

82. [ deny that the learners’ responses in the questionnaires are "biased”. | accept
that a few of the guestions may be construed as leading questions, but that
framing was necessary to obtain the required, specific instructions. Further
and in any event, the variety in the learners’ responses indicates that they were

not materially influenced by the questions were framed.

83. As regards the scale of the commuting learner phenomenon, | refer to what is
stated above at paragraphs 20 to 24 and the supporting evidence referred to

therein.

Ad paragraph 53

84. | deny that EE made any error in referring to “feeder zones”. EE was careful

to describe these as school feeder zones, and explained in its founding

affidavit, that these were feeder zones imposed by particular schools in their

admissions policies, not a province-wide policy. EE also noted (in paragraph
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29 of its founding affidavit) that such feeder zones were not adopted in the
admissions policies at Waimer Secondary School, Sea Point High School,
Thandokhulu High School, hence the high number of commuting learners

attending these schools.

Ad paragraph 54

85.

This paragraph is admitted, save to emphasise that it is both the fact of the
prevailing inequalities in the quality of education provided at schools in central
Cape Town and township schools, coupled with the shortage of affordable
housing near schools in central Cape Town, that results in an arduous and
expensive commute for learners who choose and are able to attend better

schools in central Cape Town.

Ad paragraph 55

86.

87.

| repeat that it remains generally true, even if there are exceptions, that the
historically-white model C schools in central Cape Town have more resources,
are safer, and provide better educational opportunities and outcomes than
schools in the township areas and the Cape Flats outside central Cape Town.

| refer to what is stated in paragraphs 26-29 above.

The objection to EE’s geographical descriptions is unnecessarily technical.
Mowbray is the suburb immediately adjacent to Observatory (which is
indisputably in “central Cape Town" as the applicants have defined it).

Thandokhulu is situated on the very borderiine between Observatory and
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Mowbray, on the Main Road junction, and so can properly be considered to be

in the “central Cape Town” region.

88. The ‘“iilustration” put up by Mr Schreuder in this paragraph is difficult to
comprehend. EE accepts that the provision of social housing in Sea Point
would not reduce the distance between home and school for learners attending
Thandokhulu High School in Mowbray, should they relocate from Langa to Sea
Point (although the duration of the commute would likely be significantly
reduced). But this misses the point. EE obviously does not suggest that all
commuting learners must be accommedated in Sea Point or on the Tafelberg
property. It contends that a programme for social housing ought to be
implemented across central Cape Town, on various sites, as a matter of

priority, and that this should take account of learners’ needs.

89. EE accepts that learners and parents are guided by several push and pull
factors in determining which schools to attend. This does not detract from the
reality that many learners living outside central Cape Town choose (or their
parents do so) to attend schools in central Cape Town - and travel long
distances at great financial and-personal cost — in the belief that they can obtain
a better education at these schools. Learners and parents do not assume the

costs and burdens of the commute lightly and for no good reason.
Ad paragraph 56

90. It is difficult to reconcile the opening statement in this paragraph with the

WCG's acknowledgement in paragraph 10 of its answering affidavit (which is
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o1.

repeated in paragraph 75) that “the legacy of apartheid continues to shape the
schooling experience of many leamers in the Western Cape (and in South
Africa generally), and race- and class-based inequalities in the quality of

schooling that learners receive do persist’.

EE accepts that many of the public schools in central Cape Town (including
the three schools described by EE) are significantly transformed and are
committed to increasing the racial and socio-economic diversity of their learner
populations. However, as the academic literature and the 2017 statistics relied
on by the WCG indicate, there remains a prevalent correlation between the
geography and historic racial profile of schools (and the communities where

the schools are situated) and the performance of the schools.

Ad paragraph 57

92.

| have already addressed the contentions in this paragraph. EE does not
contend that the provision of 270 social housing units in Sea Point is, in and of

itself, “the solution” to the difficulties described by learners.

Ad paragraphs 58 to 61

93.

94.

These paragraphs are matter for legal argument and will be addressed at the

appropriate time to the extent necessary.

Mr Schreuder's bald statement (in paragraph 59) that the provincial Cabinet
did consider submissions on the impact of the lack of affordable housing in

central Cape Town on learners’ rights, during the public participation process,
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is unsupported with reference to any documents in the record of decision. The
WCG has also failed to supply any record of having critically engaged with
EE’s submission to Cabinet. Despite a thorough perusal of the record, EE has
been unable to find any evidence to support the WCG's assertion, which one

would reasonably have expected to exist.

Ad paragraphs 62 and 63

95.

96.

EE disputes the contention that “poor learners and communities will benefit
from the sale of the Tafelberg property” and that the purchase price “will be
applied by the WCG in the pursuit of its constitutional and statutory
obligations”. The proceeds of the sale were destined for the WCG's Asset
Finance Reserve Fund, to finance new offices for the WCED. They were not
allocated to the provision of educational services or schooling infrastructure for

the benefit of poor learners and communities.

The suggestion that the sale of the Tafelberg properties to the Phyilis Jowell
School evidences the WCG's commitment to improving education outcomes
is, frankly, cynical. The Phyllis Jowell School is a private institution that will
serve an elite, niche Jewish market, which has ample resources. The
contention by the Phyllis Jowell School that it is “not-for-profit” is also doubtful,

as the applicants have explained in the main application.
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Ad paragraphs 65 to 89 (Ad seriatim to EE’s founding affidavit)

Ad paragraph 82

97.

The suggestion in this paragraph that the impact and difficulties experienced
by commuting learners is a result simply of poverty, and not related to spatial
apartheid is not explained, and is denied. The difficulties experienced by
learners are the result of both poverty and spatial apartheid — conditions that
compound and perpetuate one another. The suggestion that they are

disconnected is plainly misguided.

Ad paragraph 85

08.

[ deny that the the WCG “carefully considered” and took into account the many
submissions that indicated the difficulties experienced by commuting learners.
There is no evidence whatsoever of these difficuities and impacts being
considered in any of the decision-making processes — including in the Cabinet
Minute of 3 April 2017 (annexure TA26); (i) the minutes of 22 March 2017
meeting (Rule 53 pp 3075-3079); and (iii) the Department of Public Works and
Transport’s presentation to Provincial Cabinet prior to the 22 March 2017
meeting (Rule 53 pp 2977-3065) . | note that the WCG does not make any

reference to the voluminous Rule 53 record in support of this contention.
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Ad paragraph 86

99.

| deny that the many of the individuals described would not be able to afford
social housing in Sea Point. The primary target of social housing are
households living under an income bracket of R5,500 per month.2 Further, if
anything, the fact that appropriate beneficiaries may not be able to afford the
social housing after all, suggests that the social housing policy needs to be
revised so that social housing is genuinely affordable for those the policy is

intended to benéefit.

Ad paragraphs 90 to 107 (Ad seriatim to Professor Fataar's affidavit)

100.

| deny the WCG's contention that the conclusions of Prof Fataar and Dr
Holtmann are not supported by the evidence. The WCG makes this assertion
on the basis of a series of ‘pot-shots’ taken to their evidence, which do not

justify disregarding their conclusions.

Ad paragraphs 95 to 99

101.

102.

It is correct that the colloguial phrase “close fo the mountain®, used by Prof
Fataar (but not of his making) is generally understood to refer to schools in

central Cape Town or the southemn suburbs.

As already stated, | accept that some schools are classified as quintile 4 or 5

(typically because they are situated in wealthier areas) but in fact serve poorer

8 This is explained in the Province's answering affidavit in the main application at paragraph 161, p 86
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communities (with commuting learners who do not live in proximity to the

school}.

103. | again note the WCED's views on the national school quintile policy and the
WCED’s application of funding to quintile 4 and 5 schools. As1have indicated,
while the designation of schools per quintile may be imperfect, it does reflect
the relative prosperity of the area in which the school is situated (if not the

relative wealth or poverty of the learner population at the school).

104. Mr Schreuder says in paragraph 99 that “Prof Fataar's account of the number
of schools in each quintile is incorrect’. But “the account” is not that of
Professor Fataar. The statistics that Prof Fataar cites (of the percentage of
schools per quintile in the Western Cape) were published by the national
Minister of Basic Education in the Amended Norms and Standards for School
Funding for 2017-2019 (in GN 394, GG 40818 of 28 April 2017). The same
figures are published by the Minister of Basic Education on 2 February 2018
in the Amended Norms and Standards for School Funding for 2018-2020 (in
GN 75, GG 41420 of 2 February 2018). | attach copies of both of these notices
marked “TM 28" and “TM 29” respectively. | do not know where the WCG

obtained its figures, or why they are different.

Ad paragraph 100

105. As already stated, EE does not deny that the WCED has made progress in
improving the quality of education at schoois in poor communities since 2009.

However, | deny that the statements in paragraph 13 of Prof Fataar's affidavit
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are no longer valid. | refer to the more recent statistics and literature referred

to above in this regard.

Ad paragraph 101

106.

The averments in this paragraph are a repetition; | refer to my answers above.

Ad paragraphs 102 to 105

107.

108.

109.

| note the finding by Taylor and Yu that socio-economic integration requires
incorporating low SES students into schools with a critical mass of higher SES
peers. The WCG says (in paragraph 102) that “this is not what Equal
Education appears to envisage”, but that assumption is incorrect. Socio-

economic integration is indeed what social housing would promote.

I note the errors in the Naidoo et al study. However, the nature of the error is
such that it would have skewed the comparative analysis in favour of a fess
pronounced relationship between school performance and the socio-economic
attributes of the area surrounding the school than those remarked upon by the

authors.

As regards the issue of cultural dissonance, | am advised that Prof Fataar did
not specifically consider the position of the three schools described in EE's
founding affidavit. The problem of cultural dissonance plainly arises most
prominently in schools that do not have a majority commuter learner population

like the three schools EE describes, although the resilience and persistence of
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institutional culture (notwithstanding a changing learner population) cannot be

discounted.

Ad paragraph 106

110. As already stated, EE certainly does not deny that resources must be directed
at improving the quality of schooling in townships and poorer communities. But
EE does not accept that the provision of social housing in central Cape Town
must come at the expense of improving the quality of education in schools in
poorer communities outside central Cape Town. The WCG's contention that
this is an ‘either-or matter is unfounded. The WCG’s approach suggests a
failure on its part to appreciate the importance of both these socio-economic
imperatives, and of its constitutional and statutory obligations to proactively

and determinedly pursue them both.

111.  Further, 1 do not understand how the problem of a “flight of resources and
cultural capital’ from township schools (referred to by Prof Fataar and
endorsed by Mr Schreuder) would be exacerbated by the provision of social
housing. There is no reason to assume that only the better resourced persons
living in township areas would be prioritised for social housing. Itis the current
conditions — where only the better resourced households can afford the
commuting c'osts and are able to send their children to schools outside the
townships — that creates the “flight of resources and cultural capital” that Prof

Fataar describes.

Ad paragraphs 108 to 117 (Ad seriatim to Dr Holtmann’s affidavit)
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Ad paragraph 110

112.

The factua! statements made by Dr Holtmann about the living conditions in

Sea Point are readily discernible and can hardly be contentious. Judicial notice

can, | submit, be taken of them. In any event, Dr Holtmann’s description of the

living conditions in Sea Point is amply borne out by the evidence in the record

of those conditions. | refer, for instance, to the following parts of the record:

112.1.

112.2.

112.3.

112.4.

112.5.

112.6.

Annexure JG 89 of WCG Answering Affidavit (DTPW Scooping

Report) page 4, para 7,

Annexure JG of WCG Answering Affidavit (City Works Think Space

report to DTPW, October 2014) at page 10, 16 and 17;

Annexure TA33 to T Adonisi Founding Affidavit {Ndifuna Ukwazi

Submission on Tafelberg, March 2017) page 49, para 266,

Annexure TA13 to T Adonisi Founding Affidavit (Joint Submissions by
Social Justice Coalition, Equal Education and Ndifuna Ukwazi, April

2014);

Annexure TA12 to T Adonisi Founding Affidavit (DTPW Expression of

Interest Document, March 2014) at paragraph 12.1;

Annexure TA11 to T Adonisi Founding Affidavit (DTPW Options
Analysis for Proposed Disposal of Tafelberg High School site, May

2014) paras 12 — 14;
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112.7. Annexure TA8 to T. Adonisi Founding Affidavit (Submission by
National Association of Social Housing Organisation, September

2012);

112.8. Annexure TA9 to T. Adonisi Founding Affidavit (Submission by
Western Cape Department of Human Settlements to DTPW on

disposal of Tafelberg Site, 26 March 2013);

112.9. Sea Point Resident's Submission to WCG Financial Model (30

January 2017);

112.10. Supplementary Affidvit by Sheila Madikane at paras 21 and 30;

112.11. Supplementary Affidavit by Sharone Daniels at para 27;

112.12. Supporting Affidavit by Phumeza Ntutela at para 10; and

112.13.Founding Affidavit by T. Adonisi at para 39 and 196.

Ad paragraph 111

113.

| deny that Dr Holtmann’s approach is “stigmatising” or “stereotypical”. Her
evidence is presented in general terms by necessity, given the breadth of the
subject-matter and EE’s concern not to unduly burden the court with lengthy
papers. Dr Holtmann does not present the dynamics that she describes as a
“fait accompli”’, nor does she deny that lived experiences are infinitely varied
and nuanced. What Dr Holtmann purports to do is to describe the general
patterns and causative trends that are visible in our society and that are indeed

mappable (as reflected in Dr Holtmann’s published doctoral research). Dr
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Holtmann expressly acknowledges (at paragraph 17 of her affidavit) that she
describes the cycles of poverty and inequality and failing education “at a high
level of generality”. But, as she explains, the risk factors she identifies do
“generate common causal patterns”. | do not understand the WCG to deny
that these general patterns and causative trends exist, and it has put up

nothing to suggest that they do not.

Ad paragraphs 112 to 117

114, | note again the WCG's unfounded and misguided attempt to divorce the
results of “poverty and disadvantage” from the results of spatial injustice, as if

these conditions are separable and disconnected.

115.  The remaining allegations in these paragraphs are repetitive and need not be

addressed further.

DEPONENT
The deponent has acknowledged that he knows and understands the contents of this
affidavit which was signed and sworn to before me at Cape Town, on this the 22"
day of APRIL 2019, the regulations contained in Government Notice No. 1258 of 21

July 1972, as amended and Government Notice No. R 1648 of 17 August 1977, as

SO
wbﬁﬂﬂg n complied with. UTHAFR'CAP\’:,F;OL'CE SERVICE
ARy
C 2220 23 APR 2010
COMMISSIONER OF OATHS | mlm
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