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IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

(REPUBLIC OF SOUTH AFRICA)
CASE NO: 12/43163

In the matter between:

FEDERATION OF GOVERNING BODIES FOR
SOUTH AFRICAN SCHOOLS Applicant

and

THE MEMBER OF THE EXECUTIVE COUNCIL
DEPARTMENT OF BASIC EDUCATION
GAUTENG PROVINCE. ~ - . First Respondent

THE HEAD OF DEPARTMENT,
DEPARTMENT OF BASIC EDUCATION
GAUTENG PROVINCE Second Respondent

ANSWERING AFFIDAVIT

[, the undersigned,

LEN DAVIDS

do hereby make oath and state:

1 | am the Deputy Director-General of the Gauteng Department of Education
(*the Department”) responsible for Curriculum Management and Development

and am acting on behalf of the second respondent cited in the present

application.
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|- depose to this affidavit also on behaif of the first respondent, the Member of
the Executive Council for Education in Gauteng (“the MEC"). | am duly

authorised to do so by virtue of my employment.

The facts contained herein are to the best of my belief both true and correct.
Where | make legal submissions | do so upon the advice of the Department's
legal advisors, which | accept as being true and correct. All legal issues will be

addressed in argument by the respondents’ counsel.

INTRODUCTION

In this application, the applicant seeks to declare the Gauteng Regulations for
Admission of Learners to Public Schools, 2012 (“_the Regulations”) to be
unlawful. The applicant seeks, as primary relief, to have the Regulations in
their entirety declaréd unlawful and, in the aiternative, to declare only certain of

the Regulations unlawful and invalid.

The applicant's primary contentions in this regard are that the Regulations are
unlawful in that they said to conflict with the provisions of the South African
Schools Act 84 of 1996 ("SASA”") and the National Admission Policy published
by the Minister of Education in terms of the National Education Policy Act 27 of
1996 ("NEPA"). The applicant also contends that the Regulations are irrational
and raises a procedural fairness complaint in relation to the making of one

Regulation, but not the bulk of the Regulations.

As is demonstrated below and as will be further dealt with in oral argument, the
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present application is seriously flawed in a number of respects.

7 In particular, it rests on misunderstanding of the manner in which the National
Admissions Policy, SASA and the Regulations interact. Thus the applicant’s
case appears to rest on the proposition that the moment that a regulation made
in Gauteng is any different to the National Admissions Policy or the position that
prevailed under SASA, that renders the provision invalid. That is simply not

correct.

8 In what follows | deal first with the purpose of the Regulations and, thereaftér,
the constitutional scheme and the relationship between the National
Admissions Policy, SASA and the Regulations. Finally, | deal to the extent

necessary with the specific challenges raised to each of the impugned

regulations.

THE PURPOSE OF THE REGULATIONS

9  The present Regulations were enacted in terms of section 11 of the Gauteng
School Education Act 8 of 1995 (“the Gauteng Schools Act”). That section

provides as follows:

“Admission to public schools

(1) Subject fo this Act, the Member of the Executive Council may
make regulations as fo the admission of learners to public

schools.

(2) Admission requirements for public schools shall not unfairly
discriminate on grounds of race, ethnic or social origin, colour,
gender, sex, disability, sexual orientation, religion, conscience,
belief, cufture or language.”

10 One of the key purposes of the Regulations is to strike a balance between the
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interests .of every -individual school, its learners and. its parents, on the one .

hand, and the broader public interest on the other.

In this regard, SASA places the governance of public schools in the hands of
their school governing bodies (“SGBs”). An SGB is in a relationship of trust
with its school in terms of section 16(2) of SASA. It must, in terms of section
20(1)(a) of SASA, promote the best interests of the school. That would also, for

obvious reasons, be its natural inclination.

The state, however, cannot allow pUblic schools to be governed purely in the

interests of their current learners and their parents. This is so for the following

reasons.

12.1 First, public schools are public assets which must ultimately serve the
broader public interest. The state cannot allow them to be monopolised
in service of the interest of current learners and their parents, at the

expense of the broader public interest.

12.2  Second, there is still a deep inequality in the distribution of public school
resources along racial lines. The better-endowed public schools tend to
be located in white communities and serve white interests while the
worst-endowed public schools tend to be located in black communities
and serve black interests. One accordingly cannot allow public schools
to continue servin-g only the best interests of their current learners and
parents because it would entrench and solidify the racial inequality even

where no race discrimination is intended.

12.3 Third, there is a critical need for the Department to ensure that}




12.4

prospective learners are not refused admission on the basis,_in effect, of
their parent's potential inability to pay for their children’s school fees.
While the legislative provisions which govern public schools make clear
that a child cannot be refused admission on the basis that their parents
are unable or may be unable to pay school fees, the Department is well
aware that, as a matter of practice, various schools use subtle sifting
mechanisms as part of their admissions policies in order to attempt to
ensure that wealthier children are allowed admission while poorer
children are excluded. These sifting mechanisms are often very hard to
detect in practice. This is a considerable problem as it means that poorer
children are deprived access fo many of the better-resourced schools on
the basis of their financial status. Moreover, it means that other schools
— who do not engage in these sifting mechanisms — are forced to take
more than their fair share of poorer pupils, many of whom may be unable
to pay fees. This undermines the ability of those schools to properly

cater to all of their learners. The Regulations seek to address these

issues.

Fourth, section 29(1) of the Constitution entitles everyone to a basic
education and obliges the state to take reasonable measures to make
further education available and accessible to all. This is why SASA
makes school attendance compulsory in terms of section 3(1) and
imposes a duty on the MEC to place all children in schools ih terms of
sAections 3(3) and 12(1). The MEC cannot properly perform this function
if the SGB's of public schools are autonomous in their determination of

their admissions policies and can shut the doors to the MEC if she seeks



13

14

) to -place children who have not been or cannot be placed elsewhere.
The Regulations must accordingly regulate the admissions policy of
public schools to ensure that they are fair and to allow the MEC to
override them where necessary to place children who cannot be placed

elsewhere.

| point out also that the Regulations also seek to give effect to paragraphs 6

and 8 of the National Admissions Policy made in terms of NEPA, which provide:

"6. The Head of Department is responsible for the administration of
the admission of learners fo a public school. The Head of
Department may delegafe the responsibility for the admission of
feamers to a school to officials of the Department.

8. The Head of Department must co-ordinate the provision of
schools and the administration of admissions of learners to ordinary
public schools with governing bodies to ensure that all eligible
learners are suitably accommodated in terms of the South African
Schools Act, 1996. Subject fo this policy, it is particularly important
that all eligible learners of compulsory school going age are
accommodated in public schools.”

| deal below with some of the specific purposes sought to be achieved by the
in_dividual impugned regulations. Suffice it to say, for present purposes, that the
purposes already outlined and those dealt with below are plainly important and
legitimate governmental purposes. The regulations are all rationally and
reasonably connected to these purposes - despite the applicant’'s often
unmotivated assertions to the contrary. In the circumstances, the complaints

regarding rationality and reasonableness fall to be rejected.

i/




THE CONSTITUTIONAL SCHEME

15 The premise of the applicant's case is that provincial legislation, which is in
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conflict with national fegislation, is unconstitutional and invaiid. The applicant
for instance says on page 10 in paragraph 20 of its founding affidavit that
‘where national legisiation provides for norms and standards to be established,
provincial legisfation, regulatién or policy-making are not allowed to be in
conflict with national fegisiation and where they are, they are unconstitutional
and required to be struck out”. But this premise ignores the following provisions

of the Constitution.

Education is listed, in schedule 4A to the Constitution, as a functional area of

concurrent national and provincial legislative competence.

Parliament may legislate on schedule 4 matters in terms of s 44(1)(a)(ii) and

(o )](ii).

A province has the following legislative and executive powers in relation to

schedule 4 matters:

18.1 It may legislate on such a matter in terms of s 104(1}b)(i). While
Parliament may legislate on the same subject-matter, it may not curtail
the province's constitutional power to do so. It may not prescribe to the

province what to legislate or how to do so.

18.2 The province has the executive power to implement its provincial

legislation on schedule 4 matters in terms of s 125(2)(a). This is an
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18.3

exclusive provincial power in terms of s 125(5). Parliament may
accordingly not prescribe to the provincial executive how to Implement its
own provincial legislation or in any way iimit its freedom to do so. It
means, in the context of this case, that Parliament may not prescribe to
the MEC or HoD how to implement the Gauteng Schools Act or limit their
freedom to do so in any way they choose. In any event, Parliahent has

not done so.

The province also has the executive power in terms of s 125(2)(b), to
implement national legislation on schedule 4 matters except where an
act of parliament provides otherwise. It means, in the context of this
case, that parliament may only prescribé to the Gauteng MEC and HoD

how to exercise their powers derived from SASA.,

This constitutional scheme creates the possibility of conflicting national and

provincial legislation on schedule 4 matters. Such a conflict does not render

either the national or the provincial legislation invalid. The Constitution

reguiates the conflict as follows:

19.1

19.2

The court must first attempt to avoid the conflict in terms of s 150. It
must do so by preferring any reasonable interpretation of the national
and provincial legislation which avoids the conflict. A conflict is avoided if
and to the extent that the two legislative provisions can stand alongside

one another.

If a conflict cannot be avoided, the default positidn in terms of s 146(5), is
that the provincial legislation prevails over the national legislation unless

the national legislation qualifies for supremacy in terms of ss 146(2) or
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(3).

19.3 The applicant seems to proceed from the premise that SASA, NEPA and
the National Admission Policy prevail over all provincial iegislation. It
does not explain why this is so except to suggest in paragraph 20 of its
founding affidavit that they constitute national legislation which “provides

for norms and standards to be established” But that is not so.

Sections 146(2)(a) and (b) require much more for national legislation to

prevail over provincial legislation.

19.4 In any event, the winner in the contest between conflicting national and
provincial legislation prevails over the loser but does not render it invalid.
Section 149 provides that the loser merely “becomes inoperative for as

long as the conflict remains”. It means, in the context of this case, that,

éven if the_ Regulations are in conflict with national legislation which
prevails in terms of ss 146(2)a) or (b), the applicant would not be entitled
to the relief it seeks. The affected regulations remain valid and merely
become dormant for as long as they remain in conflict with the national

]egislation.

19.5 On this basis alone, the application is fatally misconceived.

THE WHITE PAPERS, THE NATIONAL ADMISSIONS POLICY AND SASA |

20 The vast bulk of the applicant's case is devoted to seeking to demonstrate that '
there are differences between the impugned regulations, on the one hand, and

the White Papers, the National Admissions Policy and SASA, on the other.
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21 But even to the extent that these differences exist at all, they cannot render the

impugned Regulations invalid. This is so for the foliowing reasons.

The status of the White Papers

22 The applicant makes much of two White Papers from in paragraphs 22 -~ 25 of

its founding affidavit. The two White Papers are,

22.1 the White Paper on Education and Training published on 15 March 1995

(White Paper 1); and

22.2 the White Paper on the Organisation, Governance and Funding of

Schools published in February 1996 (White Paper 2).

23 These White Papers were not policy statements published in terms of NEPA.
Both of them preceded SASA and NEPA and neither purported to have been
published in terms of NEPA. Both White Papers also made it clear that they did

not purport to be definitive policy statements:

23.1 White Paper 1 said in Part 1, Chapter 1, paragraph 1 that it was merely a
White Paper “which describes the first steps in policy formation by the

Ministry of Education in the Government of National Unity”.

23.2 White Paper 2 similarly said in the “Message from the Minister of
Education” under the subheading “The report” that it “provided the basis
on which new policy coufd be built”. The White Paper moreover
concluded in paragraph 7 that it was “a foundation upon which a policy

could be built that would promote the development of long-fasting quality

S
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and equity in education”.

24 At most, the White Papers might conceivably be relevant to the proper
interpretation of SASA or NEPA if and to the extent that their applicable
provisions are ambiguous. But the applicant does not contend that they are
ambiguous in any way and that their ambiguity may be resolved by resort to the

White Papers. The White Papers are thus entirely irrelevant to this application.

The status of the National Admissions Policy

25 The applicant seems to contend or assume that the National Admission Policy
prevails over provincial legislation in conflict with it. But that is not so for the

following reasons.

26 The starting point is that national policy is not binding on the provinces at all.
That much is clear from the constitutional scheme described above. National
policy does not even compete in the contest between national and provincial

legislation in terms of ss 146 to 150 of the Constitution.

27 NEPA provides for the Minister to make and publish national policies on
matters of education. its only provision which says anything about the status of

those policies, is s 3(3) which provides that,

“‘Subject to the Constitution, national policy shall prevail over the
whole or a part of any provincial policy on education if there is a
conflict between the national and provincial policies”.

i
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- 28 But this provision is devoid of any meaningful legal content for the following

reasons.

28.1 Section 3 .is, in its own terms, “Subject to the Constitution”. Section
125(2)(d) of the Constitution provides that a province may develop and
implement its own provincial policy. Netther Parliament nor national
government can accordingly oblige the provinces to abandon their own

policies and implement national government policies instead.

28.2 In any event, s 3(3) of NEPA goes no further than to say that national
policies prevail over provincial policies. But a policy is merely a plan or a
statement of intent. It does not in itself have any legal effect. National
government’'s own policies cannot even override the exercise of its own
legislative and executive powers. National government policies can, for
the same reason, also not override the exercise by the provinces of their

legislative and executive powers under the Constitution.

29 The applicant in paragraph 23 of its founding affidavit on s 2(2) of SASA. it
seems to suggest that this provision makes national policies binding on a
provincial MEC and HoD. But that is not so. Section 2(2) of SASA has very

limited effect:

29.1 Section 2(2) only applies to MECs and HoDs when they exercise "any
power conferred upon them by or under this Act’, that is, by or under
‘SASA. It accordingly did not apply to the MEC when she made the
Regulations because she made them under a power vested in her by

s 11(1) of the Gauteng Schoois Act.
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29.2 Even when s2(2) is applicable, it requires no more than that the MEC or
HoD “take full account” of the applicable national government policy.
They are not bound by the policy. They merely have to have regard to it.
But they are entirely at liberty to consider the national policy and depart

from it.

29.3 Section 2(3) makes this clear. It says that nothing in SASA “prevents a
provincial legislature from enacting legislation for school education in a
province in accordance with the Constitution and this Act”. It means, at
the very least, that, when the MEC exercised her legislative powers
under s 11(1) of the Gauteng Schools Act, she was not in any way

limited or inhibited by s 2(2) of SASA.

294 In the present case, the MEC indeed had regard to the National
Admissions Policy prior to enacting the impugned Regulations.
However, she correctly did not consider herself bound by the National

Policy.

The applicant also relies in paragraph 39 of its founding affidavit on s 2(2) on
the Gauteng Schools Act. But its effect is also very limited for the following

reasons.

30.1 It also merely requires the MEC and HoD to take full account of SASA,
NEPA and the Gauteng Education Policy Act before they exercise any of
their powers under the Gauteng Schools Act. It means again that they
are merely required to take account of that legislation. The section does

not make SASA or NEPA binding on them.
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- 30.2 Section 2(3) also makes it clear that s 2(2) does not in any way inhibit the
MEC in the exercise of her legislative powers in terms of s 11(1) of the

Gauteng Schools Act.
Section 5(5) of SASA

31  The applicant relies on in"paragraph 28 of the founding affidavit on s 5(5) of

SASA which reads as follows:

“Subject to this Act and any applicable provincial law, the admission
policy of a public school is determined p y the governing body of such
school”. :

32 But this provision is expressly subject to “any applicable provincial law”. Both
s 11(1) of the Gauteng Schools Act and the Regulations made under it are such
“applicable provincial laws”. It means that s 5(5) of SASA is subject to the

Regulations and not the other way round.

33 The applicant’s reliance on section 9(3) of SASA to contend that the regulations

are invalid is thus unsustainabie.

AD PARAGRAPHS 1-2

34 Save to deny that the facts contained in the founding affidavit are all true and
correct and that the legal submissions made are carrect, | note the contents of

these paragraphs.

AD PARAGRAPHS 3 -5

35 I note the contentions by the applicant but deny that they are weli-founded.
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AD PARAGRAPH 6

36 | deny the contents of this paragraph. There will be no prejudice — severe or

otherwise — to public school education if the Regulations remain in force.

37 On the contrary, as | have already explained, the Regulations are essential in
order to ensure that education is .provided fairly throughout the province of
Gauteng and in order to balance the competing interests at stake in relation to

such education.

AD PARAGRAPH 7

38 | note the relief sought by the applicant but deny that there is any basis for such

relief to bé granted.

AD PARAGRAPHS 8 - 11

3% | note the contents of these paragraphs. Whilst | do not accépt that the
explanation of the citation of the first and second respondents is in all respécts
correct, | do accept that they are the appropriate parties to be cited as

respondents.

AD PARAGRAPH 12 : !
40 | have no knowledge of the extent to which the applicant consulted with its
Gauteng membership over the merits of the proposed amendments nor
regarding the consultations which the applicant held with: its membership prior

to the publication of the proposed amendments.

o



41 | admit that the applicant lodged its comments, which comments are annexure .

"PC7" to the founding affidavit. These comments were duly considered by the

MEC prior to enacting the impugned Regulations.

42 I note that, in relation to these comments, the applicant seeks to “incorporate its
contents as if originally averred”in the founding affidavit. | am advised that this
approach is impermissible. In any event, many of the contentions and
allegations contained in the applicant's comments are unfounded and_

misconceived and are denied.

AD PARAGRAPH 13

43 | note the concession that the MEC gave effect to certain criticisms expressed

by the appiicant when she promulgated the Regulations.

44 In relation to the remainder of the applicant's contentions contained in this

paragraph, | note them but deny that they are well-founded.

AD PARAGRAPH 14

45 The applicant appears to complain that it received “no response fo its
comments”. ltis not clear to me what response the applicant wished to receive.
Suffice to say that the practice of the MEC anci the Department is not to
respond to individual comments received during such a public consultation
process but rather to take such comments into consideration in determining
what form the final regulations should take. This is what occurred in the

present case.
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46 Indeed, after the MEC had published the draft regulations for comment on 18
July 2009, comments were received from a wide variety of stakeholders.
These included various primary schools and high schools, organisations of
schools governing bodies such as the applicant and other organisations such
as SANCO, Cosatu and the Young Communist League. All such comments
were duly considered prior to the decision to enact the final regulations and a
number of changes were made to the final regulations in consequence of this

process.

47 In relation to the applicant’s complaint about a meeting with the MEC, it is
correct that the MEC arrived late for the meeting due to unavoidable other
commitments. However, nothing turns on this given that, as the applicant
concedés that there was an extensive notice and comment procedure followed
in terms of which the draft regulations were published in the Government
Gazette and all parties, including the applicant, were entitled to comment in
writing.  The applicant does not suggest that this process was unfair or

inadequate in any way, save for one regulation which | have dealt with below.

AD PARAGRAPHS 17 - 42

48 In these paragraphs, the applicant recounts various constitutional and

legislative provisions bearing on the issues in question in this case.

49 | a-dmit the contents of these paragraphs to the extent that they 'accurately

reflect the provisions of the relevant document concerned.
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However, the applicant intersperses the quotations and summaries of these

provisions with its own argumentative matter concerning the interpretation of
these provisions. In virtually every case, | submit that the applicant's
interpretation as advanced is incorrect in one or more respects. | refer, for

example, to the issues | have already raised above in this regard.

| am advised that it is not necessary or appropriate for me to deal with each of
the flaws in the applicant’s contentions in this affidavit. They are matters of law

and will be dealt with, to the extent necessary, in argument by the respondents’

- counsel. For the avoidance of all doubt, ! emphasise that | do not admit the

correctness of the contentions advanced by the applicant in this section.

AD PARAGRAPH 44 (REGULATION 2(2))

52

53

This regulation says in effect that the admission policy of a school must be

consistent with the Regulations. The applicant concedes that this regulation is
not invalid “in isolation” but contends that it is invalid insofar as it purports to

make the admission policies of public schools subject to other invalid

regulations.

But this reguiation remains valid even if (for the sake of argument) any of the
other regulations were invalid. The invalidity of the other regulations does not
affect the validity of regulation 2(2) because it does not and cannot do more
than to make the admission policies of public schools subject to the

Regulations insofar as they are valid.

i

s




19

54 Moreover, to the extent that existing admissions policies need to be amended -
by the SGBs concerned in order to bring them into conformity with the present

regulations, that is both desirable and unobjectionable.

55 I therefore deny the contentions contained in this paragraph and submit that the

attack on this regulation must fait.

AD PARAGRAPHS 45 — 49 (REGULATION 2(2A)

96 This regulation provides as follows:

“The department may determine the minimum standards for the
formulation of the admission policy for specialist schools, technical
schools and educational institutions.”

57 The aim of the regulation is to recognise that different categories of schools
may require different provisions and different degrees of flexibility in their

admissions policies. Thus, for example:

27.1 A specialist school is an ordinary school of focussed learning offering a
specific specialised field of study. Examples of such specialist schools
include the Transnet School of Excellence which is designed specifically
to deal with gifted soccer players and the National School of the Arts
which is designed specifically to deal with learners who are gifted in

relation to music, drama and so on.

57.2 Se!f—evidently, specialist schools cannot be located in each and every
area of the province. Rather, they need to cater to the province as a
whole. It is therefore necessary that their admissions policies are
designed in such a way that allows them to determine which children

4
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across the province have the necessary-skills to be admitted to the
schools. This is by contrast with an ordinary school, which has no need
to seek out learners across the province and which has primary

obligations in relation to the learners situated in the area close to the

school.

57.3 The same applies in relation to technical schools. A technical school is a
school which offers a minimum of four technical subjects such as
woodwork, metalwork and engineering. An example is John Orr
Technical High School. The need for technical schools is particularly
acute at the moment given that there is an on-going substantialreffort by
government to resuscitate and further these schoéls and a specific
conditional grant has been made for this purpose. This is necessary in
order to alleviate the shortage of technical skills in the country. Again,
technical schools cannot be able to be located in each and every area of
the province and it is therefore necessary that the technical schools that
do exist have greater flexibility in relation to their admissions policies
than would be the case in respect of ordinary schools. This will enable

them to ensure that gifted learners from across the province are admitted

to the school.

The purpose of the regulation was therefore to ensure that, to the extent that
minimum standards would be set in relation to admissions policies, such
admission standards could differentiate between specialist schools, technical
schoois and the remaining schools (covered by the generic term “education
institutions”.) Such minimum standards méy well include provisions in ‘relation

to the'testing procedures of technical and spécialist schools and the criteria on

PRt
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which they admit learners in order to ensure that the learners are adequately .

gualified for the relevant schools.

59 The MEC took the decision that it would be appropriate for the Department to
set the standards rather than to include them in the present Reguiations. This
was, in part, because the standards are presently still under consideration and
because the standards may need to be changed from time to time. 1 deny that
there is any basis for the contention that this is impermissible. Even if there
were, this could be cured by simply striking out the word ‘Department” and
replacing it with “Member of Executive Council responsible for education”.

There is certainly no basis for invalidating the entire regulation.

60 Moreover, | point out that, as of yet, there have been no such minimum
standards issued in terms of regulation 2(2A). In the circumstances, at present,
this regulation can have no effect on FEDSAS members or indeed any other
schools. Moreover, to the extent that such standards are issued, the
Department accepts that such a decision would amount to administrative action
in terms of the Promotion of Administrative Justice Act, 3 of 2000 (“PAJA") and

would therefore have to follow a notice and comment procedure.

61 The remaining complaint of the applicant is that the regulation concerned was
not foreshadowed sufficiently in the draft regulations which were published for
comment. The applicant therefore contends that the decision to enact the

present Regulations was procedurally unfair.

61.1 It is correct that the present regulation did not form part of the initial draft

regulations published for comment.
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61.5

61.6
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However, the need for the regulation became clear when consideration
was given to the comments made by the Governors' Alliance (a public
school governing body association) in response to the call for comments
on the draft regulations. In those comments, the Governors’ Alliance

suggested that a regulation 4(5) be introduced which provided:

"Sub-regufation (2) and (4) shall not apply to specialist schools which
focus on talent, including sport, performing art or creative arts.”

A copy of the Governors’' Alliance submissions is attached marked

annexure “LD1",

It is clear from the proposed change that the Governors’ Alliance was
concerned that the draft regulations as published would unduly restrict
the ability of specialist schoois to engage in properly selecting the

learners to attend such schoois.

When the comment was received, this sparked a discussion on the part
of the Department and the MEC regarding the need to ensure that, as
the Governors’ Alliance suggested, specialist schools were not prevented
from engaging in proper admissions procedures which were suited to the
nature of their schools. During the course of this discussion it also
became clear that the same problem applied in relation to technical

schools. It was for that reason that the present regulation was

introduced.

| am advised and submit that this cannot amount to a breach of the right
to procedural fairness. | am advised that as a matter of law, it is

permissible for additional regulations to be introduced in a process such
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as this where such additional regulations are in response to comments

made as part of the public consultation process.

[ therefore deny the contentions contained in these paragraphs and submit that

the attack on this regulation must fail.

AD PARAGRAPHS 50 — 53 (REGULATIONS 2(4) AND 2(5))

63

64

65

66

These regulations say in effect that a school's admission policy is only of force

and effect if and when the HoD certifies that it is consistent with SASA, the

- Gauteng Schools Act and the Regulations themselves.

The applicant’s primary complaint appears to be that there is no provision for a

transition from the old to the new order.

The notion that admissions policies wili need to be re-aligned in order to comply
with the latest iegislative enactment is not a novel or objectionable one. On the
contrary, schools have repeatedly engaged in this practice. Thus, in the past,
an annual circular was issued by the Department dealing with admissions
poiféies. The schools were then required to ensure that their admissions
policies complied with the relevant circular. However, in view of debates about
the legal status of such a circular, the issues are now being dealt with by

means of regulations.

Maoreover, | point out that the present Regulations were enacted in May 2012,
This allowed schools ample time to re-draft their admissions policies (to the
extent that this was required at all) in order to comply with the Reguiations and

obtain certification from the relevant district director. | point out in this regard
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that although the regulation requires that the HoD certifies that the admissions
policy is consistent with the relevant provisions, this function has been

delegated to the relevant district director to ensure that this matter can be dealt

with promptly and effectively.

67 | therefore deny the contentions contained in these paragraphs and submit that

the attack on these regulations must fail.

AD PARAGRAPHS 54 — 58 (REGULATION 3(7))
68 Regulation 3(7) provides:

“When a leamer has applied for admission to a school, neither the
governing body of that school nor any person employed at that
school may request the learner's current school or any person
employed at that school to furnish it with a confidential report in

relation fo that learner.”

689 Regulation 1 defines a “confidential report” as-

“a report containing information about the financial status of a parent,
whether the parent can afford school fees and employment defails of
a parent or any other information that may be used to unfairly
discriminate against a learner.”

70 It appears that the applicant’s only complaint relates to the part of the definition

of “confidential report” which refers to “any other information that may be used

to unfairly discriminate against a learner”.

71 The purpose of the regulation and definition is to ensure that schools do not,
during the admissions phase, unfairly discriminate against learners. Thus, for
example, in the Department's experience if a school is told in advance of

deciding on the admission of a learner that the learner has remedial difficulties,
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-the school may wish to prevent the learner from being admitted on the basis

that the school would rather have higher achieving learners and better results.
This is plainly undesirable both for the learner concerned and for the
functioning of the schoal system as a whole and government has a legitimate

role in ensuring that this does not occur.

The difficulty, of course, is that a school may well purport to reject a learner for
other reasons rather than on the ground of lack of remedial problems. Itis very

difficult for the learner concerned, the learner's parents and even the

Department itself to know precisely whether and to what extent this has

occurred in a given case.

In order to resolve these problems, the Department took the view that it was
preferable to prevent this difficulty from occurring by preventing the provision of

such inform_ation at the stage of the admissions process.

73.1 Thus, a school is required to consider admission based on its admissions
policies without regard to any information that could be used to unfairly

discriminate against the learner concerned.

73.2 However, once the admissions process has been completed and the
learner accepted, the school is then entitled to all information concerning
that learner. This information is routinely provided as a matter of course
in the matter of a transfer card which includes a full report on the learner.

This will then enable the school to deal with any issues in relation to the

learner.
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| point out further that while the applicant raises the spectre of learners who . .

might be dangerous to other learners or create risks for such learners, | point
out that in the event that learers behaved in this way this would be a matter
that would need to be dealt with by the Department. Thus, if a school did admit
a learner and in the ultimate result the learner was creating dangers for the
other learners at the school, the school and the Department would work
together to resolve this matter and where applicable disciplinary processes
might be considered. In this regard, there is a district based support team

consisting of psychologists and other experts who are able to deal with such

matters.

| therefore deny the contentions contained in these paragraphs and submit that

the attack on this regulation must fail.

In the alternative, and in the event that this court were minded to uphold the
applicant's contention at all, ! point out that the appropriate remedy would not
be to strike down the regulation as a whole (as the applicant seeks) but simply
to strike down the words “or any other information that may be used to unfairly
discriminate against a learner” in the definition of “confidential report”. Those
words, if held to be unlawful, could be severed from the definition and what

remains would then no longer be objectionable in light of the limited ambit of

the applicant’'s complaints.

AD PARAGRAPHS 59 — 63 and 65— 68 (REGULATION 4)

77 Regulation 4 deals inter alia with the question of feeder zones.

W
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Regulation 4(1) provides that, subject to various applicable laws, the MEC may
determine the feeder zone for any school in the province, after consultation with

the relevant stakeholders has been conducted.

Regulation 4(2) provides that until such time as the MEC has determined a
feeder zone for a particular school, in relation to a learner applying for
admission to that school, the feeder zone for that school will be deemed to

have been determined so that a place of residence or work falls within the

feeder zone if:

79.1 relative to that place of residence or place of work, that school is the

closest school which the learner is eligible to attend; or

79.2 the place of residence or place of work for that parent is within a five

kilometre radius of the school.

The background to the enactment of this regulation is that various schools had
taken it upon themselves to develop their own feeder zones. This was plainly
an untenable situation as it was haphazard and meant that certain learners
mighti not fall within any feeder zone. Moreover, Schools could use the

determination of feeder zones in order to unfairly exclude certain learners from

certain areas.

Regulation 4(1) recognises that to the extent that a feeder zone is to be
determined in relation to a specific school, there is a need for proper
consultation to occur with that school beforehand. However, it is equally clear
that there was a need for a default position to apply in relation to all schools

prior to the determination of feeder zones in refation to specific schools. That is
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achieved by regulation 4(2).

The applicant's complaints in relation to this regulation appear to be twofold.
First, the applicant complains that this violates the provisions of the national
admissions policy. We have already made the point that the mere fact that
there may be some inconsistency between the regulations and the national
admissions policy does not render the Regulations unlawful. Moreover, and in
any event, there is no conflict between the Regulations and the national
admissions policy. There would only be such a conflict to the extent that the
feeder zone created by the Reguiations was in conflict with a feeder zone
created in terms of the national admissions policy. That has not happened and

may never happen.

The applicant's second complaint is that there was no proper consultation
between the MEC and schools affected. However, | point out that the present
Regulations were enacted after an extensive public consultation process,
during which parties were perfectly entitled to indicate whether the default
position in proposed draft regulation 4(2) was unworkable or ought to have

been changed. To the extent necessary, there has plainly been consultation.

| therefore deny the contentions contained in these paragraphs and submit that

the attack on this regulation must fail.

| emphasise, in particular, that the respondents do not accept the contentions of
the applicant that the enactment of this regulation has undermined the rights or

legitimate expectations of the schools and parents involved nor that it impugns




the fundamental right to freedom of association.

AD PARAGRAPH 64 (REGULATIONS 6(11) AND (12))

86

87
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In paragraph 64, the applicant seeks to contend that regulation 6(11) and (12)

are unlawful. | presume that this is a reference in fact to regulations 5(11) and

5(12).

Regulation 5 provides generally that schools should give preference to learners

from their feeder zones and feeder primary schools.

Regulations 5(11) and (12) however, cater for schools with hostels by allowing
them to take on boarders who come from beyond their feeder zones and feeder

primary schools and would accordingly not qualify for admission to the school.

In understanding regulations 5(11) and (12) it is necessary to understand that
regulation 5(12) is the default position. It provides that a learner shall not be
admitted to boarding accommaodation provided by a school prior to admission to

the school in accordance with the provisions of this reguiation.

The purpose of this provision is to ensure that schools with hostels do not make
use of the hostel in order to circumvent the general provision of the admissions
regulations and to exclude certain pupils. Thus, the anxiety of the MEC and the
Department was that, in the past, certain schools have specifically sought out
boarders to fill their hostels and their school admissions places in a manner that

prejudiced learners who would ordinarily apply to be admitted to the school.
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At-the same time, the MEC recognised that there was a need to allow some -

leeway in relation to boarding schools. That is the effect of regulation 5(11)
which provides for an exception to the general rule. Thus regulation 5(11)
provides that the HoD may on application by the school grant permission for
that school to admit a fixed number of boarders who would otherwise not
qualify for admission to the school in terms of the regulation and then regulates

the manner in which the places concerned may be filled.

| am advised and submit that there is no possible legal objection to this
provision. On the contrary, the provision neatly seeks to avoid a problem of
boarding schools giving preference to learners from elsewhere over learners
from their own area, whilst maintaining the necessary flexibility for boarding

schools to exist by virtue of regulation 5(11).

] point out also that in Gauteng there is little heed for hostels, compared to
other provinces. This is because the size of the province is small, children
generally live in the area in which they attend schools and there are always
schools relatively nearby. Thus, while the Department has been prepared to
concede some flexibility in relation to the question of hostels, it wishes to
ensure that the provision of hostels cannot undermine the primary beneficiaries

who are meant to be attending the school.

| therefore deny the contentions contained in this paragraph and submit that the

attack on these regulations must fail.
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AD PARAGRAPH 69 (REGULATION 5)

95 The applicant contends that regulation 5 is invalid because it is in conflict with

regulation 5(7) of SASA. Section 5(7) of the SASA states only that-

“An application for the admission of a learner to a public school must
be made to the Education Department in a manner determined by
the Head of Department.”

96. Regulation 5 goes far beyond the matters mentioned in section 5(7) of the
South African Schools Act. To the extent that it deals with matter other than

are dealt with in section 5(7) of the Schools Act, there can be no objection in

this regard.

97 Nor is there any basis for contending that the MEC is deprived by SASA of the

power to make regulations in this area.

98 The only question is‘whether there is any inherent inconsistency between
section 5(7) of SASA and regulation 5. | submit that there is no such
inconsistency. It is correct that section 5(7) of the Schools Act requires that an
application for admission be made to the Department, whereas regulations 5(2)
through 5(4) suggest that the applications must be provided to the school.
There is, however, no conflict in this regard. What is clear from the overall
legislative scheme is that responsibility for admission decisions rests with the

HoD and the school merely exercises the power on the HoD's behalf.

99 | therefore deny the contentions contained in this paragraph and submit that the

attack on this regulation must fail.
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PARAGRAPHS - 70 - — 75 (REGULATIONS 5(5), 5{(9), 5(10)(b) AND

REGULATION 8)

100 The regulations impugned in these paragraphs are critical in ensuring that the

101

102

Department is able to fulfil its statutory and constitutional mandate regarding
the need to prdvide education to all learners. They enable the Department, in
narrow and defined circumstances, to place learners at schools and ensure that
a school's capacity is, where necessary, determined by objective requirements

— not subjective requirements.

This is crucial because the Department is repeatediy faced with a situation at
the commencement of thé school year that there are unplaced leamefs who
need to be accommodated at schools, and often few (if any schools) are willing
to accommodate them. If the Department did not have the power to ensure that
these learners are accommodated, it would be breaching its constitutional and

statutory obligations.

The regulations seek to resolve this.

102.1 Thus, in terms of Regulation 5(8), if a learner has not been placed at any
school 30 school days after the end of the admission peridd, the District

Director of Education may place the learner at any school,
102.1.1 which has not been declared full in terms of regulation 8, and
102.1.2 which has no unplaced learners on its waiting list.

102.2 Moreover, in terms of Regulation 5(9), if a learner has not been placed at

any school 45 school days after the end of the admission period, the
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HoD "must ensure that ... (he or she) ... is placed at a school within the -

province”.

The regulatfons constitute a careful attempt to ensure that all learners are
placed at schools in the province. Regulation 5(9) confers a broadc;r power on
the HoD than regulation 5(8), because Regulation 5(9) v;/ould only be used if
attempts to place learners under 5(8) have been unsuccessful. In that event,
the Department would have to consider all means at its disposal for resolving
the situation including, to give just one example, the provision of mobile

classrooms.

Regulation 8 provides for the HoD to determine a school's “objective entry level
leamer enrolment capacity” and to declare it “full” once it has reached that
capacity. It should be noted that this prower iIs subject to the following

limitations:

104.1 It is only concerned with a school's “objecfive entry level learner
enrolment capacity”, that is, its capacity at entry level and not its capacity

generally.

104.2 The HoD may only detérmine this capacity of a school “for the purpose of
placing learners whose application for admission have not been
accepted at any school in the public schooling system”. |t is in other
words not concerned with the number of learners a school is obliged to
admit. It is concerned only with the exercise of the Department’s powers

to place an unplaced learner at a school.
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104.3 The. HoD's determination of a school's capacity is effective only “until
such time as norms and standards contemplated in section 5A(2)(b) of

the South African Schools Act are in force”.

105 The applicant’'s first objection to these provisions, raised in paragraph 70, is
that the provisions of the relevant regulaticns are uitra vires because they
concern “an issue of capacity” and accordingly do not concern “the admission

of learners to public schools” on which the MEC may make regulations.

105.1 There is no substance to this attack.

105.2 The regulations provide for the capacity of the school to be determined,
| and for it to be declared full when it has reached that capacity, only for
purposes of its enforced admission of unplaced learners. They
accordingly fall squarely within the subject-matter of “the admission of

fearners to public schools” on which the MEC may make regulations.

106 The remainder of the applicant's attack is that the regulations are in conflict
section 5A of SASA. That section provides that the Minister of Basic Education

may prescribe minimum norms and standards in respect of the capacity of

public schools. However:

106.1 Section 5A and the regulations merely provide for two mechanisms by
which the capacity of public schools may be determined. There is no
conflict between them. They can co-exist, at ieast until conflicting

determinations are made under them.

N




35

106.2 Moreover, even if different determinations are made under them this -

does not result in a conflict. It is quite possible that if there were two

differenf determinations both could be complied with.

106.3 Lastly and crucially, Regulation 8(1) expressly links the HoD's powers to
the queétion of the Minister's norms and standards. As indicated, it
provides that the HoD's determination of a school's capacity is effective
only “until such time as norms and standards contemplated in section

5A(2)(b) of the South African Schools Act are in force”.

107 | therefore deny the contentions contained in these paragraphs and submit that

the attack on these regulations must fail.

AD PARAGRAPH 76 (REGULATION 11)

108 This regulation allows the district director to force a school to accept a learner
fransferred from another school. The applicant's only objection seems to be
that the district director may force a school to accept such a leafner even if itis
inconsistent with the school's admission policy and the applicant thus contends

that this offends section 4 of the Gauteng Schools Act.

109 The applicant’s attack is unsustainable. It seems to proceed from the premise
that a school's admissions policy is not subject to restriction or regulation. This,
however, overlooks the express limitations mentioned in section 5(5) of SASA

and the express provisions of section 11(1) of the Gauteng Schools Act.

110 | therefore deny the contentions contained in this paragraph and submit that the

attack on this regulation must fail.
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AD PARAGRAPHS 77 — 89 (REGULATION 16)

111

112

113

114

Section 5(9) of SASA provides that a learner who has been refused admission

to a public school may appeal to the MEC.

Regulation 16 provides that a learner who has been refused admission to a

school may have recourse against the refusal as follows:

112.1 The learner may first lodge an objection with the HoD in terms of

regulation 16(2).

112.2 If the learner is dissatisfied with the HoD’s decision, he or she may

appeal to the MEC.

The applicant contends that regulation 16 is inconsistent with section 5(9)

because it introduces “a new layer of appeal” between the school principal and

the MEC.

But this attack is untenable. There is no conflict between section 5(9) and

regulation 16:

114.1 Section 5(9) does not say the learner can appeal directly from the
principal to the MEC. It merely says that a learner “who has been

refused admission by a public school” may appeal to the MEC.

114.2 The effect of regulation 16 is merely to say that the school principal’'s
refusal is subject to an objection lodged what the HoD. Only if the HoD
confirms the refusai, can it be said, for purposes of section 5(9), that the
learner “has been refused admission to a public school”. The learner

then has a right of appeal to the MEC in terms of both section 5(9} and
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regulation 16.

115 | therefore deny the contentions contained in these paragraphs and submit that

the attack on this reguiation must fail.

AN APPROPRIATE REMEDY (IF ANY)

116 The respondents submit that the application falls to be dismissed in its entirety.
But were this Court to uphold any of the challenges of the applicant, the

guestion would then arise of an appropriate remedy.

117 The applicant seeks to declare the amendments to the Regulations invalid in

their entirety. This is plainly untenable. If one or more regulations were to be
held invalid for any reason, they can be severed from the remaining

regulations, which would then remain in force.

118 Similarly, in respect of many of the challenges raised by the applicant to
individual regulations, if these were to be upheld, they could be cured by

severing a phrase or word. | have dealt with some examples of this above.

119 Finally, and critically, having regard to the important and laudable purposes
sought to be achieved by the regulations, | submit that it would not be just and
equitable for any declaration of invalidity to have retrospective or even

immediate effect.

119.1 On the contrary, in that event | submit that this Court should exercise its

powers in terms of section 172 of the Constitution and/or section 8 of
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‘PAJA (if applicable), to suspend the declaration of invalidity for a period

of one year to allow the MEC to remedy the constitutional defects

concerned,.

119.2 This will avoid the absence of proper reguiations on this score in the
interim, which would lkely be very damaging having regard to the

important and laudable purposes served b'y the Regulations.

119.3 The period of one year is appropriate having regard to the fact that the

new regulations, once drafted, would have to be subjected to a public
consultation process and would need to be placed before the Gauteng
Provincial Legislature in terms of the Gauteng Scrutiny of Subordinate

Legislation Act 2 of 2011,
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