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APPLICANT'S LONG HEADS OF ARGUMENT

INTRODUCTION

1.

This application is for urgent relief regarding the failure to provide transport to learners

in 12 schools in the rural area of Nquthu, and generally in the KwaZulu-Natal Province.

2. The remedy sought includes a declaration of the violation of the rights of learners in

these 12 schools, a review of the decision regarding the failure to provide scholar
transport to the 12 schools and a structural interdict so that the ongoing, daily
infringement of the rights of the learners are resolved without delay. The structural
interdict specifically seeks to compel the relevant state departments to implement
- constitutional principles of co-operative government, to ensure that there is inter-

departmental planning, budgeting and provision made for scholars who are in need of
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transport to school.

3. As we will demonstrate, in our constitutional democracy, it is simply not enough for
government departments blandly to assert that “there is no money”. More must be
done to demonstrate realistic planning and provisioning for the immediate realisation
of the right to basic education, including in this application, the provisions of scholar

transport to those in need in these 12 schools.

A SUMMARY OF THE ISSUE(S):

4. The right to education is an immediately realisable right.* As with the supply of
textbooks? and school furniture®, being able to get to school to attend classes is a core
component of the right to basic education. In the Eastern Cape, the Court has held
that the right of access to transport for learners in need is a critical component of the
right to basic education®. Where learners are unable to attend school because of the

lack of transport, their right to education is infringed and government has a positive

t Section 28(1)(a) of the Constitution of the Republic of South Africa, 1997; Governing Body of the Juma
Musjid Primary School and others v Essay NO and others (Cenire for Child Law and another as amici
curiag) 2011 (8) BCLR 761 (CC), para [37).

2 Minister of Basic Education and others v Basic Education for Al and others [2016] 1 All SA 389 {SCA).

% Madzodzo obo Farents of Learners at Mpimbo Junior Secondary School and others v Minister of Basic
Education and others [2014) 2 All SA 339 (ECM).

4 Tripartite Steering Commitiee and another v Minister of Basic Education and others [2015] 3 All SA 718
(ECG).
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duty to protect and fulfil this right by taking immediate steps to remedy the cause of

the infringement.

. Theissue is that there are learners in the 12 schools in this application (and elsewhere
in the Province) who do not have transport to school and who require the urgent

provision of transport to realise their right to basic education.

. At face value the department of education in the Province recognises the need for
scholar assisted transport and says that it will continue to provide such transport.
However, despite ‘policy’ and stated ‘criteria’, the department has yet to provide
transport to these 12 schools and appears to evade any commitment for the provision

of transport to scholars in need.

. The provincial government does not have a rational policy to guide decision making
or against which it can be held accountable. There is a provincial ‘policy’ but its status
remains entirely unclear. Decision making is therefore arbitrary and at times based on
factors other than the stated criteria and made in the absence of relevant and pertinent

information.

. Furthermore, the range of solutions which ought to be considered in terms of the
National Policy are not given any consideration in KwaZulu-Natal, where the focus
remains on the provision of dedicated subsidised school busses to the exclusion of
other transport methods. As a result, there is no indication from the state respondents
of any rational planning for the provision of scholar transport to these needy scholars.
The respondents merely claim that they are hampered in their efforts because of a

fack of funds. They say that any reprioritising has a ripple effect on the availability of
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resources.®> As we will show, this explanation is simply not good enough in the face

of daily infringements of the rights of the learners in need of scholar transport.

8. Further, there is a glaring lack of co-operative governance from the government
departments. In fact the answering affidavits provide no indication that any steps have

been or will be taken, or plans made, in order to ensure that:
a) departments have the relevant information for decision making;
b} there is a rational policy to guide decision making;
c) the policy is implemented and aligned with National Policy on this issue;

d) funding is allocated or at least secured to remedy the daily infringement of

learners’ right to access basic education; and

e) there is a funding plan to ensure the ongoing and expanding realisation of the

right to access basic education through scholar transport.

COMMON CAUSE FACTS:

10. The first respondent acknowledges that learners have a constitutional right to basic
education and that access to schools is an essential component of the right to basic

education.® The first respondent acknowledges also that it has no finalised policy in

* Answering affidavit page 472 & 473 para 14.6 to 14.10

& Answering Affidavit page 471 para 14.4.
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place’, but confirms that despite this the Province follows three main criteria: learners
from grade R to grade 12 who travel more than 3 kilometres from home to school and

that the school attended is a school of need, not choice.®

11.1t is common cause that there is a dire need for learner transport provision in the
province. Both the founding affidavit® and the answering affidavit'® of the first and
second respondent are replete with examples of the vast distances, the harm, the

dangers and problems experienced by the learners in trying to get to school.

12.1t is also common cause that the province does not provide all learners which they

have themseives identified as in need of subsidised transport to get to school.

13. We respectfully submit that these commeon cause facts in themselves support the relief
sought in this application. The case for the relief is strengthened when one considers
the harsh reality of the learners in the 12 schools which are the subject matter of this

application.

7 Answering Affidavit page 470 para 13.5.
& Answering Affidavit page 470 para 13.6.
9 Founding affidavit pages 34-69 (Section G) para 85-142.

¢ Answering affidavit page 475-481 para 16 & 17.
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RESPONDENTS’ POINTS IN LIMINE:

NON-JOINDER:

14.As a result of the first to fourth respondents misunderstanding of the nature of the
applicant's case'!, they mistakenly believe the applicant to be seeking available
resources be reallocated, and therefore raise non-joinder'?, This is incorrect. This
case is not about asking this Court to re-prioritise provincial spending; but it is
everything about this Court holding government accountable for the violation of the

rights of learners in these 12 schools (and generally in the Province).

15. In this regard, the tenth to thirty-third respondents are joined in light of the relief sought,
which includes compilation of detailed information required from these respondents,

which the Court would hot be abie to order in their absence.

16. Further, the applicant brings this matter on behalif of the learners who initially brought
this infringement of their rights to the attention of the applicant, who has engaged with
the relevant authorities over an extended period of time. This engagement has, for the
most part, been unsuccessful barring the provision of transport in November 2015 to
learners of three schools, but has revealed the systemic and pervasive problem within

the province.

" Answering affidavit page 464 para 6

2 Answering affidavit page 464-465 para 7
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17.Similarly to Minister of Basic Education and others v Basic Education for All and
Others'® the applicant brings this application also in the interests of learners in all
public schools in the province, and there is no need to join all the schools in the

province in order to do so.
18.1n this respect section 38 of the Bill of Rights is clear.
DECISION REVIEWABLE:

19.The First and Second respondents submit that the decision not to provide transport
to these schools is not reviewable under the Promotion of Administrative Justice Act,
3 of 2000 ("PAJA") because it is the implementation of policy by the Executive which

is excluded by section 1(a){bb) of the PAJA1S

20.In Ed-U-College'® O’ Regan J indicated that it is quite possible for action to be
administrative even when it has “political implications”?” and that not all policy
formulation and implementation involves a political or legislative decision, but may

constitute administrative action in the narrower sense. The court concluded that

1312016] 1 All SA 369 (SCA)
* Answering affidavit page 466 para 8.4 and 9.3.
15 Answering affidavit page 467 para 9.2.

'8 Permanent Secretary, Department of Education and Welfare, Eastern Cape v Ed-U-College {PE) (Section
21) Inc 2001 (2) SA 1 (CC) slates at para 18 “formufation of policy involves a political decision and will
generally nof conslitute adminisirative action. However, policy may also be formulated in a narrower sense
where ...is implementing legislation. The formulation of policy in the exercise of such powers may often

constitute administrative action.”

7 Supra at para 17.
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although the allocation of money by a province was clearly legislative, the

determination of the formula to allocate those monies was administrative action.

21. With reference to the Ed-U-College decision, Earthlife Africa, Johannesburg v Minister
of Energy'® considered whether s85(2)(b) of the Constitution, the developing and
implementing of policy by the National Executive, was similarly excluded by section
1(a)(bb) of PAJA. It stated that the distinction between implementing legisiation, which
is administrative action, and formulation of policy, which is not, depends on several
relevant factors, including distinguishing between policy in the broad and narrow
sense.'® Giving consideration to the relevant factors it was held that the decisions in

that matter were administrative action, and that the exclusion of S1(a)(bb) did not

apply.

22.Giving consideration to these factors?® in this case, we submit that both the
departments of education and transport in particular are required to give effect to s3

of the South African Schools Act, 84 of 1996 as weill to s29(1)(a) of the Constitution.

'8 Earthlife Africa, Johannesburg and another v Minister of Energy and others [2017) 3 All SA 187 (WCC)

¥ Para 30 and 31 “... boils down to a distinction between the implementing of legistation, which is
administrative action, and the formulation of policy, which is not...where the lipe is drawn will depend
primarify upon the nature of the power and factors relevant to this consideration which are in turn, the source
of the power, the nature of the power, its subject-matter, whether it involves an exercise of a public duty
and whether it is related to policy malters or the implementation of legisiation. ... It is important to distinguish
between policy in the narrow sense and policy in the board sense, of which only the latter should be

excluded from the ambit of administrative action....”.

%0 The factors are: the nature of the power and factors refevant to this consideration, which are in turn, the
source of the power, the nature of the power, its subject-matter, whether it involves an exercise of a public

duty and whether it is related to policy matters or the implementation of fegistation.
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It is therefore the duty of the first to fourth respondents, working individually and
collectively to meet these constitutional duties. Even if PAJA does not apply, the
decisions by the first to fourth respondent are nonetheless subject to review on the
principle of legality, which is the domain of this Court. When read with the positive
duty in section 7(2) of the bill of rights, we submit that the decision not to provide

scholar transport to these 12 schools is reviewable and fails the legality test.

TIME LIMITS:

23.The first to fourth respondents submit that this application is out of time if PAJA

applies.

24.These matters have been addressed in the founding affidavit?’ and in the replying
affidavit.?? These facts indicate that despite many interventions the learners at these
schools have not been allocated transport for the 2017 academic year which
commenced in January. Nor is there any committed plan at all to provide scholar

transport for the future.

25.1n the result, it is submitted that this application has been brought timeously.
Nevertheless we do point out that this is an ongoing, daily violation of rights and the
lack of any commitment towards scholar transport in the future makes the relief sought
in this application current and will directly affect the fate of these learners for the next

academic year.

21 Page 99 para 228 to 231

22 Page 579-580 paras 1910 25
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26.To the extent it is necessary, we respectfully submit that if the Court finds that there
has been a delay over the 180 days, that the facts in this case and the interests of

justice provide good cause to condone the deiay, which PAJA itself permits.

THE APPLICANT’S ARGUMENT

27.1t is undisputed that there are in excess of 2 800 000 learners in KwaZulu-Natal

alone, in areas marked by high levels of poverty in remote rural areas.

28. With these sobering factors, a realistic approach is needed. Clearly, learners in the
direst situations must be assisted first with a plan for a system to alleviate the
restrictions on the right to basic education for ail in the long term. This is why national

government introduced a scholar transport poiicy?,

29. The applicant submits there must be a rational policy guiding the decisions of the first
to fourth respondents in providing transport to needy learners throughout the Province,
and in particular to the 12 schools identified by the applicant through their interactions
with learners at these schools. This policy must be implemented but this can only start
with proper planning and yearly information gathering. It is only once these basic
steps are done that there can be any suggestion of the proper implementation of policy

for the immediate realisation of subsidised scholar transport to make the right to

23 See annexure “NN22" at page 393

24 Founding affidavit page 36 para 54 & annexure “NN4" at page 150.
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education a reality for learners in these 12 schools and others who are similarly

situated.

30. It ought to be a simple exercise for each school, at the start of each academic year,
to determine which learners are in need of transport based on their individual
circumstances. This would include a consideration of the scholar’s age and health,
the distance walked, the terrain and the risks along route. Then the family's financial

ability would need to be considered

31.In KwaZulu-Natal, those responsible for education and for transport, have ostensibly
introduced at least one transport policy. However, this is not implemented®® meaning
that the respondents cannot adequately be held accountable for the provision of
transport. The first and second respondents say that this ‘policy’ is not yet aligned with
national policy.?8 Further, despite some agreed and applied criteriazf, the province
does not have a firm policy on scholar transport, much less does it have a realistic

and rational future plan capable of being implemented.
32.All we are told by the provincial departments is that there are financial constraints?8,

33.The 12 schools based in the Nguthu area of KwaZulu-Natal are representative of the

problem across the province. The applicant has spent a number of years working with

25 Answering Affidavit page 470 para 13.2 10 13.6.
26 Answering affidavit page 470 para 13.5.

27 Answering Affidavit page 470 para 13.6 (Learners grade R to grade 12; learners travel more than 3

kilomefres from home to school; must be attending school of need and not a school of choice).

B Answering affidavit page 472 para 14.8 and page 474 para 15.7.
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these learners and engaging with the relevant authorities, with the aim of ensuring

that those learners’ rights to education are realised.

34. Seven of the 12 schools have been acknowledged by the first to fourth respondents

as meeting their own criteria of schools which are in need of transportation. The other

five schools are simply deemed to be ‘schools of choice’, and therefore have been

excluded as not qualifying for the provision of transport2®,

35. We respectfully submit that it is irrational to identify need on the basis of a school
without looking at the particular circumstances of learners. It is the individual learners
who may or may not qualify for transport. Yet it is precisely this that the first to fourth

respondents do not consider because they do not gather this information3?,

36.The first and second respondents state that three criteria apply and have been
consistently applied from 1 March 2013.3' The fact that these are the only three

criteria is worrying. What about flexibility based on individual needs?

37. Yet this assertion is contradicted because the state respondents provide examples of

providing transport to learners who travel long distances over difficult terrain®, and

2% Although the first and second respondent in their answering affidavit have undertaken to investigate the
need of learners at these five schools, While “preliminary findings™ have been received by the second
respondent, he does not disclose these, stating that the findings are yet to be verified and audited, but
‘hastens’ to add that does not automatically entitle them to receive transport. See page 482-483 para 18.3
to 18.5,

0 Answering affidavit page 481-483 para 18.
¥ Answering affidavit page 470-471 para 13.6 see fn 28 above.

32 Answering affidavit at page 472 para 14.8.
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they point to other exceptional circumstances such as learners having to wade through
rivers in times of flood. Other considerations include incidents of rape, drowning and
learners walking through forests, being struck by lightning®, assault, murder®, and
other®® reasons. It must be accepted that these are all real reasons to ensure that
learners have transport, and there is no doubt that these learners’ rights have been
severely violated. But the reactionary provision of transport, swayed by the attention
received by a school should not and cannot be the ultimate basis for a decision for the
provision of transport. Adequate information gathering from the schools has to be the
starting point for any rational plan. Adequate information can inform proper planning,

substantiate budgetary requirements and promote efficient resource utilisation.

38. The information can and should be compiled by the tenth to thirty-third respondents
being the principals and governing bodies of the schools. This information can and
should include as assessment according to guiding principles in both the National
Policy. This should include, at a minimum, information such as: the distance walked;
age of child; nature and dangers of route walked; the terrain crossed: financial ability
of family; and available transport alternatives, such as non-dedicated and private

transport services®. The National Policy requires consideration of a range of fransport

3 Answering affidavit page 476 para 17.8.4, 479-480 at 17.12.
* Answering affidavit page 480 para 17.13.

% Refer also to annexure EVN3 to the answering affidavit at page 499
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provisions, including non-dedicated transport, and transport plans at provincial and

municipal levels. These are simply ighored in this Province.

39.The current position in KwaZulu-Natal in untenable, in that the ‘policy’, alternatively
the criteria, does not match the financial commitment the government is prepared to
make for scholar transport. This results in ad hoc allocation of resources and the

relevant departments are not held accountable.

40.1n the absence of proper data, they are unable to measure the need, plan, implement
or realise the rights of its own learners to access education. In this regard we highlight
the discrepancies between the departments’ annual targets®’, the inadequacy of the
data collection in terms of applications by schools for scholar transport®®, the admitted
methedology of allocation of transport provision and the lack of any recognition of the

duty on government to provide transport to learners in need.

41. Information as to the poverty and educational levels in Nqutu®® are to be considered
in light of Mosinee DCJ’s comiments in Head of Department, Mpumalanga Department
of Education v Hoérskool Ermelo*® regarding the unequal opportunity which has

prevailed in this country since apartheid with manifest inequality still prevalent in

37 Founding affidavit page 84-88 para 187 to 197; Answering affidavit page 473-474 para 15.3

38 Founding affidavit page 93-94 para 207 to 209; Replying affidavit page 585 para 49 to 51 & annexure
"RA1" at page 605

3% Founding affidavit page 45-48 (section F) para 77- 85.

4 Head of Department, Mpumalanga Department of Education and another v Hoérskool Ermelo and
another [2009) ZACC 32; 2010 (2) SA 415 (CC) at para 45-47 (That "the most abiding and debilitaling
legacy of our past is an unequal distribution of skills and competencies acquired through education”).
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education. Rural schools, such as the 12 in this application are stili the hardest hit by

the legacy of apartheid.

42 Although the Courts have previously adopted an approach of ‘reasonableness’ in
dealing with unqualified socio-economic rights*! even in relation to the rights of
children, the Constitutional Court confirmed in Juma Musjid*?, that the right to a basic

education in s29(1)(a) of the Constitution?? is different. It is a right to basic education

and anything less is a limitation of the right**. It has "no internal limit requiring that the

right be ‘progressively realised’ within 'available resources’ subject to ‘reasonable

legislative _measures™®, and may be limited only in terms of a law of general

application*® that is “reasonable and justifiable in an open and democratic society

based on human dignity, equalily and freedom”.

" Govermment of the Republic of South Africa and others v Groothoom and others [2000] ZACC 1¢;
2001 (1) SA 46 (CC); Minister of Health v Treatment Action Campaign (No 2} 2002 (5) SA 721 (CC).

42 Governing Body of the Juma Musjid Primary School and others v Essay NO and others {Cenire for Child
Law and another as amici curiag} {2011} ZACC 13; 2011 (8) BCLR 761 (CC).

43 The Constitution of the Republic of South Africa, 1996.

# Refer also to Cameron McConnachie & Chris McConnachie " Concrelising the Right lo a Basic Education”
(2012) 129 SALJ page 564.

4 Juma Musjid supra at para 37 & 38.

4 section 36(1) of the Constitution.
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43.1n Section 27 case,*” the failure to provide textbooks to learners in schools in Limpopo
was found to violate rights to basic education, equality, dignity, SASA and section 195

of the Constitution.

44.1n a continuation of the textbook saga, Minister of Basic Education v Basic Education
for Al*® demonstrates the need for co-operation between national and provincial
departments {o ensure constitutional compliance, including providing a large
allocation of budgets. There the Court held that “filt cannot be emphasised enough
that basic education should be seen as the primary driver of transformation in South

Africa".

45.The Court referred to the “lofty ideafl’ set by the Department of Basic Education to
supply textbooks, which was embodied in its policy and actions. The South African
Human Rights Commission, a respondent in the matter, became “involved in
investigating the associated problems, noting that a major problem was the lack of the
depariment of basic education to monitor the delivery of textbooks”. It noted also that

the problem was exacerbated by the failure to maintain an accurate database?®,

46. The provision of textbooks is directly comparable to the provision of learner transport.
We refer this Honourable Court to the National Policy and the policies, alternatively

the criteria, described in the respondents’ answering affidavits.

41 Section 27 and others v Minister of Education and another 2013 (2) BCLR 237 {(GNP).

48 Minister of Basic Education and others v Basic Education for Alf and others [2016] 1 All SA 363 (SCA) at
para4t to 43

49 Para 10.
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47.As in the provision of textbooks cases, the applicant in this case is “merely seeking to
hold government to its own standard”. But as in Limpopo, the planning, management,
procurement, efficiency and budget planning in KwaZulu-Natal for scholar transport is

“woefuf’, and the departments similarly “fack introspection and diligence”.5°

48.In this case, even the learners attending the seven schools and who qualify for scholar

transport do not have transport available to them. The respondents are content simply

to say that there is no money available®'. The respondents deny that this constitutes

a refusal to provide transport® and state that it is “the unfortunate reality” that it is
“simply impossible for the Department to provide learner transport to all learners in the

Province who require such transport”s3,

49. The applicants do not accept this explanation as a rational one and submit that this is

not a justification in the circumstances®. We say so for the following reasons.

50. Academics note that our courts have already spelt out how they will measure whether
government meets its constitutional duties. “The court has outlined a number of
considerations that must be taken into account in determining whether the state's

programmes are reasonable. Reasonableness requires, among other factors, that

%0 Para 43.

51 Page 466 para 8.3; page 473 para 15.2; Page 474 Para 15.7 ; page 481 para 17.15; page 483 para 19
and the third to fourth respondent's answering affidavit from page 564-465 para 22 o 27.

52 Answering affidavit page 466 para 8.3 & 8.4,
53 Answering affidavit page 472 para 15.7.

54 Replying Affidavit page 594-602 para 72 to 93.
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programmes be conceived and implemented in a way that is 'comprehensive',
‘coherent’ and 'coordinated’, allocating responsibilities appropriately between the
various spheres of government;s® they must be balanced and flexible;%® appropriate
resources must be made available for their implementation;5” they should be
transparent and the public should be made aware of them;’® they should not
discriminate unfairly;%® and they should not exclude those who are most vulnerable

and whose needs are most urgents?” 1

91.In City of Johannesbtirg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty)
Ltd and Another (Lawyers for Human Rights as Amicus Curiae)?? the Constitutional
Court held that “if is not good enough ... to state that it has not budgeted for
something”. Likewise in Minister of Basic Education v Basic Education for Alff3 the

Court indicated that budgetary constraints cannot be a defence in light of the

5 Government of the Republic of South Africa &others v Groothoom & others 2001 (1) SA 46 (CC) paras
39-41.

55 |bid para 43,
57 |bid para 39.

%8 Minister of Health & others v Treatment Action Campaign &others (No 2} (TAC) 2002 (5) SA 721 (CC)
para 123; Mazibuko &others v City of Johannesburg & others 2010 {(4) SA 1 (CC) paras 70-71.

% Khosa & others v Minister of Social Development & others; Mahlaule & others v Minister of Social
Development & ofthers 2004 (6) SA 505 (CC) para 44,

8 Grootboom supra para 44.

8 Extracted from Cameron McConnachie & Chris McConnachie “Concretising the Right to a Basic
Education” (2012) 129 SALJ page 563,

62 2012 (2) BCLR 150 (CC) at para 74.

83 Qupra at fn 2.
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constitutional and legislative provisions binding the respondents. Importantly, the
Court found that reliance "on budgetary constraints [must] rightly be discounted” and
that there was no intrusion by the judiciary into the domain of the other two arms in

government.54

52.There is another significant problem in this case. As stated, there does not appear to
be any realistic and concerted co-operation between the departmenis responsible for
education and transport (and finance). We pointed earlier to the discrepancies
between the departments’ annual targets®® and the inadequacy of data coliection from
the schools. With respect, when it comes to the unqualified right to a basic education,
it is not good enough for positive constitutional duties to be divided between
departments with one only accepting responsibility for transport while the other
accepts responsibility for education and then both say that there is not enough money.
The principles of co-operative governance in Chapter 3 of the Constitution require
integrated effort and planning across departments and across spheres of government
to ensure that all governmental parties co-ordinate their efforts to address rights

violations. Our highest court has stated this more than once. 5

84 Supra at para 43.
5 Founding affidavit, page 84 to 88, paras 187-197; Answering affidavit pages 473-474 at para 15.3.

% Governiment of the Republic of South Africa and Others v Groothoom and Others 2001 (1) SA 46 {CC)
at para 38. See also Premier, Western Cape v President of the Republic of South Africa and Another 1999
{3) SA 857 (CC).
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THE RIGHTS VIOLATED AND THE NEED FOR THE RELIEF SOUGHT.

53.We point out that it is not only the right to education of these learners in need that is
being violated but a whole host of related rights, including the rights of children to
safety and security, equality and dignity. These are adequately discussed in the cases

we have referred to dealing with the right {o education.

54, Further, a range of international law obligations are also being violated by the failure
to provide scholar transport to these scholars in need.5” For example, South Africa
ratified the International Covenant on Economic, Social and Cultural Rights (ICESCR)
on 12 January 2015 and in terms of section 231(2) of the Constitution, this
international agreement is binding on the Republic. Article 13 of the ICESCR protects
the right of education for everyone while General Comment 13 includes emphasis on

“accessibility” which we submit includes scholar transport.

55, The relief sought accordingly includes holding the departments accountable for the
violation of the rights of children in these schools to access education and {o ensure

that this unlawful state of affairs is not perpetuated indefinitely.

56. A realistic plan which is flexible yet capable of implementation has to be developed in

the province.

87 This includes Article 13 of the International Covenant on Economic, Social and Cultural Rights, read with
General Comment 13; article 26(2) of the Universal Declaration of Human Rights; Articles 4, 5 and 11 of
the African Charter on the Rights and Welfare of the child. These will be deait with further in argument.
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57. Sufficient funds have to be allocated and importantly, once funds are allocated, such

funds must be efficiently spent. 68

58.Apart from the other relief sought, it is submitted that a supervisory order®® is the
correct remedy, first to hold the provincial departments accountable for the fulfilment
of their positive constitutional obligations; second to ensure that the executive has the
maximum freedom to exercise its specific powers to achieve the realisation of the

rights of learners; and third to do so in accordance with the separation of powers.

59.The steps required by the supervisory order will include gathering of data’®

delineating responsibilities between the departments of education and transport,’!

88 “Leveraging funds for school infrastructure: The South African ‘mud schools’ case study® A. Skeiton
International Journal of Educational Development 39 (2014) 59-63 “Large sums of money will not reach
the poorest chitdren in the poorest schools timeously unfess the capacily to plan and manage large
infrastructure projects is developed. A new approach must ensure a robust monitoring of planning,
budgeting and spending. There must be a demand for adequate financial information to be placed in the
public domain to alfow for such scrutiny. If we are to re-vision the post 2015 agenda, it should be done in a
manner that encourages organisalions, parent bodies and even learners themselves fo hold governmentis
accountable. This requires not only making demands on the public purse to ensure that more money is

allocated to education, but also ensuring that, once aflocated, it is efficiently spent.”
¢ Founding affidavit at page 106-107 para 253-25

0 See further “Stralegic Litigation Impacts: Equal Access to Quality Education” A Skelton (Open Society
Foundations) pages 61 to 63 where it says infer affia “Understanding the size of the problem was a key
inilial step toward the larger goal of fighling for access to quality early childhood education.”

1 Answering affidavit of third and fourth respondents refers to an agreement (at page 560-561 para 11-13),
but does not provide a copy thereof. What has been provided to the applicant before litigation commenced
is wholly insufficient to realise transport provision efficiently (annexure NN23 af page 394).
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finalising a provincial learner transport policy and reporting to this Honourable Court

about the steps it is taking to address budgetary constraints.

CONCLUSION:

60. It is submitted that the applicants have made out a case for the relief sought.

61. We respectfully seek the orders set out in the Notice of Motion or such similar relief

as this Honourable Court is minded to grant.

AA Gabriel SC

DM Ainslie (Ms)

Counsel for the Applicant

Chambers, Durban

Tel: 031 205 6637; Cell: 082 8866 420
Tel: 031 301 1632; Cell; 082 8260 550




IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG

CASE NO: 3662/17P
GRIFFIER VAN TTE 1 TDCGGRREGSHOR VAN SA.

NATALSE PROVINSIALE AFDELING
PRIVAATSAKIPRIVATE BAG XS014

in the maiter between:

2007 -10- 0 4
EQUAL EDUCATION

PIETERMARITZBURG, 3200
o NEVAL, URQYINGIAL, DIVISION

REGISTRAT: OF THE HHGH CCURT OF S A |

Applicant

And

MEC FOR EDUCATION: KWAZULU-NATAL

HEAD OF DEPARTMENT: KWAZULU-NATAL
EDUCATION DEPARTMENT

MEC FOR TRANSPORT, COMMUNITY SAFETY &
LIASON: KWAZULU-NATAL

HEAD OF DEPARTMENT: KWAZULU-NATAL
TRANSPORT, COMMUNITY SAFETY & LIAISON

DISTRICT DIRECTOR: UMZINYATHI DISTRICT
MEC FOR FINANCE: KWAZULU-NATAL
MINISTER OF BASIC EDUCATION

MINISTER OF TRANSPORT

MINISTER OF FINANCE

THE SCHOOL GOVERNING BODY OF LANGAZELA
SENIOR SECONDARY SCHOOL

THE PRINCIPAL OF LANGAZELA SENIOR
SECONDARY SCHOOL

THE SCHOOL GOVERNING BODY OF MACEBA
SECONDARY SCHOOL

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
10" Respondent

11t Respondent

12t Respondent




Applicant’'s Concise Heads of Argument |2

THE PRINCIPAL OF MACEBA SECONDARY
SCHOOL

THE SCHOOL GOVERNING BODY OF MGAZ|
SENIOR SECONDARY SCHOOL

THE PRINCIPAL OF MGAZI SENIOR SECONDARY
SCHOOL

THE SCHOOL. GOVERNING BODY OF
UBONGUMENZI HIGH SCHOOL

THE PRINCIPAL OF UBONGUMENZI HIGH
SCHOOL

THE SCHOOL GOVERNING BODY OF HLINZEKA
PRIMARY SCHOOL

THE PRINCIPAL OF HLINZEKA PRIMARY SCHOOL

THE SCHOOL GOVERNING BODY OF HLUBI HIGH
SCHOOL

THE PRINCIPAL OF HLUBI HIGH SCHOOL

THE SCHOOL GOVERNING BODY OF MAGOGO
PRIMARY SCHOOL

THE PRINCIPAL OF MAGOGO PRIMARY SCHOOL

THE SCHOOL GOVERNING BODY OF
MANZOLWANDLE PRIMARY SCHOOL

THE PRINCIPAL OF MANZOLWANDLE PRIMARY
SCHOOL

THE SCHOOL GOVERNING BODY OF NGWANE
HIGH SCHOOL

THE PRINCIPAL OF NGWANE HIGH SCHOOL

THE SCHOOL GOVERNING BODY OF HLALELE
PRIMARY SCHOOL

13 Respondent

14" Respondent

15" Respondent

16 Respondent

17'" Respondent

18% Respondent

19% Respondent

20" Respondent

218 Respondent
22" Respondent

234 Respondent

24" Respondent

25M Respondent

26" Respondent

27" Respondent
28" Respondent




Applicant’'s Concise Heads of Argument |3

THE PRINCIPAL OF HLALELE PRIMARY SCHOOL 29" Respondent
THE SCHOOL GOVERNING BODY OF NKUNYANE 30" Respondent
PRIMARY SCHOOL

THE PRINCIPAL OF NKUNYANE PRIMARY 315t Respondent
SCHOOL

THE SCHOOL GOVERNING BODY OF 327 Respondent
UKUPHUMULA SECONDARY SCHOOL

THE PRINCIPAL OF UKUPHUMULA SECONDARY 33" Respondent
SCHOOL

APPLICANT’S CONCISE HEADS OF ARGUMENT

INTRODUCTION AND SUMMARY

1. This case involves the inability of young learners in 12 rural schools to get to
school, because of their poverty and the long distances and dangerous terrain
between their homes and schools. These scholars are in need of subsidised

scholar transport to make their right of access to basic education a reality.

2. Yet, despite seven of these schools qualifying for scholar transport on the
department of education's own criteria, the provincial government has yet to
provide subsidised fransport to these schoois. This constitutes a violation of the
learners’ rights to access to basic education, equality, dignity, freedom and

security, their rights as children and a range of related international law rights.
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3. The destitute learners in these 12 schools are not alone in their plight; there are

hundreds of similarly situated learners throughout the Province of KwaZulu-Natal.

4, The only defence raised by the government respondents is that there is “not
enough money”. Unfortunately, in our constitutional democracy, this is no
defence at all. Itis settled law that a lack of funds is no defence to ongoing rights

violations.

5. Accordingly, this application seeks a declaration that the rights of these learners
have been violated and further relief is sought in the form of an order to be
supervised by this Court to ensure that the responsible government departments

take the steps necessary to remedy these ongoing violations of rights.

THE LEARNERS [N NEED IN THE 12 SCHOOLS AND GENERALLY IN

THE PROVINCE

6. The circumstances confronting the learners in these 12 schools are largely
undisputed on the papers. What is more, the government departments
themselves acknowledge the critical need for subsidised scholar transport to

seven of these schools and to other similarly situated learners in the Province.
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7. Learners have an unqualified constitutional right to basic education which is
immediately realisable. The right of access to basic education is unlike socio-
economic rights in the Bill of Rights which makes the realisation of such rights
subject to "available resources”. This is not the case with the right of access to
basic education and the Constitutional Court has expressed this conclusion

firmly.

Governing Body of the Juma Musjfid Primary School and Others v Essay
NO and others (Centre for Child Law and Another as Amici Curiae) 2011

(8) BCLR 761 (CC)

8. This means that the Constitution has placed a positive duty on provincial
government to provide subsidised scholar transport to learners in need, to ensure
that the right of access to education is realised. This is in fact one of the reasons

for the promulgation of a National Policy on Scholar Transport.

9. It is common cause that there is a dire need for subsidised learner transport in
the Province and it is common cause that on the criteria applied by the
department of education itself, seven schools qualify for subsidised transport but

learners at those schools are still not receiving subsidised transport.

10.Of the remaining five schoolis, the government respondents contend that these

schools do not qualify for assisted transport because the learners there are
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attending schools of choice and not schools of need. On the information given to
the applicant by the learners themselves, leamers attending these five schools
are in fact attending their nearest schools which means they are in fact attending

schools of need.

SUBMISSIONS AND RELIEF SQUGHT

11.What all of this means is that failure to provide subsidised transport to learners in
need of transport to get to school constitutes a violation of the right to a basic
education in the bill of rights and a range of related domestic and international

taw rights.

12. These rights violations have been caused by the failure of the provincial
department of education to formulate a binding provincial policy to guide rational
decision making. The violations are further compounded by a lack of relevant
information for decision making, absence of planning and poor inter-departmental
and inter-governmental cooperation, which in itself violates the principles of co-

operative governance in Chapter 3 of the Constitution.

13. The primary defence of budgetary constraints is wholly inadequate in light of the
nature of the right to basic education which is unqualified and immediately
realisable. It is furthermore no defence at all in the light of the decision of the

Constitutional Court in City of Johannesburg Metropolitan Municipality v Blue
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Moonlight Properties 39 (Pty) Ltd and Another (Lawyer for Human Rights as

Amicus Curiae) 2012 (2) BCLR 150 (CC), at paragraphs 43 and 74.

14.Further there is no indication from the provincial departments of education and
transport when this problem will ever be remedied, nor anything about how they
will work together to resolve the problem. The Constitution demands this of
these departments through Chapter 3 of the Constitution which sets out binding

principles of co-operative governance.

1. Furthermore, given the absence of any explanation about how the provincial
departments of education and transport (and finance) will work together in the
future to resolve these rights violations, it is appropriate that they be called to

account through an order to be supervised by this Court,

AA Gabriel SC

DM Ainslie (Ms)

Counsel for the Applicant

Chambers, Durban

Tel: 031 205 6637; Cell: 082 8866 420
Tel: 031 301 1632; Cell: 082 8260 550
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APPLICANT'S PRACTICE NOTE ITO RULE 9.4.1

a) NAME AND NUMBER OF THE MATTER:

Equal Education v MEC for Education: Kwazulu-Natal & 32 Others

Case No 3662/17P

b) NATURE OF RELIEF SOUGHT:

This application is for relief regarding the failure to provide transport {o learners in need
in 12 schools in rural Nquthu, KwaZulu-Natal and generally in the Province to other

learners who are similarly situated.

Reilief includes a declaration of the violation of the rights of learners, a review of the

decision regarding the failure to provide transport to the 12 schools and a structural
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interdict to remedy the ongoing infringement of learners’ rights under the supervision of

this Court.

c) ISSUES THAT REQUIRE DETERMINATION:

Whether the state respondents have violated the right of access to basic education of
learners in need in the 12 schools, who are unable to get to school without subsidised

transport?

Is the defence of budgetary constraints sufficient to condone the violation of these

learners’ rights?

Have the provincial government departments met their constitutional duties of co-

operative governance in addressing the violation of rights?

d) INCIDENCE OF THE ONUS OF PROOF:.

The applicant must prove the infringement of the right to access of education and other

rights.

The first to ninth respondents have the onus of proof that the infringements are
reasonable and justifiable in an open and democratic society based on human dignity,

equality and freedom.
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e) A BRIEF SUMMARY OF THE COMMON CAUSE FACTS NOT IN

DISPUTE: (100 words max)

Learners have an unqualified constitutional right to basic education which is
immediately realisable. This includes a positive duty on provincial government to
provide subsidised scholar transport to learners in need, to ensure that the right of

access to education is realised.

It is common cause that there is a dire need for subsidised learner transport in the
Province and it is common cause that on the criteria applied by the department of

education itself, seven schools qualify for subsidised transport but are still not getting it.

f) MATERIAL DISPUTE OF FACT:

There is a dispute of fact in regard to the estimated number of learners in need of

transport, and gualifying as learners in need of transport.

g) PARTS OF PAPERS NECESSARY FOR DETERMINATION:

The complete application including the application of the amicus cutiae must be read.

h) A BRIEF SUMMARY OF THE ARGUMENT: (100 words max)

The first to ninth respondents have failed to provide subsidised transport to learners in
need of transport to get to school. This constitutes a violation of the right to a basic
education in the bill of rights and a range of related domestic and international faw

rights.
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These rights violations have been caused by the failure of the provincial department of
education to formulate a binding provincial policy to guide rational decision making. The
violations are further compounded by a lack of relevant information for decision making,
absence of planning and poor inter-departmental and inter-governmental cooperation,
which in itself violates the principles of co-operative governance in Chapter 3 of the

Constitution.

The defence of budgetary constraints is wholly inadequate in light of the nature of the
right to basic education which is unqualified and immediately realisable, the harm

caused by the violation and by the inadequate governmental response.

There is no indication from the provinciai departments of education and transport when
this problem will ever be remedied, nor anything about how they will work together to
resolve the problem. The Constitution demands this of these departments and it is
appropriate that they be called to account through an order to be supervised by this

Court.
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