IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

CASE NO: 43163/12
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In the matter between:

FEDERATION OF GOVERNING BODIES FOR SOUTH.AFRICAN Applicant
SCHOOLS

and

MEMBER OF THE EXECUTIVE COUNCIL FOR EDUCATION, First Respondent
GAUTENG

HEAD OF DEPARTMENT OF EDUCATION, GAUTENG Second Respondent

!

APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that the above-named respondents intend to apply on a date and
time to be arranged with the Registrar of the above honourable court for leave to
appeal against the whole of the judgment and order (including the order for costs) of

her Ladyship Jansen van Nieuwenhuizen AJ on 28 August 2013, in terms of which

the Court:

(a) Declared Regulations 4, 5(7)(c)(iv), 5(8)9a), 5(10), 5(11), 5(12), 8, 11(3),
11(5)(c) and 16 of the 2012 Regulations for Admission of Learners to Public

Schools ultra vires;

(b) Deleted certain words from Regulations 5(5) and Regulation 11(4); and

(c) Reviewed and set aside Regulations 2(2A) and 3(7).

TAKE NOTICE that leave to appeal will be sought to the Supreme Court of Appeal.



TAKE NOTICE that the respondents have simultaneously applied for leave to appeal
directly to the Constitutional Court, in terms of Rule 19 of the Rules of that Court, and
that the present and application will only be heard in the event that the Constitutional

Court refuses direct leave to appeal.

TAKE NOTICE that the grounds of appeal are as follows:

REGULATION 2(2A): ADMISSION POLICY MINIMUM STANDARDS'

1 The Court erred in concluding that the enactment of regulation 2(2A) was

procedurally unfair.

2  The Court ought to have held that:

21 The enactment of the regulation was not of the sort to require further
public comments and did not “impact on the autonomy of governing

bodies to determine admission policies without executive interference’.

2.2 There could be no real question of procedural unfairness given that the
respondents accepted in the High Court papers that when the
Department seeks to set the standards permitted by Regulation 2(2A),

it will have to follow a separate notice and comment procedure.

REGULATION 3(7) — CONFIDENTIAL REPORT?

3 The Court erred in reviewing and setting aside Regulation 3(7).

L High Court judgment, paras 22 - 26
% High Court judgment, paras 30 - 41



4 The Court ought to have held that:

4.1  The Regulation struck a reasonable balance between the competing

rights and interests of new and old learners;

4.2 The availability of other mechanisms to potentially combat unfair

discrimination was not determinative: and

4.3  The ability of a School Governing Body to carry out its functions is not

significantly impaired (if at all) by the Regulation.

3 Even if the Court was inclined to uphold the challenge by the applicant, the
Court ought only to have severed the phrase “any other information that may be

used to unfairly discriminate against a learner” from the relevant definition in

Regulation 1.

REGULATION 4: FEEDER ZONES?

6 The Court erred in finding that Regulation 4 was ultra vires.

7 The Court ought to have found that

7.1 It is the National Admissions Policy which indicates that an MEC may
determine feeder zones — not the National Education Policy Act 27 of
2006. The Constitutional Court has already held expressly that such a
Policy “does not create obligations of law that bind provinces™ and the
relevant provision of the Policy is thus entirely irrelevant to the question

of whether Regulation 4 is ultra vires.

7.2 While section 11(1) of the Gauteng Schools Act does not expressly

mention feeder zones, it confers on the MEC the power to make

® High Court judgment, paras 38 - 41
* Minister of Education v Harris 2001 (4) SA 1297 (CC) at para 11



“regulations as to the admission of learners to public schools". The

very purpose of feeder zones is to deal properly with admissions to

public schools.

REGULATIONS 5, 8 AND 11: DETERMINATION OF SCHOOL CAPACITY?

10

‘The Court erred in declaring Regulations 5(7))(c)(iv), 5(8)(a), 5(10), 5(11),

5(12), 8, 11(3) and 11(5)(c) ultra vires and in directing that various words had to

be severed from Regulations 5(9) and 11(4).

The Court erred particularly in concluding that “the capacity determination of

schools does not fall within the ambit of admissions”.

The Court ought to have held that:

10.1

10.2

It is not permissible to use a section of the South African Schools Act
84 of 1996 (“SASA") in order to determine the scope of the power of the
MEC to make regulations in terms of the separate and independent
Gauteng Schools Education Act 4 of 1995. The impermissibility is
exacerbated by the fact that the relevant provision of the Gauteng

Schools Act was enacted and came into force in 1995 — before SASA

had been passed.

The attempt to sharply separate the “capacity” of schools from
“admissions” is unsustainable and is not in accordance with the
decision of the SCA in Rivonia Primary, where it held that the
“admission policy of a school ... must necessarily include the

determination of its capacity, which is central to admission to the school

® High Court judgment, paras 42 - 48



and forward planning’®

10.3 Regulation 8 allows the HoD to determine “the objective entry level
learner enrolment capacity of a school” and to declare a school to be
full when it has reached that capacity. This power is however subject
to the constraint that the HoD determines the capacity of the school
only “for the purpose of placing learners whose applications for
admission have not been accepted at any school in the public
schooling system”. The determination is accordingly only made for
purposes of the placement of unplaced learners in terms of regulations

5(8), (9) and (10). This is a matter that “falls within the ambit of

admissions”.

10.4 There is nothing in section 5A(1) of SASA that section that precludes
the making of regulations on this score by a provincial MEC, particularly
given that Regulation 8(1) makes it clear that the HoD may only
determine the capacity of a school “until such time as norms and

standards contemplated in section 5A(2)(b) of (SASA) are in force”.

10.5 There was in any event no basis for concluding that Regulations 5(11),

5(12), 11(3) and 11(5)(c) are ultra vires.

REGULATION 16: APPEAL TO MEC’

11 The Court erred in concluding that this Regulation was ultra vires.

12 The Court ought to have held that:

12.1 There.is no conflict between section 5(9) and regulation 16 and there is

no need for “delegation’,

® Governing Body of the Rivonia Primary School and Another v MEC for Education: Gauteng Province
and Others 2013 (1) SA 632 (SCA) at para 37

" High Court judgment, paras 54 - 57



12.2 Section 5(9) does not say the learner can appeal directly from the
principal to the MEC and merely says that a learner “who has been

refused admission by a public school” may appeal to the MEC; and

12.3 The effect of regulation 16 is merely that the school principal’s refusal is

not final in that it is subject to an objection lodged with the HoD.

AN APPROPRIATE REMEDY

13 Even in the event that the Court was inclined to uphold any of the challenges

before it, it erred in:
13.1 Failing to adopt the remedy of severance where possible;

13.2 Failing to find that there was no basis for an order of retrospective

invalidity; and

13.3 Failing to suspend any declaration of invalidity.
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