IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION, CAPE TOWN)

Case Number: 5186/2022

In the matter between:

Equal Education Law Centre First Applicant
Neliswa Menziwa Second Applicant
Nwabisa Mpageva Third Applicant
Promise Mhlululwa Fourth Applicant
Somika Thengwa Fifth Applicant
Yolanda Toli Sixth Applicant
Mandisa Melani Seventh Applicant
And

HOD: Western Cape Education Department First Respondent
Director of the Metro East Education District Second Respondent

MEC for Education, Western Cape Third Respondent



JUDGMENT ELECTRONICALLY DELIVERED ON

8 MAY 2023

Baartman, J

[1] The applicants seek, in this interlocutory application’, to compel the
provision of a complete record of the decision? that forms the subject
of the main application. They are also the applicants in the main
application in which they obtained relief under Part A (the June 2022
order) and persist with Part B. In these proceedings, in preparation for

Part B, the applicants persisted with the following relief:

‘1. The Respondents are directed, within five (5) days of this Court’s order to
file with the Registrar and the First Applicant a complete record...

1.1. A record of school capacity in the Metro East Education District for the
2022 academic year and the learner-teacher ratio at those schools and an
indication of which schools are oversubscribed in metro-east.

1.2. A record showing resource allocation to the Metro East Education
District vis-a-vis other districts in the Western Cape for the 2022 academic
year.

1.3. A report on the investigation, if any, conducted by the respondents on
the allegations outlined in the applicants’ founding papers, that parents were
turned away by district officials.

1.4. Reasons for the decisions under review....

1 Rules 30A and 6(11) of the Uniform Rules of Court.
2 Rule 53 of the Uniform Rules of Court.

3 Order dated 3 June 2022 which directed among others that: ‘1. The first and second
respondents shall place the learners whose names appear on Annexure A hereto in
schools for the 2022 academic year within five days of this order.

2 The first and second respondents shall take all reasonable and necessary steps to place
learners similarly placed to those referred to in paragraph 1 above and who remain
unplaced and whose names do not appear on Annexure A and who may become known
to the first applicant in schools for the 2022 academic year...’



[2] The respondents objected to the interlocutory relief sought on the

(3]

basis that the information was not relevant to the relief sought in Part B
of the main application. The respondents contend that the applicants
sought impermissibly to broaden their case. Therefore, it is necessary
to deal with the applicants’ case in some detail. The first applicant is a
non-profit organisation that ‘seeks to address systemic inequalities in
the South African education system through coordinated strategies...’
The second to seventh applicants are parents and caregivers of the
learners referred to in Annexure A to the June 2022 order. Those
learners unsuccessfully sought admission to public schools for the
2022 academic year and turned to the first applicant for assistance.
After the first applicant's unsuccessful attempts to have the learners
enrolled for the 2022 academic year, it launched an urgent application

which resulted in the placement of the learners and 220 others.

Annexed to the founding affidavit is fourth respondent’s, Ms Promise

Mhlulululwa’s, supporting affidavit from which the following appears:

‘4 | am ...the mother of ...17 -year- old step-daughter who seeks placement
for Grade 11 for the 2022 academic year. We currently live ...Khayelitsha...

[due to the death of the minor’'s grandmother who raised her she was left
vulnerable, therefore, she relocated from the Eastern Cape to live with the
applicant and her father in Khayelitsha]

10. [due to financial constraints the minor only arrived in the Western Cape
in January 2022] ...

12. On Monday, 17 January 2022, after [the minor] arrived in the Western
Cape, | approached schools in Khayelitsha close to where we live to find out
if they have places available. | went to Siphamandla High, Sangweni High,
Sizimisele High and Masiyisile High, as these schools are nearby and
walking distance from our home. The cost of transport to other schools would

be unaffordable and thus these schools were the only feasible options to
pursue for my children’s education.

13. Two of the schools, Sangweni and Siphamandla, told me that | had
approached the schools too late and should have applied earlier in the year.
When | went to the remaining 3 schools,...they all told me that the schools



are oversubscribed and that they are unable to accommodate [the minor].
They referred me to the district to complete a learner placement form for [the
minor] to be placed on the system.

14. On Wednesday, 19 January 2022, Faniswa approached the first
respondent for assistance. Faniswa consulted with Ms Chandre Stuurman
and was advised to approach the Metro East Education District (“the
district”)...for assistance...

15. On or about 21 January 2022, | went to the district for assistance. At the
district myself and a group of other parents who were there were referred by
the receptionist to a district official named Lihle...[who] informed us that
Western Cape parents may now also submit online admission applications
but that it was too late to submit an online application as the deadline was
last year March 2021.

16...1 was given a learner placement form to complete and was told that |
would receive feedback in two weeks. | received a confirmation SMS
informing as follows, “Dear Parent. Your child has been registered on the
WCED ePortal to access education resources while waiting to be placed at
school...”

17. About two weeks later...| received a telephone call from the district office
informing me that [the minor] had been enrolled at Sangweni High and that |
must take her to the school on that day.

18. On the same day, | went...| spoke to the receptionist. ...I was informed
that [the minor’s] name is not on the list of enrolled learners at the school.
She further stated that in any event the district had to give me something in
writing informing that the learner must be enrolled at the school.

19. ...| immediately called the district office and spoke to the same official
who had called me earlier in the day,...He then asked me about the subjects
[the minor] took at the previous school and said that he will call me with
feedback. He did not say by when this will be. To date | have not heard
anything further.

20. In or about late February 2022, | went to the Provincial Education
Department located in Cape Town City Centre. A lady,...informed me that
due to [the minor] appearing as being enrolled at Sangweni on the WCED
system, two other schools rejected her. ... The lady then referred me back to
the district for assistance.
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21. | went back to the district, [where] the lady took my [details]. To date |
have not received a call from the district office.

22. | am aware that the first applicant has engaged with the district on my
behalf as outlined in the founding affidavit,...no response from the district
has been forthcoming. As a result, [the minor] remains at home...’

Ms Yolanda Toli, the sixth applicant, said the following in her
supporting affidavit:

“...[ Prior to January 2022, the sixth applicant’s son had been in the care of
her elderly mother. Due to the latter's advanced age the minor son moved
in with the sixth applicant in Kraaifontein.] ...

9. On 19 January 2022 when the schools reopened...he proceeded to attend
at Ekuthuleni Primary School. Around the first week of January 2022, | finally
managed to secure my current residence,...Consequently, it became
necessary for [my son] to move schools a few weeks into the start of the
school year.

10. ...By the time | had received the transfer letter, the online application
process for the 2022 school year was already closed. As a result, | had to
knock on the doors of each school nearby.

11. In or around February 2022, | approached the following schools:
[4 schools named] ...l was informed by the aforementioned schools that they
were oversubscribed. At Bloekombos Primary School | was also told that the
school was oversubscribed but | was then given an application form and told
to submit it for the 2023 school year.

12. Given my unsuccessful attempts...| approached the Metro East
Education District in and around February 2022 for assistance. ...

13.. the District had not contacted me as they indicated and it has now been
more than five weeks.

14. On 14 March 2022, | approached the first applicant for assistance with
the school placement of [my son]. ...’

Similar allegations appear in the third and seventh applicants’
supporting affidavits. In the founding affidavit, the first applicant
confirmed that the second to seventh applicants had approached it in
the circumstances alleged. The urgent application followed the first

applicant’s unsuccessful attempts, described in detail in the affidavit,
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to have the learners enrolled for the 2022 academic year. In
concluding that the problem is systemic, the first applicant had

considered the following: (I quote from the founding affidavit)

‘24, Over the past few years, we have noted that the most significant
percentage of the matters we received relate to school admission and
unplaced learners, particularly in the Western Cape. In response to this, the
EELC has since 2019, tried to proactively engage the WCED regarding its
plans to deal with unplaced learners.

The trend regarding unplaced learners is evidenced by the number of matters
concerning unplaced learners that have come before the EELC. Over the
period 2019 to 2021, the EELC received the following issues concerning
unplaced learners:

25.1n 2019, the EELC received over 38 matters relating to school admissions
and unplaced learners and 30 of which were in the Western Cape.

In 2020, the EELC received over 87 matters relating to school admissions
and 60 of which were in the Western Cape.

In 2021, the EELC received over 254 matters relating to school admissions,
and 135 were in the Western Cape.

26. This demonstrates, at a minimum, a significant, if not growing, problem
concerning unplaced learners, particularly in the Western Cape. The number
of matters the EELC received concerning unplaced learners has increased
six-fold in the last three years thereby also increasing our matters to over
400 in 2021 — a marked increase from previous years.

27. The 2022 academic year has been no exception to the trend described
above with the EELC having received more than 200 new matters
concerning admissions since the reopening of schools on 19 January 2022.

28. The issue regarding the non-placement of learners is systemic in nature
and one which affects thousands of learners every year....

It is apparent from the above that the applicants’ case is concerned
with the alleged systemic problem of oversubscription in the Metro
East Education District (the MEED). It is further obvious that the
applicants alleged, in the alternative, that the relevant authorities had

taken a decision to refuse the learners admission in the 2022
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academic year.* The respondents alleged that they had not taken a
decision to refuse the learners admission to schools in the 2022
academic year. Therefore, so the submission went, there was no
decision to review. Ms Zikalala, the applicants’ counsel, stressed that
the applicants needed the full record to confirm whether the
respondents were correct. As the parents and guardians’ engagement
with the respondents suggests, a decision was taken to refuse the
learners entry to the 2022 academic year. Also, the first applicant’s
engagement with the respondents tends to confirm that version. Only

the record sought can shed light on what transpired.

The respondents did provide some of the information sought; among
others, they provided an electronic spreadsheet of all online and
manual applications submitted as of 15 June 2022. However, the
applicants complain that the information provided does not deal with
the category of learners in issue in these proceedings. The
respondents’ refusal to correct this and other inadequacies led to this

application.

The applicants will have to interrogate the record to decide whether to
proceed based on their existing case or amend the notice of motion.
In addition, the review court would need that information to assess the
lawfulness of the alleged decision-making process.® That information
is sought in terms of paragraph 1.4 of the draft order referred to above.
Once the applicants’ case is properly understood, there can be no

doubt that the information sought is relevant. The applicants have

4 Part B: ‘1. Directing the first and second respondents to comply with their statutory and
policy obligations in terms of the Schools Act, ...for the Management of Admission and
Registration of Learners at Ordinary Public Schools and to place all eligible learners and
those of compulsory school going age, ...

3.|n the alternative to 1 to the extent necessary:

3.1 reviewing and setting aside the first and second respondents’ decision to refuse the
Learners placement in a public school for the 2022 academic year...’

5 Helen Suzman Foundation v Judicial Services Commission [2018] ZACC 8; 2018 (4) SA
1 (CC); 2018 (7) BCLR 763 (CC).



[0

[10]

provided the court with an extract from the electronic data the
respondents have provided. | agree that the information in its current
form is not useful for the required purpose. The respondents’ counsel
indicated that it was possible to extract the information sought from the
electronic data provided. | intend to grant the relief sought as it is

obviously relevant.

As indicated above, the applicants have alleged a systemic failure in
the system, therefore, the information sought pertaining to the learner-
teacher ratio is relevant. Similarly, resource allocation to the MEED
wis-a-vis' other districts in the Western Cape is relevant to the review
application. The applicants also sought the investigation report, if it
exists, into the allegation that district officials had turned parents away
when they sought placement for learners in 2022. The first applicant
had received information from the second to seventh applicants that
officials at the district advised that they should apply for admission for
the 2023 academic year as they could not be accommodated in the
2022 academic year. The first applicant took up the issue with the
second respondent which undertook an investigation into the
allegations. The respondents have refused to release a copy of the
report. Without admitting that a report exists, the respondents éontend
that such a report would not form part of information that can be
obtained in terms of Rule 53. The report, so the submission went, was

not before the decision maker at relevant times.

The report, if it exists, would contain the information that was available
to the decision maker at the relevant time.6 1t would shed light on the
course of action taken by the district officials as they would presumably

have had to disclose the information on which they relied in concluding

that schools were oversubscribed and that learners should apply for

6 Johannesburg City Council v The Administrator Transvaal & Another (1) 1970 (2) SA 89
(T) at 91G-92A.
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the 2023 academic year, forgoing admission to the 2022 academic
year.

The respondents have, to the dismay of the applicants, submitted that
the ‘authority to assign the status to the learner’s application rests
solely with the school...” Although, this is an issue for the review court
to determine, the Constitutional Court’ has already pronounced that
the provincial head of department (HOD) has ‘ultimate control’ over the
admission of learners. After receipt of the information from the
respondents, the applicants have, for the sake clarity, submitted a draft
order in which they sought the information referred to above. The
respondents’ counsel submitted that | must determine whether the
information sought is relevant. | am persuaded, having regard to the
applicants’ case, that the information sought is relevant. | intend to

grant the relief with costs.
|, for the reasons stated, make the following order:

(a) The respondents are directed, within ten (10) days of this Court’'s
order, to file with the Registrar and the first applicant a complete
record containing all documents and all electronic records
(including all  documents, letters, memoranda, reports,
recommendations, minutes and other materials that were before
the first, second and third respondents when their respective

decisions were taken), together with their full reasons, including:

(i) A record of school capacity in the Metro East Education
District for the 2022 academic year and the learner-teacher
ratio at those schools and an indication of which schools are

oversubscribed in Metro East.

7 MEC for Education in Gauteng Province and Others v Governing Body of Rivonia
Primary School and Others (CCT 135/12) [2013] ZACC 34, 2013 (6) SA 582 (CC).
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(i) A record showing resource allocation to the Metro East
Education District vis-a-vis other districts in the Western Cape

for the 2022 academic year.

(i) A report on the investigation, if any, conducted by the
respondents on the allegations outlined in the applicants’
founding papers that parents were turned away by district

officials.

(iv) An extract of the data relevant to these proceedings together

with an analysis to make the data intelligible.

(b) In the event that the respondents fail to comply with paragraph (a)
of this order, the applicants may return to court on the same
papers, duly supplemented, for further relief, including an order

striking out the respondents’ opposition to the main application.

(c) The applicants are awarded costs against the respondents jointly

and severally.

A cj Ao o

NI

Baartman, J



