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1. INTRODUCTION
Expulsion from school is the ultimate form of exclusion. 
Even temporary suspension can have a serious impact on a 
learner’s right to basic education, enshrined in section 29 of 
the Constitution. 

The importance of the right to education cannot be 
underestimated. Not only is education valuable for its own 
sake, it is also an enabling and multiplier right. It serves as 
“the primary vehicle by which socially and economically 
marginalized adults and children can lift themselves out of 
poverty.”1 For marginalized learners, school exclusion can be 
detrimental to their life prospects.

Indeed, research shows that learners who have been expelled 
or suspended are more likely to come into contact with the 
criminal justice system. In other jurisdictions, there is clear 
evidence of the connection between school exclusion and 
prison. For example, a study of 4,000 people by the University 
of Edinburgh shows that pupils excluded from school by age 
12 are four times as likely as other children to be jailed as 
adults.2 Though more research is needed, the same pattern 
has been observed in South Africa.3  

Such extreme forms of sanction should be approached with 
considerable caution. And yet, the Equal Education Law 
Centre (EELC) has advised on a great number of matters 
where basic procedural rules and safeguards are ignored by 
school leadership, the school governing body (SGB), and even 
the provincial Head of Department (HOD). 

The rights of an individual learner must of course be balanced 
against the interests of the wider school community and 
there will be circumstances where infractions of the school 
code of conduct warrant the most severe sanctions. However, 
procedural rules exist precisely to ensure that this balance is 
struck. 

Further, it is important to note that behavioural issues in 
schools e[ist on a spectrum. Ζncidents range Irom ȵouting 
school uniform policy or being late to class, to violent assault, 
rape and murder. In the vast majority of EELC’s matters, the 
seriousness of the incidents sits towards the lower end of the 
spectrum. And yet, schools nonetheless fail to follow proper 
disciplinary procedure, disrupting learners’ education and 
pushing them out of the classroom and onto the streets. Not 
only does this jeopardize learners’ prospects and increase 
their e[posure to harmIul inȵuences outside the school gates� 
it also sets a bad example for learners to follow and fosters 
a culture of recalcitrance and disorder. For all these reasons, 

it is vital that the procedural rules are understood, respected 
and applied.

Equally important is ensuring that the regulatory framework 
itself adheres to principles of natural justice and the rule 
of law. Given the serious consequences of sanctions like 
expulsion and suspension, the procedural rules governing 
school discipline should draw on the same principles that 
underlie criminal and civil procedure – principles like audi 
alteram partem and the impartiality of the decision-maker.4  
However, the existing framework for school discipline has 
a numEer oI gaps and offers patch\ protection Ior learnersȇ 
rights.

Drawing on EELC’s experience in handling school discipline 
matters, this report sets out the dominant trends, along with 
illustrative case studies. It considers which provisions are not 
being followed; the actors responsible for non-compliance; 
and offers an anal\sis oI the regulator\ IrameZork. )inall\� 
the report makes recommendations as to how these issues 
could be addressed.

2. Methodology
Between 01 January and 01 October 2022, the EELC law clinic 
advised on 170 school discipline matters. School discipline 
accounted for approximately one third of all matters received 
in the law-clinic during this nine-month period. August was 
the peak month, during which 60% of all law clinic matters 
were related to school discipline. This represents a sharp 
increase compared to previous years and is likely to be a 
result of EELC’s advocacy around school discipline, including 
news articles and radio interviews. It is, however, only the tip 
of the iceberg. For every learner who comes through EELC’s 
doors grappling with a school discipline issue, there are likely 
to be many more who struggle on alone. 

This report is exclusively concerned with public schools 
and the regulatory framework that binds them. Of course, 
procedural fairness and its role in protecting the rights of 
learners to basic education is no less important in private 
schools.5 We have worked on private school matters where 
fair disciplinary procedures have not been followed and we 
have serious concerns about this. However, it is an issue that 
lies outside the scope of this report. 

To produce this report, we used our school discipline law 
clinic cases as our evidence-base. Interviews were conducted 
with the walk-in clinic legal practitioners who worked on these 
matters. The interview questions were:

1. International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976), Art. 13.
2. This statistic is drawn from the ongoing Edinburgh Study of Youth Transitions and Crime, available at https://www.edinstudy.law.ed.ac.uk/, and see https://www.ed.ac.uk/news/2013/exclusionprison-280213. 
3. 6ee� Ior e[ample� 1urina $ll\� 5oE\n %eere and .elle\ 0oult� Ȇ5ed ȵags� 'isciplinar\ practices and Ȇschool�to�prisonȇ pathZa\s in 6outh $Iricaȇ� 6outh $Irican &rime 4uarterl\� 1o. �� ������� 6$&4 ���� aYailaEle at https���

journals.assaf.org.za/index.php/sacq/article/view/11092.
4. ((/& has noted the importance oI haYing an impartial decision�maker in comments to the Ζ2/� Ior e[ample� Trac\�/\nn 5uiters� Ȇ'eEate oYer school e[pulsion rules intensiȴesȇ �Ζ2/� �� 0a\ ������ aYailaEle at https���ZZZ.

iol.co.]a�Zeekend�argus�neZs�deEate�oYer�school�e[pulsion�rules�intensiȴes�����I�������c���dd��dI�����e��e��d��.
5. See, for example, the case of AB and Another v Pridwin Preparatory School and Others [2020] ZACC 12.
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• How many school discipline cases have you 
worked on since the start of the year?

• What are the main issues you have come 
across in this area?

• What stage of the process is going wrong?

• Which actors are mainly responsible? 

• If there is an avenue for appeal, is it being 
used? If not, why not?

• Do you have any suggestions as to how these 
issues could be addressed?

• Do you have any specific examples that you 
consider are illustrative of the issues you’ve 
identified?

In addition, we analysed case notes and correspondence 
pertaining to the illustrative examples.

We also conducted desktop research to analyse the national and 
provincial regulatory frameworks and identify legislative gaps. 

3. Dominant trends
The law clinic receives school discipline matters from across 
the country. For example, in the peak month of August (when 
60% of our matters related to school discipline), we received 
matters from six out of the nine provinces. The problem of 
unfair and improper disciplinary procedures in schools exists 
on a national scale.

Our research has revealed two main 
categories of problem:

1. Ζn the ȴrst categor\� the regulator\ IrameZork proYides 
for procedural rules safeguarding learners’ rights, but 
these rules are not followed by the school. 

1. In the second category, the existing rules are inadequate 
for protecting learners’ rights.

To an extent, there is overlap between these two categories. 
For example, it may be that the school is able to get away 
Zith ȵouting proper procedure Eecause there are inadeTuate 
avenues for appeal. Gaps in the regulatory framework may 
encourage or facilitate rule-breaking. 
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:e haYe identiȴed issues at eYer\ stage oI the disciplinar\ 
process: immediately following the alleged incident and the way 
this is handled; precautionary suspension pending disciplinary 
hearing; the disciplinary hearing itself; recommendations for 
expulsion; and appeals against expulsion. In what follows, the 
issues are listed roughly in this order.

ISSUE ONE: Learners are suspended 
without a proper procedure being 
followed

Under section 9(1) of the South African Schools Act (SASA), 
the SGB may suspend a learner as a precautionary measure 
if there are reasonable grounds for suspecting serious 
misconduct but may only enforce such suspension after the 
learner has been granted a reasonable opportunity to make 
representations.  

However, our research shows that, often, learners are 
suspended without a proper procedure being followed. In 
some cases, a learner is suspended on the spot, as soon as 
an incident occurs, and even if the incident is not especially 
serious. In these cases, it is usually the school principal, 
and not the SGB, who makes the suspension decision and 
learners are almost never given the opportunity to make 
representations. Often, parents are not contacted to inform 
them of the suspension. 

Example 1:
Learner A is periodically suspended. The parent gets a call 
saying the learner is going to be suspended for seven days. 
The reason given is simply that learner is being disruptive. 
This learner has faced six suspensions in five months. Of 
these, only two have resulted in disciplinary hearings. In the 
remaining four cases, the learner is simply readmitted after 
seven days.

Example 2:
Learner B was involved in a fight with another learner. Both 
were called to the principal’s office. They were told to narrate 
their sides of the story. Only Learner B was suspended. She 
was told in the principal’s office that she was to be sanctioned 
with suspension for a specific period. No disciplinary hearing 
was held. She was not told that there would be a disciplinary 
hearing at any point in the future. Her parents were not called. 
The other student involved in the fight was not sanctioned.

ISSUE TWO: Learners are suspended for 
too long and/or too frequently 

Under section 9(1C)(a) of SASA, the maximum period of 
suspension as a sanction, where there is no recommendation 
for expulsion, is seven days. Where there is a recommendation 
for expulsion the HOD must, under section 9(1D), make a 
decision within 14 days – making the maximum period of 
suspension 21 days in total. 

However, our research shows that learners are often 
suspended for longer than the maximum periods. Improperly 
long periods of suspension appear to be especially common 
where a recommendation for expulsion is made. This is 
because the HOD often takes longer than 14 days to make 
a decision, and the learner is kept out of school until the 
decision is made. Sometimes, the learner is suspended for an 
indeterminate period. 1o ȴ[ed date oI readmittance is giYen� 
rather, the date of readmittance is pegged to the decision of 
the HOD in relation to the recommendation for expulsion. 
There is no legal basis for extending the period of suspension 
in this way. 

Further, and as Example 1 above illustrates, the issue is 
sometimes the frequency of suspension (combined with the 
failure to follow a proper procedure), rather than the length of 
each individual period of suspension. If a learner is suspended 
for multiple periods of seven days within a month, this is likely 
to haYe an eTuall\ signiȴcant impact on their aEilit\ to learn 
as a single long period of suspension.

Example 3:
Learner C was given a letter of suspension, stating that 
he was to be suspended from the date of the letter 
until the date of the “outcome of the application for 
expulsion”, whenever that may be.  

ISSUE THREE: Parents are pressured into 
removing learners with additional needs 
from the school ‘voluntarily’

In some cases, it appears that the school – in particular, the 
school principal – applies pressure to parents to remove 
learners ‘voluntarily’. The motivation seems to be a desire to 
aYoid IolloZing the proper procedures and�or aYoid offering 
the necessary support to learners with additional needs. The 
parents are essentially threatened: they are told that the 
disciplinary process would very likely result in expulsion, and 
it would be better for the learner if they simply left of their 
own accord. 

This seems to be especially common if the learner has 
learning diɝculties or other EehaYioural or ps\chological 
challenges. Attempts to pressure parents into removing such 
learners from school run contrary to the national Screening, 
Ζdentiȴcation� $ssessment and 6upport 3olic\ �6Ζ$6 3olic\�� 
which requires schools to screen and identify learners 
who experience barriers to learning and development and 
establish a support plan to address these barriers.

Example 4:
Learner D has learning difficulties including poor focus 
and inability to complete tests within the required time. 
The learner has been given extra time to complete 
exams and a teacher has been assigned to read out 
exam questions to the learner. 
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This learner is being suspended at least three days a week. This 
has been happening continuously and it generally happens 
without the parent or the learner being given a notice of 
suspension. The parent has simply been called and told that 
they must come and fetch the learner. The only reason they 
have been given is that the learner is unruly and disruptive in 
school.

The school seems to be using repeated suspension as a way 
of putting pressure on the parents to remove the learner 
from the school. The school’s motive may be unwillingness to 
provide additional support. 

Example 5:
Learner E has ADHD and other psychological and behavioural 
challenges. The parents confirmed this with a social worker. 
The learner was labelled as a ‘problem child’ at school. He had 
allegedly showed pornographic images to his classmates but, 
on the parents’ account, other learners were also showing 
similar images to each other.

The parents were told that they must remove learner from the 
school, otherwise the learner would be 
suspended or excluded. The school principal warned the 
parents that, if the learner was not removed ‘voluntarily’, 
the suspension or exclusion would appear on his record. As 
a result, the parent decided to remove the learner from the 
school.

ISSUE FOUR: Learners are victimized 
by the imposition of unwarranted or 
disproportionate sanctions

Related to the failure to follow proper procedure is the issue 
of learners being unfairly labelled as ‘problem children’ and 
being unfairly disciplined. Sometimes, if the school leadership 
decides, for whatever reason, that a learner is an undesirable 
presence at the school, they take a unilateral decision to 
suspend, expel, or otherwise discipline the learner, bypassing 
the SGB. If proper procedure is not followed, there is no 
opportunity for the reasoning of the school leadership to be 
interrogated. This may mean that learners are disciplined 
without just cause.

Further, the school has a discretion to impose sanctions 
other than suspension or expulsion. The provisions of SASA 
have little to say about this. This leaves plenty of scope for 
the imposition of sanctions which are disproportionate to the 
offence or Zhich are unZarranted. ([amples might include 
anger management courses� or conȴscation oI possessions. 
Such sanctions, if imposed repeatedly or inappropriately, will 
be particularly disruptive and onerous for a learner. 

Example 6:
Learner F is one of only a handful of less affluent learners at 
his school. Other less affluent learners have been expelled for 
drug-related offences. Learner F does not deal or use

drugs, but he is being tarred with the same brush. 
Learner F received multiple written warnings for drug-
related offences. Eventually, he was suspended for 
selling drugs at school, pending a disciplinary hearing. 
The only reason given to the learner and parent was 
that the learner had a lot of cash on him at school 
which, it was assumed, he must have obtained by 
selling drugs on school property. In fact, the learner 
earned the money from a part-time job and took it to 
school for safe keeping.

ISSUE FIVE: Learners are not given 
access to education during the period of 
suspension 

Ȋ6uspensionȋ is not deȴned in 6$6$. +oZeYer� it is deȴned 
in some provincial regulations. For example, the Regulations 
Relating to Disciplining, Suspension and Expulsion of 
Learners at Public Schools in the Western Cape (the Western 
&ape 5egulations� deȴne Ȋsuspensionȋ as Ȋthe temporar\ 
prohibition of a learner from attending a school”. In EELC’s 
YieZ� this is a common�sense deȴnition and reȵects the Iact 
the sanction does not suspend a learner’s right to education, 
but merely their right to be physically present at a particular 
school Ior a deȴned period. :hen a learner is suspended� their 
education should not come to a halt. They should continue to 
have access to Learning and Teaching and Support Material 
(LTSM) and tests. However, this does not always happen in 
practice. 

Our research suggests that the provision of access to 
education during the period of suspension varies between 
schools. Ζn some cases� schools ȴnd Za\s to proYide access 
to LTSM and tests. For example, siblings or friends are asked 
to bring the materials to the learner’s home or parents are 
called to the school to collect the materials. However, it is 
equally clear that many schools are not proactive in sending 
work home. This is counterproductive, because preparing 
and implementing a catch-up plan when the learner returns 
creates extra work for the school. Further, it sends the wrong 
message to the learner: the ‘reward’ for bad behaviour is the 
learner does not have to do any schoolwork. 

Example 7: 
The aforementioned Learner F was suspended for 
approximately a month during the run-up to exams. 
During that period, Learner F was not given any access 
to books or notes and no catch-up plan was put in 
place. Despite the lack of access to learning during the 
period of suspension, the learner had to start exams 
on the first day back at school.
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ISSUE SIX: Disciplinary hearings are biased 
against the learner 

As explained above, disciplinary hearings are not always held 
when they ought to be. Where disciplinary hearings are held, 
the\ are oIten procedurall\ ȵaZed in Za\s that IaYour the 
school and disfavour the learner. The problems include:
• &odes oI conduct are not readil\ aYailaEle� so it is diɝcult 

for learners and parents to know whether the alleged 
incident amounted to an infraction or what the process 
for dealing with the incident should have been. 

• Parents and learners are given minimal information 
about the charges. For example, they are given no detail 
about the incident, nor any date or time.

• Charges are changed or added during the hearing. 
• The school principal or SGB members behave in an 

intimidating or aggressive manner.
• Parents and learners are given limited notice that the 

hearing is going to take place and/or the hearing is 
disguised as an ordinary meeting.

• Learners are not allowed to call witnesses and/or 
witnesses are intimidated.

• Learners are not given access to evidence held by the 
school, such as CCTV footage, in advance of the hearing, 
making it Yer\ diɝcult Ior them to prepare. 

Example 8:
Three learners were tried together at the same disciplinary 
hearing. They were given 18 hours, only four of which were 
working hours, to prepare. The hearing was held by a teacher 
who the parents felt was verbally abusive and clearly acting 
on a personal vendetta. Two new points were added to the 
code of conduct, which only came to light during the hearing. 
There was no recording or full transcript of the hearing, only 
a summarised version of what was said. The parents felt that 
the summary clearly favoured the school. 

Example 9:
Learner H was served with a charge sheet. The charge sheet 
contained just one line: ‘sexual harassment’. No detail was 
provided, nor the date or time of the specific incident(s). The 
parents requested statements and video evidence in advance 
of the disciplinary hearing but were refused. This meant that 
the parents and learner were unable to prepare a proper 
defence. 

Example 10:
Learner J allegedly threatened another student with a pocket 
knife. She stood at the bathroom door, showed the student 
the knife and threatened to take away the other student’s 
phone. 

Learner J was suspended following a disciplinary hearing. The 
parents wanted to use video footage to show that the learner 
merely showed the knife to the other student. But school 
withheld the footage. One of the teachers wanted to appear 
as a witness for the learner but was prevented from doing so.

ISSUE SEVEN: Safeguards are not put in 
place to allow learners and witnesses 
to participate in and cope with the 
disciplinary proceedings 

Section 8 of SASA provides for safeguards to help learners and 
witnesses aged under 18 years to participate in and cope with 
the disciplinary proceedings. Learners subject to disciplinary 
proceedings should Ee offered support or counselling. )or 
witnesses aged under 18 and who may face undue mental 
stress if they have to testify, intermediaries should be used.
However, our research shows that these safeguards are 
almost never implemented in practice.

ISSUE EIGHT: The process for expulsion is 
weighted in favour of the school

A strong theme emerging from our research is that the 
process for expulsion is weighted in favour of the school and 
parents and learners are shut out of the process. 

The Guidelines for The Consideration of Governing Bodies 
in Adopting a Code of Conduct for Learners (GN No. 18900) 
(the national Guidelines) stipulate that the SGB should keep 
a record of the proceedings of the disciplinary hearing and 
should inform the HOD within twenty-four hours of its 
recommendation for expulsion of the learner. However, 
these are merely guidelines without the enforceability of 
regulations or law. In practice, schools often take longer 
than twenty-four hours to make recommendations. In the 
meantime, the learner is left in limbo. 

The Western Cape Regulations require that schools must, 
along with the recommendation for expulsion, submit the 
minutes of the meetings at which the decision was taken; 
written representations submitted by the learner or parents 
in advance of the disciplinary hearing; and a record of 
proceedings. Importantly, there is no equivalent requirement 
at the national level and, consequently, other provinces are 
not required to adopt this same procedure.
Even where there is a requirement to submit minutes or 
records of proceedings, these documents are prepared by 
the school, without input for the learner or parents, and may 
be biased. There are no requirements setting out how the 
documents must be prepared or what they must contain. 
Further, there is no mechanism giving learners and parents 
oversight of the minutes or record of proceedings. Nor are 
there any empowering provisions giving learners and parents 
the opportunity to make representations to the HOD about 
what happened at the disciplinary hearing. 
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Regarding the process for expulsion, one lawyer commented:

“The HOD, when deciding whether to expel 
a learner does not hear from the learners or 
parents. This is something that learners and 
parents find frustrating – how do I get my 
voice heard by the HOD? How do I express my 
experience of the disciplinary hearing? How 
do I express what is going wrong here? EELC 
sometimes writes letters to try and give the 
learner a voice, but there is no empowering 
provision in the regulatory framework.”

ISSUE NINE: There is no avenue for appeal 
except in relation to expulsion

Another key issue is the lack of avenue for appeal, except in 
relation to expulsion. 

The lack of avenue for appeal compounds the procedural 
problems set out above. If the process for imposing the 
sanction is unfair or biased, or the sanction is disproportionate, 
the learner is leIt Zithout an\ clear� oɝcial route oI redress. 
This is concerning in and of itself, but it is also problematic 
because it may contribute to systemic recalcitrance on the 
part of the school leadership: those in positions of authority 
are less likely to follow the rules if they know that they cannot 
be challenged or held to account. 

ISSUE TEN: The process for appealing an 
expulsion is not well understood or well 
used by parents or learners

Finally, our research shows that the process for appealing an 
expulsion is not well understood or well used by learners or 
their parents.

Learners and parents can appeal an expulsion to the provincial 
minister. It would be best practice for this to be explained in 
the expulsion letter from the HOD. Sometimes, parents are 
informed that this is an avenue available to them, but not 
always. Even where parents know that they can appeal, they 
don’t know how to do this: who to contact; how to draft the 
letter; and so. 

As one lawyer observed:

“Absent EELC’s intervention, parents would 
not be appealing these decisions.”

4. Which provisions are not 
being followed?

The main provisions of the national regulatory framework 
covering school discipline are sections 8 and 9 of the 
South African Schools Act (SASA), the Guidelines for the 
Consideration of Governing Bodies in Adopting a Code of 
Conduct for Learners (GN No. 18900) (the national Guidelines), 
and the 6creening� Ζdentiȴcation� $ssessment and 6upport 
Policy (SIAS Policy). 

As the above examples show, many of these provisions are 
not always followed. In particular:

• The requirement for the SGB to give the learner 
an opportunity to make representations prior to 
precautionary suspension, under section 9(1) SASA.  
The decision to suspend is often taken on the spot by the 
school principal and the learner is hardly ever provided 
with an opportunity to make representations to the 
SGB. Suspension is often imposed even where there is 
no serious misconduct. The learner is often given no 
opportunity to make representations. 

• The time limits for suspension under sections 9(1B), 
9(1C)(a), 9(1D) and 9(1E) of SASA. Learners are often 
suspended for more than 21 days pending a decision 
of the HOD and/or for an indeterminate period. If the 
learner is suspended for more than 7 days pending a 
disciplinary hearing, permission from the HOD is not 
generally sought, even though it ought to be.

• The requirement to identify and support learners who 
experience barriers to learning and development, 
under the SIAS strategy. Ζnstead oI offering support to 
learners, schools sometimes apply pressure to parents to 
remove the learner from the school ‘voluntarily’ by telling 
them that exclusion is inevitable, and it would be better 
for the learner if this did not appear on their record.
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• The requirement, under sections 9(1A) and 9(1C) 
SASA that disciplinary hearings must be conducted in 
compliance with the safeguards contained in section 
8 SASA. Contrary to the requirements of section 8, the 
interests of the learner and other parties involved in 
disciplinary proceedings are not always protected. 

• The requirement, under section 9(1C)(b) that 
decisions to expel must be taken by the HOD following 
a recommendation from the SGB. Often, the proper 
process for expulsion is bypassed. The decision to expel 
is effectiYel\ Eeing taken E\ the school principal or 6*%� 
who inform the parents that expulsion is inevitable and 
pressure them to remove the learner from the school 
‘voluntarily’. 

• The requirement under the national Guidelines that 
the HOD must be informed of a recommendation for 
expulsion of the learner within twenty-four hours.
The process of expulsion often takes several months. 
It does not appear that schools consistently inform 
the HOD of recommendations for expulsion within the 
required timeframe.

5. Who is responsible for 
non-compliance?

:e haYe identiȴed the school principal as the primar\ 
actor responsible for the failure to comply to procedural 
rules. When an investigation is carried out, it starts with 
the principal. They set the tone for what the disciplinary 
process is going to look like. Further, a common issue 

is that the school principal bypasses the SGB and takes 
decisions that rightfully ought to be taken by the SGB.

That being said, the SGB also bears some responsibility 
for the problems. The nature of the relationship between 
the SGB and the school principal varies between schools. 
Sometimes, the SGB chairperson and school principal 
appear to be “in cahoots”. 

On other occasions, the reason the SGB is not able to do 
the right thing is because they have the school principal 
“hovering over them and in their ear”. SGBs are not 
involved in the day-to-day management of the school, 
so they may take at face value what the school principal 
says.

Importantly, the nature of the relationship may 
depend, to some extent, on the relative advantage of 
the community the school serves. We can distinguish 
EetZeen tZo different t\pes oI 6*%� less empoZered 6*% 
in a rural or township school; and an SGB in a historically 
advantaged school which is more empowered, but which 
nonetheless follows the wrong procedures.

Typically, in cases that come to EELC’s attention, the 
SGB does not appear to be empowered. When the SGB 
is not empowered, the principal goes into the hearing 
in a strong position, does not respect the boundaries 
and limits of their role and dominates the hearing. 
This dynamic is most common in schools in townships 
and rural areas. In these schools, parents tend to have 
loZer leYels oI literac\ Ȃ Zhich makes it more diɝcult Ior 
them to hold the school to account – and the principal 
is held in high esteem. This can lead to procedural 
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errors. For example, if the SGB were properly trained 
and empowered, it would know that it does not have 
authority to expel a student.

Ζn more aɞuent areas� the situation is different. The 
members of the SGB might consider themselves to be 
learned or authoritative. But they still go about things 
in the wrong way. For example, they may quote the 
relevant statute and case law, but not always accurately. 
The\ might tr\ to ȴnd legal Za\s to MustiI\ their actions. 
They view themselves and their school with a sense of 
exclusivity and want to believe they are following the 
right processes and have always done so. But, as one 
lawyer put it, 

“just because you’ve been doing it and getting 
away with it, doesn’t make it right.”

6. Analysis of the existing 
regulatory framework

As explained in Part 4, there are some provisions in place 
which – at least in principle – should safeguard the rights 
of learners. Sometimes, the root of the problem is that the 
relevant provisions are not followed. However, our desk-
based research has also shown that there are a number of 
gaps in the existing regulatory framework, at both a national 
and provincial level.

6.1 Gaps in the national framework

As a general matter, our research shows that too much is 
left to individual provinces and schools to determine. SASA 
contains limited detail on procedural requirements for school 
discipline, and there is no binding national framework to 
supplement SASA, only the national Guidelines, which lack 
the enforceability of statute law or regulations. 

0ore speciȴcall\� Ze note the IolloZing gaps in the national 
framework:

• There is very little in the way of binding national rules 
on what codes of conduct should contain. Section 8(2) 
of SASA provides only that “A code of conduct...  must 
be aimed at establishing a disciplined and purposeful 
school environment, dedicated to the improvement and 
maintenance of the quality of the learning process.” The 
national Guidelines contain more detail – and encourage 
more of a focus on ‘positive discipline’ – but they are not 
binding. 

• There is no national-level requirement that learners 
must be provided with evidence in relation to the 
charges against them. Some provincial regulations do 
include such a requirement. For example, Regulation 5 
of the Western Cape Regulations provides that the notice 

to parents informing them that disciplinary action will be 
instituted must advise the learner of their right to request 
access to documents or information produced in evidence 
and inform the learner of the alleged serious misconduct 
(the charges) so that the learner can respond to them at 
the hearing. However, it is strongly arguable that such an 
important aspect of procedural fairness should not be 
left to the discretion of individual provinces.

• There is no national-level requirement that learners 
must be provided with access to education during the 
period of suspension. If a learner is appealing the HOD’s 
decision to expel them, section 9(6) of SASA provides 
that they “must, pending the outcome of the appeal, be 
given access to education in the manner determined 
by the Head of Department.” However, there is no 
similar provision in respect of learners who have been 
suspended pending the HOD’s decision.

• The mechanisms for ensuring that witnesses can give 
evidence without being intimidated or victimized 
are limited. Section 8(7) of SASA provides that 
“Whenever disciplinary proceedings are pending before 
any governing body, and it appears to such governing 
body that it would expose a witness under the age of 
�� \ears to undue mental stress or suffering iI he or 
she testiȴes at such proceedings� the goYerning Eod\ 
may, if practicable, appoint a competent person as an 
intermediary in order to enable such witness to give his 
or her evidence through that intermediary.” This section 
offers a saIeguard Ior Zitnesses under the age to �� and 
goes some way to ensuring that all relevant witnesses are 
able to give evidence. However, there are two problems. 
First, the provision only applies in cases where testifying 
would put a witness under “undue mental stress or 
sufferingȋ. Ζt does not necessaril\ appl\ in cases Zhere 
the witness fears negative repercussions from the school 
if they testify in support of a learner. Further, it does not 
apply at all to witness who are over the age of 18. So, 
it does nothing to ensure that teachers feel able to give 
evidence in support of a learner.

• There is no national-level provision giving learners 
an opportunity to make a plea in mitigation as to 
sanction. While the Western Cape Regulations require 
that the learner must be asked if they wish to make 
representations as to the appropriate sanction, there is 
no similar provision at the national level. 

• There is no national-level provision giving learners 
an opportunity to make representations to the HOD 
when a recommendation for expulsion is made. SASA 
provides only that an SGB may recommend expulsion 
and the +2' must make the ȴnal decision. 3roYincial 
regulations provide for what goes on in-between. The 
Western Cape Regulations provide that the school must 
submit to the HOD: The minutes of meetings at which 
the decision was taken; any written representations 
submitted by the learner or parents of the learner or 

6. The EELC been unable to locate any document showing compliance on Mpumalanga’s part section 9(3) of the South African Schools Act. Upon contacting the provincial education 
department telephonically, we were advised that no such document exists. We sent a letter to the Provincial Education Department to enquire further, but received no reply.
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representative (in advance of the hearing); and the full 
record of the proceedings by the disciplinary committee 
or governing body. However, there is no opportunity for 
the learner to review and approve these documents, 
nor to make written representations as to events at the 
hearing.

• There are no avenues for appeal except in relation 
to expulsion. Section 9(1C)(a) of SASA provides that, if 
a learner is found guilty of serious misconduct, the SGB 
may impose the suspension of a learner for a maximum 
of seven days, or any other sanction contemplated in 
the school code of conduct. There is a gap here in that, 
unlike in the case of expulsion, a learner is not given the 
right to appeal or review a decision of the SGB in relation 
to suspension or other sanctions contemplated in the 
school code of conduct.

• There are no timeframes within which the MEC must 
decide an appeal against expulsion. Section 9(4) of 
SASA provides that a learner or parent may appeal 
against the HODs decision to expel a learner to the MEC 
within 14 days of receiving the notice of expulsion. Unlike 
the HOD, who has 14 days to decide on whether to expel 
a learner, there is no such timeframe timeframes within 
which the MEC must make their decision. 

• There is no requirement for alternative arrangements 
to be made for learners outside of compulsory 
school-going age. Section 9(5) of SASA provides that if 
a learner who is subject to compulsory attendance (7-15 
years or up to Grade 9) is expelled from school, the HOD 
must make an alternative arrangement for the learners’ 
placement at a public school. Whilst this is a good 
provision to have, it excludes learners who fall outside 
of this category – those who are 16 years or older or in 
Grade 10 and above. 

6.1 Gaps in the provincial regulations

Unsurprisingly, given the gaps in the national framework, 
protection for learners’ rights in the various provincial 
regulations is inconsistent and often patchy. 

Of the nine provinces, only eight have school discipline 
regulations and/or a notice in the Provincial Gazette. As far as 
we are able to determine, Mpumalanga has neither.6  

We obtained copies of the eight sets of regulations and 
anal\sed them in terms oI the protection afforded to learnersȇ 
rights. We searched for seven types of rights-protecting 
provision:

1. POSITIVE DISCIPLINE: provisions providing guidance 
as to the overall purpose of the regulations and the 
promotion of positive discipline.

2. CONTINUED EDUCATION: provisions requiring the 
school to provide access to education during the period 
of suspension  

3. RECORD-KEEPING: provisions requiring the school 
and/or HOD to keep a record of discipline measures 
implemented at each school. 

4. NOTICE, CHARGE AND EVIDENCE: provisions requiring 
that the learner is given written notice of the disciplinary 
hearing and details of the charge and that the learner has 
the right to see the evidence against them. 

5. CONSTITUTION OF THE TRIBUNAL: provisions regarding 
the constitution of the disciplinary committee or tribunal, 
to guard against prejudice and bias (in particular, a 
requirement that no one involved in the matter may sit 
on the disciplinary committee). 

6. MITIGATIONS: provisions giving the learner a right to 
make representations as to sanction.

7. INFORMATION PROVIDED TO THE HOD: provisions 
requiring the school, when recommending expulsion, to 
provide the HOD with a record of proceedings, including 
evidence presented and representations made by the 
learner.

We selected these provisions because we think they are crucial 
for protecting the right to basic education, and to ensure that 
learners are treated in a fair and non-discriminatory way. In 
our view, they represent minimum requirements for ensuring 
procedural fairness.

Despite their importance, our analysis revealed that such 
provisions are not consistently found in provincial school 
discipline regulations. Strikingly, only one provision type is 
found in every province: notice, charge and evidence. And, on 
our analysis, only two of the eight provinces’ provisions in this 
regard are suɝcientl\ roEust. Ζn .Za�=ulu 1atal� Ze consider 
the provision to be inadequate because it only requires that 
the learner is giYen ȴYe da\s Zritten notiȴcation oI the time� 
day and place of the hearing and the charges brought against 
them. Unlike in other provinces, Kwa-Zulu Natal does not 
require that the learner be informed of the date and time of 
the alleged incident(s) nor any particulars. The provision in 
the Northern Cape is similarly lacking in detail. By contrast, 
Gauteng, for example, requires that the learner is provided 
Zith Ȋsuɝcient particularit\ oI the date� place and nature 
of the alleged serious misconduct to enable the learner to 
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identify the incident in question and to respond thereto” and 
Eastern Cape and the Western Cape contain similarly worded 
provisions. 

Importantly, we note that very few provinces give learners 
rights to access the evidence against them. In Free State, the 
written notice of the hearing must contain a description of 
the charges of misconduct and the main evidence the school 
will rely on. In the Western Cape, the notice must advise 
the learner of their right to request access to documents or 
information produced in evidence. But these provinces are 
the exception not the rule and we think it is strongly arguable 
that this vitally important aspect of procedural fairness should 
not be left to the discretion of individual provinces.

The least common provision types are continued education, 
record-keeping, and positive discipline in that order.

Only one province – Kwa-Zulu Natal – has a provision explicitly 
requiring continued access to education during the period 
of suspension and, in our assessment, this provision is not 
adequate for the protection of learners’ rights. This is because 
alternative arrangements for the schooling of the learner are 
only required if the period of suspension pending an expulsion 
decision is likely to exceed seven days. The provision does not 
cover suspension as a correctional measure or suspension 
for fewer than seven days (even if there are multiple periods 
of suspension).

Only two provinces – Free State and Western Cape – have 
provisions requiring that the school and/or HOD keep a 
record of discipline measures implemented at each school. 
A provision of this kind is important, in order to ensure that 
schools and provinces keep track of the rates of expulsion or 
other disciplinar\ measures �as such ȴnes or suspensions�. 
If a school has an unusually high rate, the reasons for this 
can be investigated and extra support or other interventions 
implemented as necessary. 

Only three provinces – Free State, Kwa-Zulu Natal and Limpopo 
– have provisions providing guidance as to the overall purpose 
of the regulations and promoting positive discipline. However, 
in our assessment, only the provisions in Kwa-Zulu Natal and 
Limpopo are adequate. In Free State, regulation 2(2) states 
that disciplinary measures must be “(a) be administered in a 
fair, reasonable, consistent and progressive manner, (b) be 
constituted expeditiously; and (c) serve mainly as a corrective 
measure in the interest of the learner, the maintenance of 
discipline and the good name of the school.” However, there 
is no explicit mention of positive discipline or restorative 
justice and no mention of promoting a positive culture and 
environment at the school. By contrast, the stated purpose of 
Kwa-Zulu Natal’s regulations including promoting “a culture 
of human rights in schools”, “positive forms of discipline in 
schools”, “a balance between maintaining discipline in schools 
and ensuring that learners’ rights to dignity and integrity 
are upheld” and “restorative justice rather than retributory 
measures”. The Limpopo regulations go even further and are 
unusual in that they devote a long and detailed section to the 
coordinated and integrated positive management of learner 
behaviour. Regulation 5.1(a) states that “The management 

of a culture of positive conduct requires active leadership 
to realise a constant ȵoZ oI positiYe predisposition toZards 
and belief in the basic education system” and the principal 
and deput\ principal are speciȴcall\ tasked Zith creating 
a school culture of positive discipline. A provision of this 
kind is completely lacking from the other sets of provincial 
regulations.

Our analysis also revealed that there is no province in which 
all seven of the essential safeguards are found in a robust and 
adequate form. 

On this measure, Western Cape is the best-performing 
proYinces� Zith ȴYe roEust proYisions out oI a possiEle seYen. 
Kwa-Zulu Natal and Northern Cape have the fewest robust 
rights-protecting provisions, with each province scoring one. 
The average number of robust provisions is 2.75 per province. 

Of course, this is not the only way to measure the extent to 
which regulations protect learners’ rights and it is important 
that each set of regulations is read a whole. However, we 
consider the seven selected provision types to be crucial and, 
to the extent that a province lacks these provision types (in 
a suɝcientl\ roEust Iorm�� there is a gap in the protection oI 
learners’ rights.

6.2 Harmful provisions in the provincial 
regulations

The problem is not only one of omissions. As well as gaps in 
the protection of learners’ rights, some provincial regulations 
contain problematic provisions that may actively harm the 
right to basic education. 

Information to be provided to the HOD when 
recommending expulsion is weighted against the 
learner
In some cases, it is not only that a potentially rights-protecting 
provision is not as robust as it could be, rather, the way it 
is drafted makes it positively harmful to learners’ rights. 
For example, in the Eastern Cape, the provision regarding 
information to be provided to the HOD is weighted against 
the learner. The report to the HOD must contain “reasons 
why expulsion is the appropriate punishment in the 
circumstances”, but no reasons to the contrary provided by 
the learner and/or parents. 
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Victims of statutory rape are considered to be 
guilty of ‘serious misconduct’
:e also haYe concerns aEout some oI the deȴnitions oI 
‘serious misconduct’. In particular, the regulations in Kwa-
Zulu Natal and Northern Cape stipulate that having a sexual 
relationship Zith an\ staff memEer or educator constitutes 
serious misconduct on the learner’s part – notwithstanding 
the aEuse oI poZer on the staff memEerȇs part. Though this 
may not have been the intended consequence, the wording 
of this provision means that a victim of statutory rape could 
be expelled on that basis.

Sexual violence in South Africa is a national crisis and must 
be treated with the utmost sensitivity. It is common for 
perpetrators of sexual violence to make victims believe that 
they were “asking” for it and, by implication, consenting to it. 
In cases where a teacher engages in a sexual relationship with 
their student, the power dynamics involved severely limit the 
childȇs aEilit\ to giYe effectiYe consent. <et these proYisions 
perpetuate the dangerous myth that victims of statutory rape 
are equal participants in an inappropriate relationship and 
should therefore be punished. Of course, if a learner were 
to sexually harass a teacher, then it would be appropriate 
for the learner to face negative consequences. This should 
not, however, be the case when a teacher willing engages in 
a sexual relationship with a student. In such cases, it is the 
teacher who should be disciplined. 

Conflating criminal convictions with serious 
misconduct
We have also found that several provinces – Eastern Cape, 
Free State, Limpopo and the North West – have some form 
of provision linking disciplinary proceedings to a parallel 
criminal court process. We have serious concerns about these 
provisions, and they warrant detailed discussion.

In the Eastern Cape, regulation 2(a) provides that “a learner 
Zho has Eeen conYicted E\ a court oI a criminal offence ma\ 
be found guilty of serious misconduct.”  

In Free State, regulation 3(2) provides that: 

“A learner is liable for disciplinary action 
which could lead to expulsion from the 
school if the learner has been convicted 
in a court of law of an offence which has 
seriously prejudiced or could so prejudice the 
maintenance, order, discipline or the effective 
provision of education at the school.” 

In Limpopo, a learner is guilty of serious misconduct if they 
haYe Eeen conYicted E\ a court oI a criminal offence and 
sentenced to imprisonment Zithout the option oI a ȴne.  

In our view, there are three general issues with this kind of 
proYision. )irst� a learner Zho is conYicted oI a criminal offence 

has faced or will face the consequences of their actions and 
“pay their dues” through the criminal process. They should 
not, therefore, be punished by the school purely on the basis 
that the\ committed a criminal offence. /oosel\� this Zould 
be a form of double jeopardy. 

Second, a criminal court process is separate from a school 
discipline process. It is not appropriate for a school to charge 
a learner Zith serious misconduct iI the criminal offence Ior 
which the learner was convicted is in no way linked to the 
school.

Third� iI the criminal offence Ior Zhich the learner is conYicted 
is linked to the school or brings the schools name into 
disrepute, the school would have a right to discipline the 
learner on that basis. 

2I course� iI the offence Zith Zhich the learner is charged is 
so severe that the need to protect other learners outweighs 
the accused learner’s right to be present on school premises, 
certain interventions could be put in place. For example, 
arrangements could be made for the learner to be educated 
off�premises. +oZeYer� such circumstances and interYentions 
are not clearly set out in any of the provincial regulations.

Regarding the Free State regulations in particular, a learner is 
liable to be expelled if they have a conviction that “...could so 
preMudice the maintenance� order� discipline or the effectiYe 
provision of education at the school”. The problem with this 
type of language is that it allows for a learner to be expelled 
on the basis of a potential consequence of their conviction and 
not an actual consequence. The fact that a criminal conviction 
has the mere potential to prejudice the school should not be 
enough to ȴnd a learner guilt\ oI serious misconduct. $ctual 
prejudice must ensue. In this regard, we note that, more often 
than not, criminal conduct by minors is sealed. This makes is 
less likely that the wider community will know that the learner 
Zas conYicted and less likel\ that the school Zill suffer an\ 
prejudice.

In North West, criminal proceedings are dealt with quite 
extensively. In particular, subregulation 4(1)-(3) provide the 
following: 

“(1) The Principal may recommend to the Head of 
Department that a learner who has been charged with a 
criminal offence arising out of a misconduct specified in 
Schedule 1, be suspended from his or her school until the 
criminal proceedings against him or her have been finalised: 
Provided that internal misconduct proceedings against the 
learner be commenced with as soon as possible. 

(2) In exercising his or her discretion under subregulation 
(1), the Head of Department must have regard to the 
following factors:  

(a) the right of the suspended learner to education;  
(b) the need to protect the safety of learners and 
educators at the school;  
(c) the need to protect the property of the school;  

 �. Ζn the recent constitutional court Mudgment oI 0oko Y $cting 3rincipal oI 0alusi 6econdar\ 6chool and 2thers� -ustice .hampepe recognised that the 1ational 6enior &ertiȴcate and� E\ implication� *rade �� and matric 
examinations constitute basic education in terms of section 29(1)(a) of the Constitution.
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(d) the potential duration of such criminal proceedings;  
(e) the seriousness of the offence; and  
(f) the need to maintain general learner discipline at the 
school.  

(3) The acquittal or the conviction of a learner by a Court of 
Law on a charge of any offence arising out of misconduct, 
shall not preclude the taking of disciplinary steps against 
the learner in terms of these Regulations and the code 
of conduct, even if the facts set out in the charge of 
misconduct, should they be proven, would constitute the 
offence set out in the charge on which the learner was so 
acquitted or convicted or any other offence on which the 
learner could have been convicted in the trial on the former 
charge.” 

Regarding the North West regulations, the relevant provision 
states that� iI a learner is charged Zith a criminal offence� 
they must be suspended from school until the criminal 
proceedings haYe Eeen ȴnalised and internal misconduct 
proceedings should be commenced as soon as possible. 
In our view, it is not necessarily appropriate to suspend a 
learner and commence misconduct proceedings as soon they 
are charged Zith a criminal offence oI an\ kind. ΖI the charge 
is particularly severe, it may be appropriate to suspend the 
learner pending the outcome of the criminal proceedings, 
Ior the protection oI other learners. Ζn this instance speciȴc 
provision as to a learner’s continued education should be 
made as criminal proceedings may take months or even years 
to ȴnalise. *enerall\ speaking� the learnerȇs conduct should 
be dealt with as it would have been if criminal proceedings 
had not been commenced. 

Powers to exclude learners from every school in 
the province
Two provinces – Gauteng and North West – allow the HOD 
an unfettered discretion to order that a learner who is not of 
compulsory school going age may not be readmitted to any 
school in the province if they have been expelled. There are 
two main issues with this type of provision. First, even if we 
assume that it is permissible for the HOD to have a power 
of this kind, the parameters or conditions under which an 
HOD can make such an order are not set out in either set 
of regulations. There is no reference to factors that the HOD 
must consider before such an order is made. There are no 
procedural requirements that the HOD must adhere to 
before making such a determination, such as allowing the 
learner or their parents to make representations before the 
order is made. 

Second, the EELC has consistently observed that learners who 
do not fall within the compulsory school going age bracket 
are treated as if they are not owed any obligations in terms 
of their right to basic education. But the wording of section 
3(1) does justify such far-reaching limitations on the rights 
of learners to a basic education. Interpreting the section to 
mean that learners of compulsory school going age must be 
prioritised is one thing but using it to push older learners out 
oI the s\stem is another. This e[treme difference in treatment 

between learners on the basis of age is highly problematic. 
Under these provisions, if you are aged 15 or younger (or are 
in Grade 9 or lower) and you are expelled, you are protected 
insofar as you are able to access education at another school 
in the province. But if you are aged 16 or older (or are in 
Grade 10 or higher), you may be prevented from attending 
any public school in the province – a formidable obstacle to 
your ability to access education at all. In our view, this does 
not pass constitutional muster and nor is it consistent with 
the reasoning in the Moko judgment.7  

6.3 Rights-protecting innovations in the 
provincial regulations

It is important to note that some provincial regulations 
contain valuable, rights-protecting innovations, too. 

Clear roles and responsibilities for promoting 
positive discipline
As mentioned above, the Limpopo regulations have a strong 
Iocus on positiYe discipline and assign speciȴc responsiEilities 
to the different leYels oI school leadership Zith the aim oI 
fostering a culture of positive discipline within the school. 
These regulations set out in detail the roles and responsibilities 
of the principal, deputy principal, department head, grade 
head, teachers, school governing body, representative council 
of learners and class representative.

The strong message that comes through in these provisions 
is the importance of discussion, interventions, regularly 
scheduled meetings, consistent monitoring of behavioural 
trends and consistent communication. It is clear that what is 
envisioned is a multi-stakeholder approach where everyone 
is responsible for positive conduct and school discipline.  

The responsibilities placed on teachers to promote positive 
discipline are commendable. In particular, the regulations 
provide that teachers must use an “appreciative approach 
as a way of maintaining discipline” and must not criticise 
learners. A teacher is encouraged to praise a learner’s work.  

Furthermore, SGBs are encouraged to hold regular meetings 
with parents to discuss disciplinary matters. This encourages 
mutual cooperation between parents and the school - 
something which, unfortunately, if often lacking. 

Perhaps most impressive are the responsibilities placed on 
the representative council of learners. There is an obligation 
imposed on these learners to hold regular learner meetings 
to promote good discipline. Learners are also encouraged 
to discuss frustrations and fears and these representatives 
must, in turn, encourage positive communication with 
educators and school management.  

While most of the roles and responsibilities in this document 
are already contained in various legislation, policies or 
guidelines, it is commendable to see them clearly set out in 
one place� and speciȴcall\ in the regulations relating to school 
discipline.
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Codes of conduct to be reviewed for consistency 
with national legislation and guidelines
In Kwa-Zulu Natal, regulation 5(2) provides that:

“(2) The school’s code of conduct must be consistent with - 
(a) the Constitution of the Republic of South Africa, 1996; 
(b) the South African Schools Act, 1996 (Act No. 84 of 1996), 
as amended; 
(c) the Promotion of Administrative Justice Act, 2000 (Act 
No. 2 of 2000); 
(d) any Provincial Legislation promulgated from time to 
time by the Member of the Executive; and
(e) National and Provincial Regulations, guidelines, circulars 
and policies.” 

Regulation 5(5) provides that: 

“The code of conduct must be reviewed from time to time 
after consultation with all stakeholders referred to in 
clause 5(1) above in order to update the code of conduct 
and to ensure that it is in keeping with changing legislation, 
guidelines and policies.”

It should go without saying that the regulatory framework 
must Ee consistent Zith the &onstitution and the speciȴc 
legislation outlined above. Interestingly, however, the 
provisions also state that the schools code of conduct must 
be consistent with guidelines and circulars.

We acknowledge that guidelines are exactly that – a guide. 
However, guidelines often provide useful information 
regarding matters that are not found within the legislation 
itself. In fact, we have observed in our work just how 
important guidelines can be when it comes to the protection 
of learners’ rights. The fact that codes of conduct in Kwa-Zulu 
Natal must be consistent with relevant guidelines means that 
the important provisions contained therein are more likely to 
Ee giYen practical effect.

It is also interesting is that these provisions state that codes 
of conduct must be consistent with circulars. Circulars have 
no status as law but are often important directives issued to 
schools. Amending legislation is often a lengthy and daunting 
task and so circulars are usually used to provide guidance 
to provinces in the meantime. Regulation 5(2) reinforces the 
useful role played by circulars, helping to ensure that gaps in 
legislation are ȴlled and an\ amEiguit\ is resolYed.

Importantly, regulation 5(5) also places much-needed 
emphasis on ensuring that codes of conduct are consistent 
with an everchanging society and regulatory framework. 

The only weakness of this provision (as well as section 8 of 
SASA) is that it contains no timeframe for reviewing a code 
of conduct (for example, once every year or two years). The 
timeframe for reviewing and revision a code of conduct 
seems to be at the discretion of the school, with the result 
that it may not happen frequently enough.

Non-coercion 
In Kwa-Zulu Natal, regulation 7(3) states that “no form of 
persuasion to remove a child from a school in order to avoid 
disciplinary action must be allowed.” A provision of this kind 
is currently absent in all other provinces. Of course, it should 
go without saying that schools must not act in a manipulative, 
coercive, or abusive manner. However, as explained above, 
one of the most common issues we see in the walk-in clinic 
is that parents are coerced into withdrawing their children 
from school because “expulsion is inevitable” or “it would be 
in the best interests of your child if you withdraw her from 
the school before the hearing”. This is a serious problem and, 
because parents are not aware of their rights, they usually 
succumb to this coercion. It may help to mitigate the problem 
if other provinces were to adopt a provision of the kind found 
in Kwa-Zulu Natal. In any case, we commend Kwa-Zulu Natal 
for recognising the issue and taking regulatory steps to 
address it. 

Learner voices in the disciplinary committee
Eastern Cape’s provisions regarding the constitution of the 
tribunal require that, in a secondary school, one member of 
the disciplinary committee must be a learner selected by the 
accused. Over time, our courts have consistently emphasised 
the importance of young people having a voice in all matters 
Zhich affect them� particularl\ in litigious matters. The right 
of a child to be heard is now considered to be a procedural 
component oI man\ different processes inYolYing children. Ζn 
our view, it is consistent with the right of a child to be heard that 
learners in Eastern Cape are allowed to select one member 
of the disciplinary committee who will decide their case. Of 
course, in most adult-centric contexts, a child’s voice may be 
heard, but is rarely listened to. We hope that, where this right 
is exercised, learners who become part of the disciplinary 
committee are listened to and their views meaningfully 
considered. However, the actual implementation of each 
right contained in the different sets oI proYincial regulations 
is beyond the scope of this report.

Right to an interpreter
Four provinces – Gauteng, Kwa-Zulu Natal, Limpopo and 
the North West – have provisions allowing for the use of 
an interpreter during the disciplinary hearing. Gauteng’s 
regulations, for example, include a requirement that if a 
member of the disciplinary committee, the learner, his or 
her representative or a witness requires an interpreter, the 
disciplinary committee may not proceed with the hearing 
until an interpreter competent in the relevant language has 
been made available. 

As a general legal principle and matter of procedural fairness, 
a person must not be subjected to proceedings which they do 
not understand. Irrespective of whether regulations provide 
for the use of an interpreter, a learner would still retain that 
right. However, it is also important for those who may be 
unfamiliar with general legal principles to be made aware 
that this right exists. In our view, it is useful that, in the four 
aforementioned provinces, the right to an interpreter is made 
explicit on the face of the regulations. 
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Continued education in the absence of a decision 
from the HOD on expulsion
Although SASA prescribes timelines within which an HOD 
must make a decision on expulsion, in the EELC’s experience, 
decisions are often tardy. This is highly problematic because 
it can result in learners remaining at home for an inordinate 
amount of time. 

Kwa-Zulu Natal and Limpopo seem to cater for this issue. In 
Kwa-Zulu Natal, subregulation 13(3) provides:

“At the expiry of the 14 days’ suspension and whilst awaiting 
the decision of the Head of Department, the learner must 
return to school and continue with his or her schooling in 
the same school.” 

Subregulation 11(2) of the Limpopo regulations similarly 
provide:

“if the period of 14 days elapses before the Head of 
Department takes a decision, the learner must return to 
classes and wait until the decision arrives.”

On the one hand, providing for a situation where an HOD 
does not make a decision within the prescribed timelines 
caters to dysfunction and is to that extent undesirable. On the 
other hand, these provisions may help to address one of the 
most common issues we see in the walk-in clinic by making it 
patently clear that learners should be allowed back to school 
once these timelines have lapsed. On balance, we think that 
it is Eeneȴcial Ior proYincial regulations to include a proYision 
of this kind.

Right to sit National Senior Certificate exams
The North West regulations provide for a situation where a 
learner ma\ Zrite their ȴnal 1ational 6enior &ertiȴcate �16&� 
exams even if they are expelled. Subregulation 8(4) provides:

“If an expelled learner is in Grade 12 and the misconduct 
of which such learner was found guilty was committed 
during the third or fourth quarter of the year, the Head of 
Department may order that such learner be permitted to 
write his or her examinations on such conditions as shall 
be determined by the Head of Department in consultation 
with the Principal: Provided that the learner so found guilty 
shall not pose a danger to any sector of the schooling 
community.”

We have seen in our work just how quickly schools attempt to 
get rid of learners who are struggling academically, in order 
to protect the school pass rate. They do this through the guise 
of addressing serious misconduct and, more often than not, 
expulsion is not even close to an appropriate sanction. This 
provision helps to ensure that learners’ rights are adequately 
protected and that, at the very least, they are able to complete 
their schooling career.

Right to appeal against sanctions imposed by the 
SGB
As we explain above, one of the gaps in the national framework 
is the fact that a learner can only appeal a decision regarding 
expulsion. SASA does not provide a learner with the right to 
appeal any other sanction imposed by a school governing 
body. 

Interestingly, however, Kwa-Zulu Natal allows a learner 
to appeal an\ ȴnding or sanction E\ an 6*% to the +2'. 
The importance of this right cannot be understated. Since 
disciplinary proceedings are often an unfair process, and since 
sanctions are sometimes disproportionate to the charge, it is 
important that learners are provided with recourse in this 
regard.

Without this recourse, SGBs become a law unto themselves. 
The fact that the HOD has some sort of oversight through an 
appeal avenue helps to ensure that the best interests of the 
learners are considered and that their rights are upheld.

In summary, it is clear that many provinces have adopted 
valuable, rights-protecting provisions. This is to be 
commended. However, in our assessment, the overall 
picture is one of patchy protection for learners’ rights, with 
all provinces missing some crucial safeguards, and some 
provinces including highly concerning, rights-violating 
provisions in their regulations. 

7. Recommendations for reform
Based on the above analysis, we make a number of 
recommendations for reform. Our recommendations can be 
divided into three categories: 
• The ȴrst categor\ concerns training� adYocac\ and other 

actions to ensure that existing provisions are applied in 
practice.

• The second category concerns strengthening and 
clarifying existing provisions where necessary. 

• The third category concerns gaps in regulatory framework.
• In what follows, we make recommendations under each 

of these three headings. 

7.1 Training and advocacy 

Oftentimes, the issue in a given case is a failure to follow 
procedural rules, especially at the disciplinary hearing. 
The existing regulatory framework includes a number of 
safeguards but there appears to be a high level of recalcitrance, 
especially on the part of school principals; that is, a deliberate 
ȵouting oI the rules.

Educating parents, learners and SGBs about 
proper procedure
As explained above, SGBs are not always empowered with the 
knowledge to carry out their functions in relation to school 
discipline. This can contribute to situations where the school 
principal exceeds their proper role and imposes sanctions 
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unfairly or without following proper procedure. Similarly, 
parents and learners are often unaware of their rights or how 
to enforce them, both in relation to the original disciplinary 
process and appeals.

We recommend that the Provincial Education Departments 
(PEDs) should, as part of their responsibility to train SGBs, 
ensure that SGBs are fully informed about proper disciplinary 
procedures, the importance of such procedures for protecting 
learners’ rights, and the possible legal consequences if the 
rules are not followed. The Department for Basic Education 
(DBE) should ensure training at provincial level is taking place 
and monitor its eɝcac\. 

Further, the DBE and PEDS should undertake an advocacy 
campaign to ensure that parents and learners are aware 
of their rights, the avenues for appeal, and how to make 
effectiYe use oI these aYenues. ΖI eYer\one knoZs Zhere the\ 
stand, many of the issues the EELC comes across could be 
quickly resolved.

Advocacy on more progressive codes of conduct
A clear message emerging from our research is that a punitive 
approach to managing behaviour is the norm. Even where it is 
known that behavioural issues stem from a learner’s special 
educational needs, schools may try to remove the learner 
Irom the school instead oI offering support� as reTuired 
under the SIAS Policy. 
In cases of repeated suspensions, or where disciplinary 
hearing results in no recommendation of exclusion, it appears 
that the learner is simply readmitted without meaningful 
attempts to address the underlying issues. Restorative justice 
approaches appear to be used very rarely. This is despite the 
stipulations of the national Guidelines, which state that “[t]he 
main focus of the Code of Conduct must be positive discipline; 
it must not be punitive and punishment oriented but facilitate 
constructive learning.”

To ameliorate this problem, we recommend that the PEDs 
should engage with schools around aligning their codes of 
conduct with the restorative justice approaches promoted in 
the national Guidelines.

Advocacy to ensure that expulsion decisions are 
made within the required timeframe
In our experience, the HOD almost never makes the decision 
about whether to expel a learner within the requisite 14 days. 
The HOD’s failure to make the decision within the prescribed 
time would perhaps be a ground for judicial review. But the 
practical and ȴnancial Eurdens oI undertaking a claim Ior 
judicial review means that most parents will not be able to 
pursue this option. 

Instead, to solve this problem, the DBE must communicate 
to the provincial HODs the importance of complying with the 
timeframes and hold them account for their failure to do so.
Further, the DBE should make clear to HODs that expulsion 

decisions must be communicated directly to the parents, as 
well as to schools.

Finally, training provided to SGBs by the PEDs should make 
clear that, if a decision has not been made within 14 days, 
the learner must be readmitted, even if mitigations must be 
put in place to ensure that the learner does not pose a risk to 
others in the school. 

7.2 Strengthening and clarifying existing 
provisions 

In other cases, problems could be addressed if existing 
proYisions Zere clariȴed and strengthened.

Clarifying provisions relating to precautionary 
suspension
As explained above, section 9(1) of SASA provides that 
a governing body may, on reasonable grounds and as a 
precautionary measure, suspend a learner who is suspected 
of serious misconduct, but may only enforce the suspension 
after the learner has been granted a reasonable opportunity 
to make representations.

Essentially, a learner must be given an opportunity to “make 
their case” in front of the governing body before the suspension 
is imposed. However, this provision is not particularly clear. 
:e do not knoZ Zhat Tualiȴes as a ȊreasonaEle opportunit\.ȋ 
We do not know who must be present, whether witnesses 
can be called, or other evidence can be produced. We do not 
know whether the learner can be represented at this stage of 
the process. In the absence of clarity on how this provision is 
supposed to work in practice, it is no wonder that we often 
see schools not allowing learners to put up a “defence” before 
precautionary suspension is imposed. 

)urther� Ȋserious misconductȋ is not deȴned in 6$6$. 
The deȴnitions oI Ȋserious misconductȋ in the proYincial 
regulations vary wildly, with some regulations including much 
Zider and� thereIore� more draconian deȴnitions.

We do, however, note that clause 9 of the Basic Education 
Law Amendment (‘BELA’) Bill seeks to remedy this problem 
E\ deȴning Ȋserious misconductȋ as an\ Iorm oI harassment� 
physical assault with the intention to cause harm; repeated 
bullying; fraud; possession of drugs or liquor or of a dangerous 
object; possession and distribution of pornography; 
disrupting school activities or the imminent threat of doing 
so; serious transgressions relating to any test; and engaging 
in sexual activity on school premises or committing an act of 
sexual assault or the imminent threat thereof. 

:hile the ((/& Zelcomes the attempt to offer greater clarit\� 
Ze haYe a numEer oI concerns aEout this deȴnition� Zhich 
we have noted in our joint submission with Equal Education 
on the %(/$ %ill. 2ur main concern is that this deȴnition is 
too broad and unclear. This could allow for actions to fall into 
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the category of serious misconduct that should not rightfully 
Ee laEelled as such. )or e[ample� Ze do not speciȴcall\ 
know what fraud is and whether something such as forging 
a parent’s signature on homework constitutes fraud and 
therefore places the learner at risk of suspension. 

We recommend that key terms in section 9(1) of SASA – 
“serious misconduct” and “reasonable opportunity to make 
representationsȋ Ȃ should Ee clearl\ deȴned in such a Za\ 
as to ensure protection of learners’ rights to basic education. 
This could be achieved by way of appropriate provisions in 
the BELA Bill. 

7.3 Filling the gaps in the regulatory 
framework

Finally, as explained above, there are a number of gaps in the 
existing regulatory framework, particularly the relevant parts 
oI 6$6$. +ere� Ze set out recommendations Ior ȴlling those 
gaps. 

Creating a binding national framework on school 
codes of conduct and disciplinary procedures
As explained in Part 6, there is limited detail in SASA on 
what a school code of conduct must contain and, although 
the national Guidelines promote a more rehabilitative or 
restorative approach, they do not have the enforceability of 
law. Further, only two sets of provincial regulations (Limpopo 
and Kwa-Zulu Natal) have a strong focus on positive discipline 
and restorative justice.  

Generally speaking, the school codes of conduct the EELC 
has seen tend to take a punitive approach, and this approach 
is reȵected in the manner in Zhich disciplinar\ proceedings 
are conducted, as well as in terms of the sanctions that are 
imposed. Some codes of conduct are also more punitive than 
others. 

As an alternative or in addition to the advocacy measures 
recommended above, we recommend a binding national 
framework on school codes of conduct and disciplinary 
procedures, to promote greater consistency and to encourage 
a greater focus on rehabilitation and restorative justice. 

In terms of sections 3(4)(n) of the National Education Policy 
Act, the National Minister of Basic Education is empowered 
to determine national policy for control and discipline of 
learners at educational institutions, provided that no person 
shall administer corporal punishment or subject a student to 
psychological or physical abuse at any education institution. 
Having a national framework for school discipline will allow 
for greater adherence to principals of natural justice and 
ensure that the basic rights of children across provinces are 
protected. 

:hilst Ze note the difference EetZeen the proYincial and 
national competencies, there are general legal principals 
and procedural principals which must be standard across 

all provinces. The above section therefore empowers the 
Minister to create such a standard. 

Further, to ensure that codes of conduct remain up-to-date 
and reȵectiYe oI contemporar\ Yalues� and to proYide neZ 
cohorts of learners and parents with an opportunity for 
inȵuence� 6$6$ should contain a proYision Zhich reTuires the 
code of conduct to be reviewed periodically – for example, 
every three years.

Adding a national-level requirement for 
the province to keep records of disciplinary 
measures implemented at each school
In Part 6, we noted that only two provinces have in their 
regulations a requirement to keep records of disciplinary 
measures implemented at each school. Nor is there any 
such requirement at a national level. In our view, a provision 
oI this kind is crucial� in order to Iacilitate the identiȴcation 
of schools with usually high rates of expulsion or other 
disciplinary measures. This will allow provinces to investigate 
and implement interventions as necessary. Moreover, 
recordkeeping is likel\ to help ensure compliance in the ȴrst 
place: if schools know that provinces are keeping an eye on 
their rates of expulsion, they are more likely to proceed with 
proper caution and follow a fair procedure.

We therefore recommend a national level requirement 
for the province to keep records of disciplinary measures 
implemented at each school.

Adding a national level requirement that 
learners must be provided with evidence in 
relation to the charges against them
As explained in Part 6, some provinces have regulations 
requiring that learners must be provided with evidence in 
relation to the charges against them. However, there is no 
national level requirement.

The provision of evidence is a crucial part of procedural 
fairness. As such, the EELC believes that it should not be 
left to individual provinces to regulate. We recommend that 
there should be a binding national level provision covering 
evidence. This provision should state that, where possible, 
the learner must be provided with evidence in relation to the 
charges, without the parent having to request it, unless such 
evidence is at risk of being contaminated. Such a provision 
could be added to SASA or could be contained in new national 
regulations.

We note that, in some cases, it will not be possible to provide 
the learner with the original evidence. For example, a learner 
cannot be provided with evidence in the form of drugs or a 
drug test. But, even if it is not possible to give the original 
evidence to the learner, the learner should be informed 
about the nature of the evidence. Where there are witness 
statements, the learner should be given copies of these. If 
there are witnesses who may be called to give oral evidence, 
the learner should be informed of this prior to the hearing. 
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Otherwise, the learner’s ability to put up a defence will be 
seriously impaired. 

Adding a national level requirement that 
learners must be provided with access to 
education during the period of suspension
We noted in Part 6 that there is no national requirement that 
learners must be provided with access to education during 
the period of suspension. Moreover, none of the provincial 
regulations contain such a requirement (with the exception of 
Kwa-Zulu Natal but – as explained above – we do not consider 
that this provision is too limited because it only applies where 
period of suspension pending an expulsion decision is likely 
to exceed seven days).

Especially given that learners are often suspended for longer 
than the statutory limits, it is vital that they are provided with 
access to education during the period of suspension. Even if 
statutory time limits were complied with, access to education 
would still be extremely important: under the existing 
regulatory framework, a learner could be out of school for up 
to 21 days, potentially in the run up to exams. This could have 
a detrimental effect on their education. )urther� learners are 
sometimes subjected to multiple shorter suspensions, the 
cumulatiYe effect oI Zhich can Ee Yer\ disruptiYe. 

We therefore recommend that a provision should be added 
to SASA, or included in a new national framework, explicitly 
requiring that learners must have access to LTSM, tests, and 
so on during the period of suspension. 

Adding a national level requirement to ensure 
that the tribunal is not biased or prejudiced 
Only four provinces have provisions to help ensure that 
the tribunal is not biased or prejudiced. As noted above, 
Eastern Cape’s regulations require that, in a secondary 
school, one member of the disciplinary committee must 
be a learner selected by the accused. This is, in our view, a 
valuable safeguard. However, we consider that, at minimum, 
all provincial regulations should a requirement that no one 
involved in the issue may sit on the disciplinary committee. 
We therefore recommend a national-level requirement of this 
kind.

Adding mechanisms to ensure that witnesses 
can give evidence without being intimidated or 
victimized
The mechanisms for ensuring that witnesses can give evidence 
without being intimidated or victimized are too limited.

We recommend that SASA should be amended so that 
witnesses who fear negative repercussions from the school 
iI the\ testiI\ in support oI a learner are offered some sort oI 
protection. 

Given that adults can also be vulnerable and in need of 
additional support, we recommend that protections should 
be extended to apply to all witnesses, not only those who are 
aged under 18. 

Adding a national level provision giving learners 
an opportunity to make a plea in mitigation as 
to sanction
As explained above, there is no national provision giving 
learners an opportunity to make a plea in mitigation as to 
sanction. We recommend that such a provision should be 
added to SASA.

A national level provision of this kind may go some way to 
addressing the limited and overly punitive approach to school 
discipline. In the EELC’s view, the outcome of a disciplinary 
hearing should not be ‘all or nothing’: either the student is 
expelled or they are readmitted, with nothing more. Instead, 
there should be a greater focus on interventions that stop 
short of expulsion, but which go to addressing the issue 
that arose as between the learner and the school, including 
restorative justice approaches. If the learner is permitted 
to make representations as to sanction, it may encourage 
schools to consider the full range of disciplinary options and 
take a less punitive approach. Further, it may encourage better 
relations between the learner and school going forward and 
allow the learner to feel like a part of the school community, if 
they are the part-authors of their own sanction.

Adding a national level provision ensuring that 
the learners’ case is put to the HOD when a 
recommendation for expulsion is made
Audi alteram partem is a principle of natural justice under 
which every person has a right to be heard. It essentially 
means that no party should be judged without being given an 
opportunity to respond to evidence against them. It requires 
that all parties must be allowed to make submissions in 
relation to their case. 

Arguably, the audi principle is not being complied with when it 
comes to the procedure for school expulsion. At present, a lot 
is left to provincial regulations to determine what information 
the HOD receives. Even where the school is required, under 
provincial regulations, to provide minutes and a written record 
of proceedings, there is a risk that these documents will be 
biased, especially if the learner has no opportunity to review 
or approve them. Further, the learner does not have any clear 
opportunity to make representations to the HOD as to what 
happened at the hearing. In short, while the learner has an 
opportunity to put their case to the SGB at the disciplinary 
hearing, they have no clear or adequate opportunity to put 
their case to the HOD, who makes the decision about whether 
to expel them.

We recommend that the DBE should give careful consideration 
as to how to reform the statutory framework to ensure 
compliance with the audi principle.

8. Moko v Acting Principal of Malusi Secondary School and Others [2020] ZACC 30, at paragraph 32.
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Adding avenues for appeal in relation to 
sanctions other than expulsion
We have noted throughout the report that there is no avenue 
for appeal except in relation to expulsion The problem with 
this is two-fold:

1. Our research has shown that the SGB does not always 
impose sanctions Iree Irom Eias� preMudice� or inȵuence 
by school management. In fact, principals often sit in 
on the hearings, take control and present the schools 
case� Zhich is a clear conȵict oI interest. )urther� school 
principals often impose sanctions themselves, bypassing 
the SGB altogether. Without an avenue for appeal, a 
learner is left with an adverse entry on their record – 
even if the process was unfair and the sanction was 
unwarranted.

2. Codes of conduct may lack proportionality. Whilst 
learners may only be suspended if found guilty of serious 
misconduct, the school has a discretion to impose 
another sanction in their code of conduct, or multiple 
sanctions Ior one offence. $ learner should haYe the 
right to appeal or review that decision if the sanction is 
arguaEl\ not proportional to the offence. 

For both reasons, we recommend that there should be 
an avenue for appeal in relation to sanctions other than 
expulsion. 

Setting timeframes for the outcome of an appeal 
against expulsion
Section 9(4) provides that a learner or parent may appeal 
against the HOD’s decision to expel a learner to the MEC 
within 14 days of receiving the notice of expulsion. Unlike 
the HOD, who has 14 days to decide on whether to expel a 
learner, no such time limit is imposed on the MEC. 

This means that parents and learners could therefore be 
forced to wait months before receiving the outcome of their 
appeal. In the meantime, the learner is in limbo and their 
Iuture uncertain. This makes it diɝcult Ior them to plan 
how to move forward with their education. We therefore 
recommend that a deadline should be added to section 9(4) 
of SASA.

Requiring alternative arrangements to be made 
for learners outside of compulsory school-going 
age 
ΖI a learner is in their ȴnal *rade �� \ear� or eYen toZards the 
end of their Grade 11 year, and they are expelled, the HOD 
Zill not Ee oEliged to ȴnd an alternatiYe placement Ior them� 
and the parents are leIt to struggle to ȴnd a different school. 
This could have a severe impact on the learner, who may miss 
out on crucial learning in their ȴnal \ears oI stud\. 2Iten these 
learners struggle to ȴnd placement in a grade�appropriate 
school due to academic reports being incomplete, especially 

if they are expelled well before the end of an academic year. 
$s a result� learners ȴnd themselYes haYing to repeat grades. 
The +2'� and E\ e[tension� district oɝces are Eest placed to 
determine school capacity and so they should be obliged by 
the laZ to assist all learners in ȴnding alternatiYe placement. 
The scope of this obligation should not be limited to learners 
of compulsory school going age. 

In the recent constitutional court judgment of Moko v Acting 
Principal of Malusi Secondary School and Others, Justice 
.hampepe recognised that the 1ational 6enior &ertiȴcate� 
and by implication Grade 12 and matric examinations, 
constitute basic education in terms of section 29(1)(a). In 
fact, the court goes further to add that basic education is not 
limited to education up until Grade 9 or the age of 15:

“To limit basic education under section 29(1)(a) either 
to only primary school education or education up until 
Grade 9 or the age of 15 is, in my view, an unduly narrow 
interpretation of the term that would fail to give effect to 
the transformative purpose and historical context of the 
right.  For example, it would be highly problematic for our 
school system, and dare I say for our society as a whole, 
if section 29(1)(a) only required the state to provide desks 
for learners at primary and not secondary schools, or only 
up until Grade 9.  Or if the state could plead “insufficient 
resources” for providing sufficient Grade 10-12 teachers 
because those grades fell under further education in section 
29(1)(b), the right to which is not immediately realisable, 
but must be made “progressively available and accessible 
[emphasis added].” 8

In light of this judgment, one may reasonably argue that the 
HOD would be failing in their obligations if they were to only 
assist learners oI compulsor\ school going age in ȴnding 
placement. 

We recommend that the provisions covering “compulsory 
attendanceȋ under 6$6$ should Ee amended to giYe effect to 
the Moko judgment. 

Alternatively, and at the very least, the obligation under section 
9(5) SASA to make alternative arrangements for learners who 
have been expelled should be extended to cover learners in 
grades up to and including Grade 12. 

Working with provinces to fill the gaps in their 
regulatory frameworks
Finally, we recommend that – in addition to strengthening 
the national framework – provincial regulations should be 
reviewed in light of our analysis and recommendations and, 
where necessary, amended to ensure that they meet the 
minimum standards of procedural fairness. The provinces 
should be supported in this process by the DBE. 



21

8. Conclusion
We acknowledge that there may be incidents of serious 
misconduct in schools where all other alternatives have been 
considered and expulsion is the only appropriate response. 
However, these cases should be few and far between and the 
process leading up to the expulsion must be fair. Instead, the 
EELC has seen suspension and expulsion used completely 
inappropriately by schools, often for minor infringements. 
:hat is more� the disciplinar\ procedure is oIten ȵagrantl\ 
ȵouted and children Zho haYe Eeen laEelled as ȆproElem 
children’ are sanctioned with no opportunity to be heard. 

(ducation should Ee a Za\ oI leYelling the pla\ing ȴeld Eut� 
instead, we see already-disadvantaged children being unfairly 
excluded from school, with dire consequences for their life 
prospects.

To reverse this situation, we need a strong, comprehensive 
regulatory framework governing disciplinary procedures in 
schools, and full compliance with that framework. We urge 
the DBE to implement our recommendations. In doing so, the 
DBE will help to ensure that every learner’s right to education 
is properly protected.
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APPENDIX 1
RELEVANT SECTIONS OF THE SOUTH AFRICAN SCHOOLS ACT
8. Code of conduct.—

(1) Subject to any applicable provincial law, a governing body of a public
school must adopt a code of conduct for the learners after consultation with the learners, parents and educators of the school.

(2) A code of conduct referred to in subsection (1) must be aimed at establishing a disciplined and purposeful school 
environment, dedicated to the improvement and maintenance of the quality of the learning process.

(3) The Minister may, after consultation with the Council of Education Ministers, determine guidelines for the consideration of 
governing bodies in adopting a code of conduct for learners.

(4) Nothing contained in this Act exempts a learner from the obligation to comply with the code of conduct of the school 
attended by such learner.

(5) 
(a) A code of conduct must contain provisions of due process safe-guarding the interests of the learner and any other party 
involved in disciplinary proceedings.
(b) The code of conduct must also provide for support measures or structures for counselling a learner involved in disciplinary 
proceedings.

(6) A learner must be accompanied by his or her parent or a person designated by the parent at disciplinary proceedings, 
unless good cause is shown by the governing body for the continuation of the proceedings in the absence of the parent or the 
person designated by the parent.

(7) Whenever disciplinary proceedings are pending before any governing body, and it appears to such governing body that it 
Zould e[pose a Zitness under the age oI �� \ears to undue mental stress or suffering iI he or she testiȴes at such proceedings� 
the governing body may, if practicable, appoint a competent person as an intermediary in order to enable such witness to give 
his or her evidence through that intermediary.
(8) 
(a) An examination, cross-examination or re-examination of a witness in respect of whom a governing body has appointed an 
intermediary under subsection (7), except examination by the governing body, must not take place in any manner other than 
through that intermediary.
(b) Such intermediary may, unless the governing body directs otherwise, convey the general purport of any question to the 
relevant witness.

(9) If a governing body appoints an intermediary under subsection (7), the governing body may direct that the relevant witness 
must give his or her evidence at any place which—
(a) is informally arranged to put that witness at ease;
(b) is arranged in a manner in which any person whose presence may upset that witness, is outside the sight and hearing of 
that witness; and
(c) enables the governing body and any person whose presence is necessary at the
relevant proceedings to hear, through the medium of any electronic or other devices,
that intermediary as well as that witness during his or her testimony.

9. Suspension and expulsion from public school.—

(1) The governing body may, on reasonable grounds and as a precautionary measure, suspend a learner who is suspected 
of serious misconduct from attending school, but may only enforce such suspension after the learner has been granted a 
reasonable opportunity to make representations to it in relation to such suspension.

(1A) A governing body must conduct disciplinary proceedings in the manner contemplated in
section 8 against a learner within seven school days after the suspension of such learner.

(1B) If disciplinary proceedings are not conducted within seven school days after the
suspension of a learner, the governing body must obtain the approval of the Head of Department for the continuation of the 
suspension of such learner.
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(1C) A governing body may, if a learner is found guilty of serious misconduct during the
disciplinary proceedings contemplated in section 8—
(a) impose the suspension of such learner for a period not longer than seven school days
or any other sanction contemplated in the code of conduct of the public school; or
(b) make a recommendation to the Head of Department to expel such learner from the
public school.

(1D) A Head of Department must consider the recommendation by the governing body referred to in subsection (1C) (b) and 
must decide whether or not to expel a learner within 14 days of receiving such recommendation.

(1E) A governing body may suspend or extend the suspension of a learner for a period not
longer than 14 days pending the decision by the Head of Department whether or not to expel such learner from the public 
school.

(2) A learner at a public school may be expelled only—
(a) by the Head of Department; and
(b) if found guilty of serious misconduct after disciplinary proceedings contemplated in
section 8 were conducted.

(3) The Member of the Executive Council must determine by notice in the Provincial Gazette—
(a) the behaviour by a learner at a public school which may constitute serious misconduct;
(b) disciplinary proceedings to be followed in such cases;
(c) provisions of due process safe-guarding the interests of the learner and any other party
involved in disciplinary proceedings.

(4) A learner or the parent of a learner who has been expelled from a public school may appeal against the decision of the Head 
of Department to the Member of the Executive Council within 14 days of receiving the notice of expulsion.

(5) If a learner who is subject to compulsory attendance in terms of section 3 (1) is expelled
from a public school, the Head of Department must make an alternative arrangement for his or her placement at a public 
school.

(6) A learner who has appealed in the manner contemplated in subsection (4), must, pending the outcome of the appeal, be 
given access to education in the manner determined by the Head of Department.

(7) The Head of Department, in determining the manner of attendance contemplated in
subsection (6)—
(a) must take reasonable measures to protect the rights of other learners at the public
school; and
(b) may consider an alternative method of providing education to the learner contemplated
in subsection (6).

(8) If the Head of Department decides not to expel a learner as contemplated in subsection
(2), the Head of Department may, after consultation with the governing body, impose a suitable sanction on the learner.

(9) If the Head of Department decides not to impose a sanction on the learner, the Head of
Department must refer the matter back to the governing body for an alternative sanction in terms of the code of conduct 
contemplated in section 8, other than expulsion.

(10) The governing body must implement the sanction contemplated in subsection (8).

(11) 
(a) If an appeal in terms of subsection (4) by a learner who has been expelled from a
public school is upheld by the Member of the Executive Council, the Member of the Executive Council must ensure that a 
suitable sanction is then imposed on the learner within 14 days of the date on which the appeal was upheld.
(b) For the purposes of the imposition of a suitable sanction contemplated in paragraph (a),
the provisions of subsections (8) and (9) apply with the changes required by the context.



24

APPENDIX 2
ANALYSIS OF PROVINCIAL REGULATIONS

Eastern 
Cape 

Free 
State Gauteng  Kwa-Zulu 

Natal Limpopo Northern 
Cape 

North 
West 

Western 
Cape 

No. 
provinces 
with a 
provision

No. 
provinces 
with a 
robust 
provision 

Guidance 
on positive 
discipline 

O X X 3 2

Require-
ment to 
provide 
access to 
education 
during the 
period of 
suspension 

O 1 0

Require-
ment to 
keep a 
record 
of school 
discipline 
measures 

X X 2 2 

Require-
ment to 
give writ-
ten notice 
of the 
disciplinary 
hearing, 
details of 
the charge, 
and the 
evidence 
against 
them 

O O X O O O O X 8 2

Require-
ments 
regarding 
the consti-
tution of 
the dis-
ciplinary 
committee 
or tribunal 
(to prevent 
bias etc) 

X X O X O O X 7 4

Right of 
the learn-
er to give 
representa-
tions on 
sanction 

X X X X X X X 7 7
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Duty to 
provide the 
HOD with 
a record 
of pro-
ceedings, 
including 
evidence 
present-
ed by the 
learner, 
when 
making a 
recommen-
dation for 
expulsion 

O X X X O X X 7 5 

Provin-
cial score: 
number of 
sufficient-
ly robust 
rights-pro-
tecting 
provisions 
(out of 7)

2 3 4 1 4 1 2 5

Key: 
X   has a suɝcientl\ roEust proYision oI this kind 

O   has a proYision oI this kind� Eut it is not suɝcientl\ roEust
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