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APPELLANT’S HEADS OF ARGUMENT

| INTRODUCTION

1. The Appellant (EE) brings this appeal to protect the constitutional rights of learners in
the Western Cape. EE challenges provisions in the Western Cape Provincial Schools
Education Act, 1997 (the Act), which threaten learners’ right to a basic education,!

their participation in school governance, and their paramount interests as children.?

!'Section 29(1)(a) of the Constitution provides:

‘(1) Everyone has the right—

(a) to abasic education, including adult basic education’.
2 Section 28(2) of the Constitution provides:

‘A child's best interests are of paramount importance in every matter concerning the child.’

EE also relies on specific components of the children’s right in section 28(1) of the Constitution, including:

‘Every child has the right—

(g) not to be detained except as a measure of last resort, in which case, in addition to the rights a
child enjoys under sections 12 and 35, the child may be detained only for the shortest
appropriate period of time, and has the right to be-

(1) kept separately from detained persons over the age of 18 years; and
(i1) treated in a manner, and kept in conditions, that take account of the child's age’.



The Act allows private entities to dominate the governance of public schools, against
provision of funding and other resources to the school, with no guaranteed
representation for learners or parents. The Act neglects to supply the necessary
framework to complete the composition of a school governing body (SGB) for the new

Collaboration Schools and Donor-Funded Schools (DFSs).

EE seeks to ensure that learners’ rights to a basic education (section 29(1) of the
Constitution) and their paramount interests as children (section 28(2) of the
Constitution) remain grounded in democratic participation, direct accountability to

communities, and representivity.

EE appreciates the resource-scarcity under which the Western Cape Education
Department (WCED) operates. More is clearly needed to improve the public education
system and to fulfil the promises under the Constitution, the South African Schools Act,
1996 (SASA) and the Act. But rights-limiting and irrational means cannot justify those

ends, however laudable they may be.

EE challenges the introduction of Intervention Facilities—state-run institutions, outside
the public school system, to which learners can be sent as a disciplinary measure for
serious misconduct. The Act provides an insufficient framework for the scheme that
would see a child learner potentially removed from their home, removed from their

school, and subjected to various therapeutic and other interventions.

The First Respondent (MEC) criticises EE’s concerns as unfounded, because the
WCED has in mind a nurturing and rehabilitative environment. But the MEC’s good
intentions are irrelevant to the meaning of the law, which is so sparse that rights-

limiting effects remain possibilities.

There is, further, no reasonable or rational basis for officials to wield unguided

discretionary powers to refer a learner to an Intervention Facility. This is a matter on



which the legislature could and should have exerted its will directly, rather than giving
the First Respondent (MEC) the mere option to do so. For so drastic an effect on a child

learner, the Constitution demands greater and more robust protections.

8. Though this appeal requires detailed scrutiny of the empowering statute, EE’s case is
not merely about technical deficiencies in the legislative drafting or mechanisms of
governance; it is about a broader imperative to treat children’s interests as paramount

and to uphold the constitutional promise of equal and quality education.

9. Since the hearing before Justice Le Grange in the High Court, EE has narrowed the
issues on which it asks this Court to pronounce. It seeks declarations of invalidity under
section 172(1)(a) of the Constitution in respect of the provisions concerning
Collaboration Schools, DFSs and Intervention Facilities on fewer grounds that it did

previously. It also asks for just and equitable relief under section 172(1)(b).?

10.  We address the main issues in the appeal after brief introductory points as follows:
10.1. Public schools under SASA;
10.2.  School governance and constitutional rights;
10.3. The governance gaps in Collaboration Schools and DFSs;
10.4. The lack of an upper limit on donor representation on the SGB of a DFS;
10.5. The absence of qualification criteria for a donor to govern a DFS;

10.6. Inadequate criteria for conversion of another type of public school to a

Collaboration School or DFS;

10.7. The absence of justification for the rights-infringements posed by the Act in

relation to Collaboration Schools and DFSs;

3 ANoM (v 10) 1887-1889 : 2. The order sought is set out in the last section of these heads of argument.



10.8. The ripeness of EE’s constitutional challenge to Intervention Facilities;

10.9. The MEC’s concession that the scheme on Intervention Facilities would be

rights-limiting absent norms and standards;

10.10. Inadmissible and irrelevant evidence that the High Court relied on;

10.11. EE’s challenges to the validity of the scheme on Intervention Facilities;

10.12. The absence of justification for the rights-infringements posed by the Act in

relation to Intervention Facilities;

10.13. Remedy and costs.

11 COLLABORATION SCHOOLS AND DONOR-FUNDED SCHOOLS

Public schools under SASA

11. SASA defines three types of public schools:* (i) ordinary public schools, (ii) public
schools for learners with special education needs, and (iii) public schools with a
specialised focus, such as sports or the arts. The majority of public schools are ordinary

public schools.

12.  All public schools under SASA are governed by SGBs, which are designed to ensure
democratic participation. The SGB of an ordinary public school comprises elected
members, the school principal (ex officio) and co-opted members.> Critically, SASA
ensures that parents of learners at the school hold the majority vote, reflecting a clear
policy choice to democratise schools and to include learners in governance in post-

apartheid education. ®

4 Section 12(3) of SASA.

5 Section 23(1) of SASA.

® Head of Department, Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (2) SA 415 (CC) at para 55 at para 79.



13. This governance structure rests on two key principles:

13.1. Category Exclusivity Rule: Membership of the SGB is confined to specific
categories (parents, educators, non-educator staff, and learners in grade 8 and
above). If an elected member no longer qualifies under their category, they lose

their seat,” preventing any residual or undefined membership.

13.2.  Parental Majority Rule: SASA guarantees that parents hold 50% plus one of
the votes on an SGB. This is a deliberate effort to place parents at the heart of

school governance, ensuring that their voices are prioritized.

14.  Importantly, the MEC has acknowledged that these governance principles do not apply
to Collaboration Schools or DFSs. These schools operate outside the scope of ordinary
public schools as defined by SASA,® creating a governance model that does not

guarantee parent or learner representation—a critical deficiency in the Act.

15.  EE endorses the MEC’s statements to that effect in the AA, which eschew any reliance

on section 23 of SASA for purposes of Collaboration Schools and DFSs:

15.1. Collaboration Schools and DFSs are not ordinary public schools under SASA
and fall ‘outside the realm of ordinary public schools given the processes of

how they come into being and their structures after they are established’;’

15.2. Section 23 of SASA ‘find[s] no application to other schools such as
collaboration schools or donor funded schools’'° or to ‘schools that fall outside

of those listed in section 12(3)(a).”!!

15.3.  “Ideny that section 23 of SASA has any relevance to donor funded schools.”!?

7 Section 23(12) of SASA.

§ MEC’s AA 960 : 431.

9 MEC’s AA 843 :100.4.3.

10 MEC’s AA 849 :102.3; 960 : 431.
' MEC’s AA at 969 : 459.4.2.2.
2MEC’s AA 988 : 511.



16.

17.

SASA does not contain a one-size-fits all form of SGB for all public schools. Under

SASA the public-school types are regulated differently.

For instance, SASA regulates the SGBs of schools for learners with special educational
needs differently from those of ordinary public schools. Section 24(1) lists ten
categories of membership. There is a category for parents of learners, but their

representation on an SGB is subject to reasonable practicability.!®

School governance and constitutional rights

18.

19.

20.

School governance and parent and learner representation are aspects of the right to a

basic education.'* The Constitutional Court (CC) held in this regard:

‘It remains important to recognise that school governing bodies are a vital lifeblood to
proper and fulsome learning and teaching. Parents must be meaningfully engaged in
the teaching and learning of their children.’"

Proper school governance is therefore elemental to the right to a basic education in
section 29(1) of the Constitution. A ‘cognate right’ is the paramountcy principle in
section 28(2),'® which recognises children’s right to participate in decisions that affect

them.

SGBs are organs of state.!” They are bound by the Bill of Rights,'® and they bear
constitutional and statutory obligations to give effect to (i) the immediately realisable
right to a basic education and (ii) the child’s best interests which supports the right to a

basic education.!'®

13 Section 24(1)(a) of SASA.

14 Section 29(1) of the Constitution.

15 Federation of Governing Bodies v MEC for Education, Gauteng and Another 2016 (4) SA 546 (CC) at para 47.
16 Moodley v Kenmont School 2020 (1) SA 410 (CC) at para 31.

7 Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary School, and Another 2006
(1) SA 1 (SCA) at para 20. School Governing Body Grey College, Bloemfontein v Scheepers (Federation of
Governing Bodies of South African Schools Amicus Curiae) 2020 JDR 1285 (SCA) at para 72.

18 Section 8(1) of the Constitution.

9 FA 23-25:28-37.



Governance gap in Collaboration Schools and DFSs

21.

22.

23.

24.

25.

Collaboration Schools and Donor-Funded Schools (DFSs) are classified as public
schools under the Act.?’ However, unlike ordinary public schools or schools for learners
with special educational needs under SASA, these schools introduce private entities
into school governance. Their voting powers would likely dominate and determine the

strategic direction of those schools, without community control.

For Collaboration Schools, an operating partner—a non-profit entity tasked with
empowering the school’s management and educators—receives 50% of the voting seats
on the SGB.?! The MEC may, only on ‘good cause shown’, increase the voting power
of the ‘other members’ of the SGB.?? But because the Act does not guarantee learners

and parents places on the SGB, they risk being unrepresented.

DFSs allow the MEC to appoint a donor with similar governance powers but, generally,
with no more than 50% of the votes.?® But, on good cause shown, the MEC can give
the donor more than 50% of the votes, with no prescribed upper limit.>* Again, this
risks the total exclusion of learners and parents on an SGB because the Act does not

guarantee them any representation.

When the Provincial Legislature created Collaboration Schools and DFS, it broke away
from the established governance norms under SASA.? However, the Act fails to

provide a sufficient governance framework for these schools.

This failure to establish clear governance rules for Collaboration Schools and DFSs is

not just an administrative oversight—it is a violation of fundamental constitutional

20 Section 12(1)(eA) and (eB) of the Act.

2l Section 12C(9) of the Act.

22 Section 12C(9) of the Act.

23 Section 12D(7) of the Act.

24 Section 12D(9) of the Act.

25 It did so exercising its original legislative competence under Part A of Schedule B to the Constitution.



26.

27.

28.

29.

rights. The absence of guaranteed parent and learner representation on these SGBs
unjustifiably limits the right to basic education (section 29(1) of the Constitution) and
the right of children to participate in decisions that affect them (section 28), rendering

the provisions constitutionally defective.

Some explanation of how the attack on the governance gap evolved is needed. This
legal issue was fully dealt with in the High Court, and is pivotal to the High Court’s

judgment on Collaboration Schools and DFSs.

EE’s case about the failure of sections 12C and 12D to specify the remaining
membership categories on the SGB of a Collaboration School and DFS was triggered
by the MEC’s insistence in the AA that section 23 of SASA had no role to play beyond

ordinary public schools.

EE’s initial approach was that section 23 SASA provided the base governance
framework (including membership categories) and that sections 12C and 12D of the
Act purported to build on this, by adding an operating partner and possibly a donor and

further categories.?® EE considered that sections 12C(18) and 12D(10) facilitated this.

They provide:
12C(18) Save as provided for in this section, the provisions of this Act and any
other applicable law regulating public schools apply to collaboration
schools.
12D(10) Save as provided for in this section, the provisions of this Act and any
other applicable law regulating public schools apply to donor funded
schools.

In argument, however, the MEC changed stance and embraced this interpretation,
invoking sections 23(1) and (2) of SASA to fill the (impliedly admitted) governance
gaps in sections 12C and 12D of the Act. But it became clear that the principles of

statutory interpretation, properly applied, precluded that result.?’

26 Replying affidavit (RA) (v 10) 1782 : 32.
27 Chisuse and Others v Director-General, Department of Home Affairs and Another 2020 (6) SA 14 (CC) at
paras 46 to 59.



30. EE submits that neither section 12C(18) nor section 12D(10) deem the SGB
membership categories of ordinary public schools to be the remaining membership

categories for SGBs of Collaboration Schools and DFSs, for these reasons:

30.1. The Constitutional Court (CC) reminds us that, even when adopting a purposive
or contextual approach to statutory interpretation, one must ‘still remain faithful
to the literal wording of the statute.”*® Every word in the enactment must be

given some plausible meaning.?’

30.2. Here, both sections 12C(18) and 12D(10) omit reference to ordinary public
schools, which is where the deficiency in the MEC’s approach lies. The
omissions mean that the SGB membership categories for ordinary public
schools do not become the remaining membership categories for the SGBs of

Collaboration Schools and DFSs.

30.3. Further, sections 23(1) and (2) of SASA are not a blueprint for all ‘public
schools’. Parliament can competently and readily amend SASA to create new
kinds of public schools, each with unique SGB composition. The unique
composition of the SGB of a school for learners with special educational needs

illustrates the point.3°

30.4. If Parliament did so, there would be a multiplicity of public-school types in
SASA with unique SGB membership categories. Which governance model
would sections 12C(18) and 12D(10) rely on then? The answer is indeterminate,
because the SGB composition for an ordinary public school has no stronger
claim over other kinds of public schools in SASA to fill the governance gaps in

the Act.

28 Chisuse at para 52.
2 Afribusiness at para 109 and fn 91.
30 Section 24 of the Act.



31.

32.

33.

34.

35.

30.5. Had the Provincial Legislature intended sections 23(1) and (2) of SASA to fill
the governance gaps in sections 12C and 12D of the Act, it needed to have said

so clearly and unambiguously.

Implicit in the MEC’s argument that section 23 of the SASA determines the
composition of the remaining categories on the SGB of a Collaboration School and a

DFS is an acceptance that, but for sections 12C(18) and 12D(10), the gaps exist.

The following six points bear emphasis.

First, as far as sections 12C and 12D lack defined categories for SGBs of Collaboration
Schools and DFSs and do not guarantee learners’ and parents’ representation on the
SGBs of Collaboration Schools and DFSs, they limit the rights in sections 29(1) and
28 of the Constitution. A school cannot effectively be governed without direction from

the empowering legislation as to who should govern it.

And since sections 12C and 12D give the MEC the power to convert any other type of
public school to a Collaboration School or a DFS, there is a risk that learners and
parents will be disenfranchised, losing their existing membership. This would be a

retrogressive step, limiting the negative aspect of the right to a basic education.®!

Second, there is no legitimate purpose served by not defining the membership
categories of members of an SGB of a Collaboration School in section 12C and of a
DFS in section 12D. These are critical variables that are part of the framework of a
Collaboration School and a DFS; they are not merely ancillary matters.’?> Their

omission is thus irrational.??

3LFA (v1)20: 36.1.

32 Bezuidenhout v Road Accident Fund [2003] 3 All SA 249 (SCA) at para 10.

33 Democratic Alliance v President of South Afiica and Others 2013 (1) SA 248 (CC) para 32: Rationality is
‘about testing whether there is a sufficient connection between the means chosen and the objective sought to be
achieved.’

10



36.

37.

38.

39.

Third, it is the function of empowering legislation to set ‘the norm[s] and provide the
framework for the subject-matter legislated upon.’>* The composition of an SGB for a
Collaboration School and a DFS is integral to the framework of sections 12C and 12D.
It is not a mere detail over which the legislature could not ‘directly exert its will’,* as

a matter of practicality.

We submit that legislating the composition of an organ of state is not a readily delegable
function, particularly given the pivotal role SGBs play in delivering a basic education.
Yet that is what the High Court suggests the Act does*® (this appears to be an alternative
to the MEC’s primary contention, and the High Court’s main holding,’” that sections

23(1) and (2) of SASA fill the governance gaps).

Sections 24 and 63(1)(cl) give the MEC a permissive power to make regulations on the
composition of SGBs for Collaboration Schools and DFSs. This is an impermissible
delegation of a plenary legislative power, to construct the integral parts of the legislative

scheme. CC explained the meaning of plenary legislative power in Smit: 3

‘Plenary means of full scope or extent; complete or absolute in force or effect. Plenary
legislative power, in the full sense of the phrase, would be the power enjoyed by
Parliament.’

The High Court, we submit, mistakenly interpreted plenary legislative power to be
limited to matters of form (passing, amending or repealing a statute).>® It relied on Smit
for that proposition.*® But Smit was about the constitutionality of empowering the
executive to amend the schedule to a statute, and the CC in any event went on to explain
that a plenary legislative power is the most abundant form of law-making power,

including on matters of substance.*!

34 Minister of Finance v Afribusiness 2022 (4) SA 362 (CC) at para 103.

35 Engelbrecht v Road Accident Fund and Another 2007 (6) SA 96 (CC) at para 26.

36 Judgment (v11) at 1907 : 26.

37 Judgment (v11) at 1098 : 27.

38 Smit v Minister of Justice and Correctional Services and Others 2021 (3) BCLR 219 (CC) at para 31.
39 Judgment (v11) at 1936 : 79.

40 Smit at para 31. Judgment (v11) 1936 : fn 45.

41 Smit at para 79.

11



40. It is easier to change regulations than primary legislation, and the degree of public
engagement and debate is less robust and rigorous than in the legislature, leaving these
key variables to the discretion of a member of the executive leaves much to chance.
Constitutional requirements, like the involvement of learners and parents in school
governance, need to be embedded in the primary legislation and not left to

administrative action.

41.  Fourth, even if it were a delegable power, sections 24 and 63(1)(cl) leave it open to the
MEC not to provide for learner and parental representation on an SGB,* as the Act
stipulates no minimum criteria or mandatory membership categories—an infringement

of the rights in sections 29(1) and 28 of the Constitution.

42.  The CC in Amabhungane found that giving an official an unbounded discretion to
decide what information had to be kept after interception infringed the right to data
privacy. Certain information had to be kept, to respect the constitutional right, but the
unguided discretion permitted the delegate to choose otherwise, leaving it to chance.*?
Given the importance of the information at stake, the absence of legislative guidance

for the exercise of that discretion was unconstitutional.

43.  Fifth, in Shuttleworth the CC found that the extremely broad regulation-making power
under the Currency and Exchanges Act, 1933 was constitutional. But in so holding, the
majority was at pains to underscore that the case presented unique circumstances and
was an exception to the norm.** Currency exchange needed ‘a flexible, speedy and

expert approach’ to protect the economy.

42 Section 21 of the Act is a power to establish an SGB in a manner to be prescribed elsewhere in the Act or in
regulations.

3 Amabhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and Correctional
Services and Others 2021 (3) SA 246 (CC) at para 103.

4 South African Reserve Bank v Shuttleworth and Another 2015 (5) SA 146 (CC) at para 68.

12



44,

45.

46.

There are no exceptional circumstances to support the absence of these variables in the
Act, to ensure that proper school governance prevails.*’ The legislative omission thus
limits the rights in sections 29(1) and 28 of the Constitution. It is also irrational, in that
there is no rational relationship between the failure to give that legislative guidance and

the objects of the Act.

Sixth, the High Court found that section 28 of SASA gives the MEC ‘substantial scope
as to the composition of various membership categories of an SGB.” Based partly on
this, it concluded that the MEC had to provide for parents and learners on the SGB of

a Collaboration School and a DFS.#¢

But section 28 of the SASA does not have that effect, as SASA itself defines those
categories in section 23 for ordinary public schools, and in section 24 for schools for
learners with special educational needs. Read in the context of SASA (and not the Act),
section 28 presumes that member categories have been defined, and it regulates finer

matters such as the number of persons in each category.

No upper limit on donor representation on an SGB

47.

48.

Section 12D(8) permits the MEC, on good cause, ‘to declare that the governing body
of a particular donor funded public school shall comprise more than 50 per cent of the

representatives of the donor with voting rights.’

There is no upper limit on the proportion of donor representation under section 12D(8).
This means that the donor, in theory, could get 100% of the votes on the SGB of a

DFS.%

45 Cf. Shuttleworth at para 80.
46 Judgment (v11) at 1907 : 26.
Y7FA 66 : 114.6.

13



49.

50.

This is not only irrational but also violates the rights in sections 29(1) and 28 of the
Constitution. Allowing a private donor to hold a majority of the votes on an SGB,
without any clear limitation, risks ousting all other members, including parents and

learners, from meaningful participation in school governance.

This governance model undermines the democratic nature of school management. It
makes the governance of DFSs vulnerable to private interests, potentially at the expense
of the broader educational mission and public accountability. This lack of legislative
safeguards creates the real risk that donors could prioritize their interests over the needs

of learners and their communities.

No qualification criteria for a donor to govern a DFS

51.

52.

53.

54.

The Act defines a donor simply as ‘a person contemplated in section 12C(2)(a) or
12D(1) who provides funds or property to a collaboration school or donor funded

public school for the purposes of improving the delivery of education in the province.’

Sections 12C(2)(a) and 12D(1) do no more than identify a donor as someone with
whom the MEC can contract to establish, or convert another public school into, a

Collaboration School or a DFS respectively.

The definition of ‘donor’ mainly describes the purpose of the donation, without
specifying any qualifications or criteria that a donor must meet to hold a governing role
on the SGB. Nor do those criteria appear elsewhere in the Act. This lack of regulation
allows donors without the necessary expertise or skills to assume significant control

over a school’s governance.

The MEC’s unbounded discretion to appoint a donor to the SGB of a DFS thus poses a
risk of unqualified donors serving on SGBs. It jeopardises the effective governance of

schools and, by extension, the quality of education that learners receive. Further, while

14



55.

56.

the Act gives the MEC the power to regulate the qualifications of SGB members,*® it

does not require the MEC to do so, leaving this crucial decision to arbitrary discretion.

In Dawood,* the CC held that where the exercise of a discretion risks infringing rights

(as it does here), either—

55.1. the legislation itself must give guidance to the decision-maker, which is not the

case here; or

55.2.  where appropriate, the legislation must require regulations to provide guidance.

In rejecting EE’s attack on the lack of eligibility criteria for the appointment of a donor

to an SGB, the High Court—

56.1. mistakenly relied on the definition of ‘operating partner’ in finding that a
donor would be adequately qualified to govern a DFS, if so appointed—an error

of law;*° and

56.2. relied on the MEC’s evidence that she would have regard to a donor’s skills and
expertise when exercising her discretion. This was irrelevant evidence as to her

subjective intent, which has no place in the interpretive exercise.’!

48 Section 24(1)(b) of the Act.
4 Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) at para 54:

‘It is therefore not ordinarily sufficient for the Legislature merely to say that discretionary powers that
may be exercised in a manner that could limit rights should be read in a manner consistent with the
Constitution in the light of the constitutional obligations placed on such officials to respect the
Constitution. Such an approach would often not promote the spirit, purport and objects of the Bill of
Rights. Guidance will often be required to ensure that the Constitution takes root in the daily practice of
governance. Where necessary, such guidance must be given. Guidance could be provided either in the
legislation itself or, where appropriate, by a legislative requirement that delegated legislation be properly
enacted by a competent authority.” (Emphasis added.)

50 Judgment (v11) at 1909 : 30. The definition of operating partner is—

‘a non-profit organization that is authorized to place its capacity, skills or resources at the disposal of a
collaboration school to empower the governing body, school management team and educators at the
school to develop systems, structures, cultures and capacities necessary to deliver quality education’.

5! Judgment (v11) at 1910 : 31. The six-step process that the MEC details in her affidavit as to how she would vet
donors is not relevant to the meaning of the empowering legislation (AA (v5) 866 :-867 : 122). Cf. Marshall NO
and Others v CSARS 2019 (6) SA 246 (CC) at paras 4, 10-11. Natal Joint Municipal Pension Fund v Endumeni
Municipality 2012 (4) SA 593 (SCA) at para 18.

15



57.

58.

The Act’s failure to require the MEC to make regulations, subject to clearly guided
legislative criteria (addressed above), does not save this aspect of the Act from
invalidity, as section 24(1)(b) the Act is a purely permissive power. It thus fails the
Dawood test. Sections 12D and 24(1)(b) of the Act thus limit the rights in sections 29(1)

and 28 of the Constitution.

As the High Court remarked: ‘According to the MEC, a donor will not provide funding

without being able to steer the SGB or management of Collaboration Schools which

252

would equally apply to Donor Funded Schools.’>* The risk is therefore not a merely

hypothetical one.

Inadequate criteria for conversion to a Collaboration School or DFS

59.

60.

61.

The pilot project for Collaboration Schools was vaunted as a mechanism for
capacitating underperforming, no-fees schools.>® In the Act, however, there is no link
between the power to identify and capacitate underperforming schools, in section 12B,
and the establishment of or conversion to a Collaboration School or a DFS. Nor do
sections 12C or 12D demand underperformance as either a condition or factor for

declaration as a Collaboration School or a DFS.

Indeed, the MEC acknowledges that conversion to a Collaboration School or a DFS is
‘not limited to underperforming schools’>* In other words, even schools that are

performing adequately or above par could be converted.

This unrestricted power to convert schools is constitutionally problematic. The lack of

specific criteria creates uncertainty for school communities and places all public

52 Judgment (v11) at 1900 : 15. We assume that the High Court meant that the donor would, through the operating
partner, want to steer the governance of a Collaboration School.

S3FA (v1) 40 : 89.

M MEC’s AA (v6) 985-986 : 496-499.

16



62.

63.

64.

65.

schools—regardless of their performance—at risk of being converted into schools

where private entities hold significant governance control.

The High Court incorrectly found that the requirement for the MEC to act ‘in the
interest of education’ provides sufficient protection against arbitrary conversion.>®
However, this vague standard is insufficient to safeguard learners’ rights. More detailed
legislative criteria are necessary to prevent schools from being converted without good
reason, especially since conversion could result in the exclusion of parents and learners

from the governance process.

Merely because section 12C(1) obliges the MEC to have regard to reports on the school,
including reports on the performance of the school, does not mean that the Act gives
guidance as to what the reports must reveal. Underperformance is not required for
conversion to a Collaboration School. And for conversion to a DFS, the MEC is not

obliged to consider any evidence.

Despite acknowledging that section 12C did not expressly require underperformance to
declare a Collaboration School or a DFS, the Court incorrectly held that the definition
of ‘operating partner’ made it clear that ‘underperforming or under-resourced

’36 were the object of power to declare Collaboration Schools

ordinary public schools
and DFSs. This is not supportable, as even a school performing adequately or well

would benefit from additional resources.

The overbreadth of the conversion power unjustifiably limits the right to education and
the child’s best interests, in violation of sections 29(1) and 28 of the Constitution. Clear,
objective criteria must guide the MEC’s decision to convert a school, and without such

safeguards, the Act cannot stand. And if indeed the intention, objectively measured, is

55 Judgment (v11) at 1911 : 35.
56 Judgment (v11) at 1912 : 36.

17



to capacitate underperforming schools, then the means do not bear a rational

relationship to it.

Justification

66.

111

The MEC responded to EE’s case at an interpretive level and did not, in the AA, heads
of argument or otherwise, seek to justify the limitations if they were established. As far
as the Court finds that elements of the Act are irrational, no justification would be
possible. If EE proves a limitation of the rights in sections 29(1) and 28 of the

Constitution, we submit that a declaration of invalidity should follow.

INTERVENTION FACILITIES

Statutory provisions on Intervention Facilities

67.

68.

69.

Section 12E of the Act provides:

12E. Intervention facility.

(D) Subject to the available resources of the Western Cape Education Department,
the Provincial Minister may establish an intervention facility for learners who
have been found guilty of serious misconduct.

2) An intervention facility shall provide for—

(a) therapeutic programmes and intervention strategies in order to address
the serious misconduct; and

(b) curriculum delivery equivalent to the standard provided in legislation
and policies applicable to public schools.

3) An intervention facility may include residential care.

Section 12E confers on the MEC the power to establish an Intervention Facility, given
the WCED’s available resources. Referral to an Intervention Facility is a disciplinary
sanction, meant to remediate a learner’s serious misconduct, of which they have been

found guilty.

The Act fails to identify the types of serious misconduct that justify referral to an

Intervention Facility, leaving the decision-makers with excessive discretion. Section
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70.

71.

72.

73.

45(5)(b)(1) empowers an SGB to recommend to the HoD that a learner found guilty of
any serious misconduct be referred to an Intervention Facility, for up to 12 months, if

the parents agree.

Serious misconduct, objectively viewed, can encompass a range of infractions, from
violent behaviour to cheating in an exam.>” It would thus be lawful under the Act for
an SGB to recommend that a learner who cheated in an exam be referred to an
Intervention Facility, if their parents agree. Section 45(6)(a) empowers the HoD to grant
the recommendation, with parental consent, for no more than /2 months at any one

time’.

An Intervention Facility must address the serious misconduct through ‘therapeutic
programmes and intervention strategies’. The Act is silent on what therapies and
strategies will be administered, and whether a healthcare professional’s services will be

required.

At the Intervention Facility, the learner must receive the school curriculum to a standard
equivalent to that of a public school. The minimum standard is necessary because an
Intervention Facility is not a public school under section 12(1).5® Section 12E(2)(b)
indicates that learners at an Intervention Facility will not receive their education at a

public school and, therefore, that they will be removed from the public school system.

Section 12E(3) empowers the MEC to establish an Intervention Facility that is
residential. The power is permissive, not mandatory. So if the HoD grants a
recommendation to refer a child to a residential Intervention Facility, with parental

consent, that child may be removed from their home.

57 The Misconduct Regulations, 1997 include conduct that ‘in the opinion of the governing body’ is ‘disgraceful,
improper or unbecoming’. FA (v1) 94 : 169.4.
58 It is omitted from the list of public schools in section 12(1) of the Act.

19



74.

75.

76.

Section 45(14A) echoes sections 45(5)(b)(i) and 45(6)(a), in that it provides that referral

to an Intervention Facilities is an alternative to expulsion.

Section 45(14B) requires the learner returning to the public school system from an
Intervention Facility to be admitted to the same school that they attended before the

referral.

Lastly, section 63(1)(cL) makes it optional for the MEC to make regulations ‘as to the
norms and standards for an Intervention Facility’, as denoted by the permissive ‘may’.
While these regulations are subject to any national norms and standards contemplated
in section 146(2) of the Constitution, there are none for Intervention Facilities, which

are not public schools.

Ripeness of EE’s constitutional challenge on Intervention Facilities

77.

78.

The High Court mistakenly found EE’s challenge to most of the provisions concerning
Intervention Facilities to be unripe, based on the argument that the legislative
framework was incomplete without norms and standards. However, this reasoning is

flawed.

EE’s challenges were not premature. The amendments to the Act had been brought into
operation when EE launched its application. And because section 63(1)(cL) does not
make regulations mandatory for the MEC, HoD or SGBs to exercise their powers in
relation to Intervention Facilities, EE’s challenge to the sufficiency of the empowering
legislation had crystallised, and it did not invite the Court to make a hypothetical

determination.’>®

3 Ferreira v Levine NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) at
para 199.
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79.

80.

81.

82.

The Gauteng Division of the High Court rejected a similar argument that a challenge to

legislation was unripe.®® It held, we submit correctly, that since—

79.1.

79.2.

the content of subordinate legislation can never be used to interpret the primary
legislation, the fact that regulations had not yet been made posed no obstacle to

the justiciability of the challenge to the primary legislation; and

given that making subordinate legislation under the challenged statute was not
peremptory (as here), the primary legislation ‘must be evaluated and considered

in the terms upon which it was birthed by Parliament’ %!

The Court, nonetheless, accepted the submission on behalf of the MEC that—

80.1.

80.2.

80.3.

it would be unlawful to ‘establish an Intervention Facility unless and until

he/she enacts norms and standards’;*

the legislative scheme as regards Intervention Facilities is incomplete and needs

norms and standards to function properly;®* and

it is thus ‘impossible to determine whether there is a rights limitation’ until the

norms and standards have been promulgated.®*

These are critical concessions, which we address next.

In any event, the High Court’s inconsistent approach—ruling on some challenges while

dismissing others as unripe—demonstrates that the entirety of EE’s challenge is ripe

for determination. EE asks this Court to consider the constitutional validity of the Act’s

provisions on their merits.

80 Solidarity Trade Union and Others v Minister of Health and Others [2024] 4 All SA 264 (GP) at paras 20-26.
81 Solidarity at para 26.

62 Judgment (v11) at 1933 : 75.

63 Judgment (v11) at 1936 : 80.

6 Judgment (v11) at 1936 : 80.
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MEC’s concession and High Court’s finding on the need for norms and standards

83.

&4.

85.

86.

What the concessions and findings, mentioned in paragraph 81 above, reveal is that the
parties agree that at least delegated legislation is necessary to give appropriate guidance

to decision-makers exercising the power to refer learners to Intervention Facilities.

The Court found that the MEC ‘cannot lawfully establish an Intervention Facility’®®
without norms and standards. And that the Act (through norms and standards) ‘will

provide guidance’ on the exercise of discretionary powers.

In fact, exercising the powers under sections 12E, 45(5)(b)(ii) and 45(6)(a) of the Act
would be unlawful without guidance, because such exercise would infringe some right
or breach some duty. This supplants the Court’s later findings, which we address below,

that the sections on Intervention Facilities limit no constitutional rights.

We address below why the sections on Intervention Facilities limit the rights in sections
29(1) and 28 of the Constitution. The fact that the Act makes promulgating regulations

merely optional®® is fatal to the scheme’s constitutional validity.

Inadmissible and irrelevant evidence

87.

Evidence in the MEC’s AA on the following topics, to which the High Court gave much

weight in its reasons, is irrelevant to the objective exercise of statutory interpretation:®’

87.1. the ‘Behaviour Support Pathway’, an overarching system that the WCED

administers to deal with learners’ behavioural problems;®®

65 Judgment (v11) at 1933 : 75.

% Section 63(1)(cL).

7 Marshall at paras 4, 10-11. Endumeni at para 18.
68 Judgment (v11) at 1927-1928 : 63.
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87.2.

87.3.

87.4.

87.5.

the National Policy on Screening, Identification, Assessment and Support

(SAIS);®

the role of the teacher as case manager under the Behaviour Support Pathway,”
escalation of a learner’s behavioural problems to a School Based Support
Team,”! further escalation to a District-Based Support Team,’? and referral to a

Behaviour Case Conference;”® and

the MEC’s say-so that Intervention Facilities will be better than the current
outreach model and could include high level interventions with youth

development programmes; and

the current practice, without Intervention Facilities, of referring a learner for
therapeutic support followed by a further evaluation by the HoD or referring the

learner to the Department of Social Development for drug counselling.”

88. The MEC’s belief, on the strength of that evidence, that a learner could be referred to

an Intervention Facility, even without having been found guilty of serious misconduct’

or while a disciplinary process was pending,’® is unsupported by the plain wording of

section 12E.

89.  We turn to the High Court’s evaluation of EE’s challenge and highlight how this

impermissible evidence materially influenced the Court’s order.

6 Judgment (v11) at 1927-1928 : 63.

70 Judgment (v11) at 1928 : 65.

"1 Judgment (v11) at 1929 : 66.

2 Judgment (v11) at 1929 : 67.

3 Judgment (v11) at 1930 : 68.

4 Judgment (v11) at 1931 : 71.

75 Judgment (v11) at 1930-1931 : 69 and 70.
76 Judgment (v11) at 1931 : 71.
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EE’s challenges to the validity of the scheme on Intervention Facilities

Intervention Facilities. serious misconduct and overbroad discretion

90.

91.

92.

93.

The Act grants broad discretionary powers to officials to refer learners to Intervention
Facilities for any form of serious misconduct. An SGB may recommend removal to an
Intervention Facility (section 45(5)(b)(i)), subject to parental consent, and the HoD may

grant that recommendation (section 45(6)(a)), subject to parental consent.

However, the Act fails to provide clear guidance as to when or whether serious
misconduct warrants referral to an Intervention Facility, nor does it require regulations
to give that guidance.”” And while parental consent could act as a safeguard against
inappropriate referrals, it remains the case that the recommendations and proposed

referrals with which the parents are presented are unguided.

The High Court’s criticism of EE for not having challenged section 9(3)(a) of SASA,
which empowers the MEC to determine the behaviour that constitutes serious
misconduct, and section 45(9)(a) of the Act, which does the same thing,’® was
misplaced. The problem is not so much with the MEC’s power to define serious
misconduct as it is with the Act’s failure to direct the decision-maker’s discretion as to

the kinds of serious misconduct that would warrant referral to an Intervention Facility.

On their face, sections 12E, 45(5)(b)(i) and 45(6)(a) make referral to an Intervention
Facility a potential sanction for a// serious misconduct, which is overbroad and could
result in a disproportionate sanction.” It is no answer to say that the learner could seek

to challenge that decision on review, particularly without parental support.

7 Contrary to Dawood at para 54.

8 Judgment (v11) at 1937 : 83.

7 Indeed, the Misconduct Regulations define serious misconduct as including conduct that, in the opinion of the
SGB, is ‘disgraceful, improper or unbecoming’. FA (v1) 94 : 169.4. This example merely confirms the breadth
of the term as used in the Act, when the latter is interpreted objectively.
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94.  Further, section 45 lists other sanctions for serious misconduct or suspected serious
misconduct, like precautionary suspension or expulsion, so there is no one-to-one
relationship between serious misconduct and referral to an Intervention Facility.
Guidance for referral to an Intervention Facility, therefore, does not necessarily need to

be in the definition of serious misconduct itself.

95.  The High Court, we submit, incorrectly considered referral to an Intervention Facility
not to be rights-limiting, but rights-promoting,3® thereby by-passing the Dawood test.

The analysis is unsound for these reasons:

95.1. First, the Court overlooked the peremptory wording of section 12E(2)(b), which
requires an Intervention Facility to provide the public-school curriculum to
learners. This necessarily means that those learners will receive their education

outside a public school.

95.2. Referral to an intervention facility is listed among other sanctions that all entail
removal of the child from the school, which supports the submission that it has
the same effect.®! Yet it is more intrusive than expulsion, where the learner can

at least be admitted to another public school.??

95.3.  Second, the Court impermissibly relied on the favourable outcomes of a pilot
project to interpret the Act.®® It should have construed the law objectively,
without reference to what the MEC promised would happen at an Intervention

Facility, and independently of a trial experiment.®*

80 Judgment (v11) at 1943 : 95.

81 Noscitur a sociis: Bertie Van Zyl (Pty) Ltd and Another v Minister for Safety and Security and Others 2010 (2)
SA 181 (CC) at fn 47.

82FA (v1)94:169.5.

8 Judgment (v11) at 1943 : 96.

8 Marshall at paras 4, 10-11. Endumeni at para 18.
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95.4. Third, the High Court conflated means and ends when it held that, if Dawood

185

applied, the ‘self-evident’ purpose of the referral® gives ‘sufficient guidance’

for the exercise of the officials’ discretion.

95.5. By overemphasising the purpose of Intervention Facilities, the High Court
overlooked the effect of the legislative mechanism: removing a child from a
public school and potentially from their home undoubtedly limits their rights

under sections 29(1) and 28 of the Constitution.

95.6. Fourth, the Court held, contrary to Dawood, that ‘more than sufficient
guidance’®® can be found in section 28(2) of the Constitution and section 9 of
the Children’s Act, 2008.37 But, particularly when it comes to children, the
Constitution requires that the Act should directly and clearly®® guide

discretionary powers, as in these circumstances.®

95.7.  Fifth, contrary to what the Court held, relevant factors are not too numerous to
list.”* At a minimum, the Act should have required consideration of: the
learner’s age, gender, disability status, proximity to an Intervention Facility;*!
whether the serious misconduct entailed violence, harm to others or property or
to the learner themselves; any medical opinions on whether hospitalisation for

drug addiction was needed.

95.8. Even if these are obvious, we submit that the magnitude of the harm that could

ensue if they are overlooked is not a risk that can reasonably be countenanced.

85 Judgment (v11) at 1945 : 99.

8 Judgment (v11) at 1945 : 99.

87 Judgment (v11) at 1946 : 101.

88 Janse van Rensburg v Minister of Trade and Industry No 2001 (1) SA 29 (CC) at para 29. Amabhungane Centre
for Investigative Journalism NPC and Another v Minister of Justice and Constitutional Services and Others 2021
(3) SA 246 (CC) at para 103.

8 Dawood at para 46.

%0 Judgment (v11) at 1946 : 100.

TFA (v1)95:169.8.
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95.9. Sixth, we submit that the consent of the principal, SGB, HoD and the learner’s
parents do not provide sufficient protection.”? If the consent of the first three is
given without legislative guidance, that simply begs the question. And the
officials should, in any event, present parents with a proposed recommendation
and referral decision that has been properly considered under a guided

discretion (like those mentioned in paragraph 95.7).

Compulsory return to the same school

96.

97.

98.

The High Court accepted (correctly, we submit) that if section 45(14B) means that a
learner had to return from an Intervention Facility to the same school, even if it strayed
from their best interests, there would be a limitation of section 28(2) of the

Constitution.”?

But the High Court went too far when it held that section 14(14B) was subject to
parental wishes. There is no textual support for this reading. And courts cannot stretch
statutes to yield constitutional outcomes where none are textually supported.®* The CC
has held that reasonable reading may well lead to an unconstitutional result, as it does

here.”> We submit that the only reasonable reading is the one the Court sought to avoid.

Further, the High Court’s reliance on draft norms and standards to support its
interpretation of section 14(14B) is misplaced.”® Subordinate legislation cannot be used

to interpret primary legislation.”’

92 Judgment (v11) at 1946 : 101.

%3 Judgment (v11) at 1938-1939 : 85.

94 Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and
Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC) at

para 23.

95 National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) at para 42.

% Judgment (v11) at 1939 : 86.

7 Head of Department, Department of Education, Free State Province v Welkom High School and Another 2014
(2) SA 228 (CC) at para 65 (citing Sebola and Another v Standard Bank of South Africa Ltd 2012 (5) SA 142
(CC) at para 62 and Rossouw and Another v First Rand Bank 2010 (6) SA 439 (SCA) at para 24).
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99.  We submit that section 14(14B) cannot be anything but an instruction that a learner
return from an Intervention Facility to the same school. The rigidity of the rule fails to
account for the possibility that returning to the same school may expose the learner to
stigmatisation.’® That parents can seek admission to a different school under a separate

section of the Act is immaterial and, in any event, practically doubtful.”®

100. The High Court discounted EE’s concern about stigmatisation by emphasising the
purpose of Intervention Facilities.!? With respect, that is an appeal to consequences

fallacy, which does not meet EE’s concern.

101. We submit that this provision violates the rights of learners under sections 29(1) and
28 of the Constitution by failing to prioritize their best interests in determining school
placement. The Act should allow for a flexible approach that considers the learner’s
circumstances and well-being, rather than mandating a return to the same school in
every case. By compelling learners to return to a potentially hostile environment, the

Act limits their constitutional rights without justification.

Referral to reside at an Intervention Facility

102. Referral to reside at an Intervention Facility, which definitionally is outside the public
school system,!®! is more intrusive than expulsion.!?? Separation of the child from their
home limits their rights in section 28 of the Constitution and should, at most, be a last

resort.!03

% FA (V1)98:169.17-169.18.

% Federation of Governing Bodies for South African Schools v Member of the Executive Council for Education,

Gauteng and Another 2016 (4) SA 546 (CC) para 32:
‘Schools that are told in advance of admission that a learner has learning or remedial difficulties or is
troublesome, tend to refuse that learner’s admission. Schools would rather have higher achieving
learners and better results.’

100 Judgment (v11) at 1948-1949 : 105-106.

101 Section 12(1) of the Act.

102FA (v1) 94 :169.5.

103 FA (v1)91:162.
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103.

104.

None of the challenged sections give guidance as to when or whether it would be
suitable to require a learner to reside at an Intervention Facility.!®* Nor does the Act
require the MEC to make regulations requiring such an evaluation according to

minimum criteria. This violates the principle in Dawood.

The High Court’s rationale for concluding that requiring a learner to stay at an
Intervention Facility was not rights-limiting is unclear.!® Nor does the low number of

expected residential facilities appear to be relevant to the rights enquiry.

No court oversight of a referral to reside at an Intervention Facility

105.

106.

107.

108.

The Act permits the referral of learners to residential Intervention Facilities without any
requirement for judicial oversight. While parental consent is required, this does not
substitute for the constitutional need for independent oversight when a child is removed
from their home, to guarantee that children’s best interests are advanced and

rotected!? and that removal from the home is a last resort.
p

The CC has held that the absence of an automatic judicial review of removal of a child

from family care (the home) infringes the right in section 28.197

The High Court erred in dismissing this challenge, relying on the distinction between
residential facilities and imprisonment. However, the absence of court oversight in
removing children from their homes to an Intervention Facility constitutes a serious

rights violation, irrespective of the facility’s nature and professed purpose.

The High Court was mistaken, with respect, in reasoning that ‘detention’ under section

28(1)(g) of the Constitution, the Child Justice Act, 2008 and the Children’s Act'%® ‘was

104 FA (v1)95:169.7.-169.8.

105 Judgment (v11) at 1947 : 102.

106 FA (v1) 100 : 169.26.

107 C'v Department of Health and Social Development, Gauteng and Others 2012 (2) SA 208 (CC) at para 59 and
73. The majority also considered it essential for parents to have a right to appear before the review court.

198 Judgment (v11) at 1949-1953 : 107-115.
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109.

199 and thus inapplicable to residential Intervention

analogous to imprisonment
Facilities. This sidestepped the real issue. In any event, courts have held that
section 28(1)(g) applies imprisonment, such as to ‘detention’ at child and youth care

centres and to residential diversion programmes!!? and to repatriation camps.!'!!

A court is well equipped to determine whether a learner has breached the Misconduct
Regulations to such a degree, or exhibited recidivism, to warrant residential care at an
Intervention Facility. In general, no specialised medical evidence following an

assessment while detained would be needed, to justify deferring court oversight.!!?

Absence of justification

110.

111.

112.

If EE proves that the impugned provisions are irrational, then that defect is incapable
of justification under section 36 of the Constitution. The only competent order is to
declare them invalid. But if EE does not, then the limitations of sections 29(1) and 28

of the Constitution remain and need to be justified.

But the MEC has failed justify the constitutional limitations imposed by the Act.

And even if justification were attempted, there are less restrictive means to achieve the
Act’s objectives. For example, the Act could prioritize in-school intervention programs,
limit the use of residential facilities to exceptional cases, not require learners to return
to their home school (as the MEC accepts),!!® and provide clearer legislative criteria to

guide decision-makers.

199 Judgment (v11) at 1950 : 109.

19 Centre for Child Law v Director of Public Prosecutions, Johannesburg and Others 2022 (12) BCLR 1440
(CC) at para 72.

" Centre for Child Law and Another v Minister of Home Affairs and Others 2005 (6) SA 50 (T) at paras 22-23.
12 Cf. Makana People's Centre v Minister of Health and Others 2023 (5) SA 1 (CC).

113 AA para 363, p893.
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113.

v

114.

The failure to pursue less restrictive options shows that the limitations are neither
reasonable nor justifiable in an open and democratic society. Accordingly, EE submits

that the impugned provisions must be declared invalid.

REMEDY

EE asks for declarations of invalidity of the following provisions and to the following

extent, under section 172(1)(a) of the Constitution:
114.1. Sections 12C, 21, 24 and 63(1)(cI) of the Act, to the extent that they—
114.1.1. result in a governance gap for Collaboration Schools;

114.1.2. fail to guarantee learner and parental representation on the SGB of a

Collaboration School; and

114.1.3. fail to provide adequate criteria for conversion of another type of public

school to a Collaboration School.

114.2. Sections 12D, 21, 24 and 63(1)(cl) of the Act, to the extent that they—

114.2.1. result in a governance gap for DFSs;

114.2.2. fail to guarantee learner and parental representation on the SGB of a
DFS;

114.2.3. fail to provide adequate criteria for conversion of another type of public
school to a DFS;

114.2.4. set no upper limit on donor representation on the SGB of a DFS; and

114.2.5. set no qualification criteria for appointment of a donor to the SGB of a
DFS.
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114.3. Sections 12E, 45(5)(b)(i), 45(6)(2), 45(14A) and 45(14B) and 63(1)(cL) of the

Act, to the extent that they—

114.3.1. give an unguided discretion to officials to refer a learner to an

Intervention Facility for any form of serious misconduct;
114.3.2. require the compulsory return of a learner to the same school;

114.3.3. give an unguided discretion to officials to refer a learner to reside at an

Intervention Facility; and

114.3.4. fail to provide for court oversight of a referral to reside at an Intervention

facility.

115.  The declarations of invalidity must be referred to the CC for confirmation, in terms of
section 172(2)(a) of the Constitution and section 15(1)(a) of the Superior Courts Act,

2013.

116. As to a just and equitable remedy under section 172(1)(b) of the Constitution, we are

obliged to raise the following authority. In Prince II1,''* the CC held:

‘It is neither necessary nor competent for a High Court to suspend an order of
constitutional invalidity that relates to a statutory provision or an Act of Parliament
when it grants such an order of constitutional invalidity. It is unnecessary because s
172(2) of the Constitution provides that ‘an order of constitutional invalidity has no
force unless it is confirmed by the Constitutional Court’. That means that any order of
constitutional invalidity of an Act of Parliament or a provision of an Act of Parliament
made by a court other than this court does not take effect for as long as it has not been
confirmed by this court. Such a suspension order is incompetent because it purports to
suspend the operation of an order that is not in operation in any event.” (Emphasis
added.)

117.  This dictum would, by extension, apply to this Court. We submit that this is not a correct

statement of the law, and the CC does not appear to have enforced it since Prince II1.

14 Minister of Justice and Constitutional Development and Others v Prince and Others 2018 (6) SA 393 (CC) at
para 2.
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118.

119.

The CC declined to overturn it in a later case, where it was challenged, because it

refused to confirm the declaration of invalidity.!!®

Nonetheless, Prince 111 has clipped the wings of this Court and the High Court, which
makes granting any just and equitable order, such as a suspension or limitation of the
retrospective effect of a declaration invalidity, impossible until the CC overturns itself
on that score. We respectfully ask that this Court express itself on the point in its

judgment for the CC to consider in due course.

EE asks that the appeal be upheld with costs (including costs of two counsel—senior
counsel on scale C and junior counsel on scale B) and that the order of the High Court
be substituted with paragraph 114 above with costs (including costs of two counsel—

senior counsel on scale C and junior counsel on scale B).

S P ROSENBERG SC
U K NAIDOO

Counsel for the Appellant
Chambers, Cape Town
19 October 2024

5 Makana People's Centre v Minister of Health and Others 2023 (5) SA 1 (CC) at paras 77 and 202.
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