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Introduction:
1. This submission is made by the Equal Education Law Centre (“EELC”) in response to the South African Law Reform
Commission’s (the “SALRC”) Issue Paper 39 of Project 148, relating to the Domestication of the United Nations
Convention on the Rights of Persons with Disabilities (“CRPD”) (the “Issue Paper”).
2. The EELC is a public interest law centre using legal advocacy, research, and litigation to advance the struggle for
equal and quality education in South Africa.
3. This submission has been endorsed by the following organisations:
3.1. Autism South Africa
3.2. Centre for Child Law, University of Pretoria
3.3. Down Syndrome South Africa
3.4. Inclusive Education South Africa
3.5. National Council of and for Persons with Disabilities
3.6. The Chaeli Campaign
3.7. Western Cape Forum for Intellectual Disability
4. This submission is not exhaustive of all issues raised in the Issue Paper and focuses on addressing key questions
contained in the SALRC questionnaire from an education perspective and toward the development of a
comprehensive regulatory environment to ensure an inclusive education system.
5. In the context of this submission, reference to “inclusive education” means a learning environment that
promotes the full personal, academic and professional development of all learners irrespective of race, class,
gender, disability, religion, culture, sexual preference, learning styles and language.1 A system of inclusive
education challenges exclusionary education policies and practices.2 It refers to the capacity of ordinary schools
to respond to the needs of all learners, including those who require extra support because of learning or physical
disability, social disadvantage, cultural difference or other barriers to learning.
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1. Need for an Act
Question

Response

1.1 Why do you think an Act
regulating disability rights across the
public and private sectors is
necessary, other than it is required
after the ratification of the CRPD?
(Chapter 2 p 10 – 45)

Whilst the current legislative framework regulating disability rights in
South Africa, has made some strides in creating awareness of the rights
of persons with disabilities, its implementation and the monitoring
mechanisms in place have had marginal impact on people’s lives3 and is
yet to give full effect to the principles of equality and non-discrimination
contained in the Constitution. Some of the challenges leading to ‘policy
evaporation’ include the lack of adequate funding, the misuse of funds
available, limited conceptual understanding of the policy requirements,
inadequate or inappropriate institutional arrangements, and a general
lack of capacity to implement.4 A clear, comprehensive, cohesive and
specific piece of legislation may alleviate some of these challenges.
In the context of inclusive education, the legislative framework is
particularly fragmented and incoherent and fails to give effect to the
obligations contained in Article 24 of the CRPD.
There is therefore a need for a cohesive disability rights Act that will
clearly set out the entitlements of children to an inclusive education, as
well as for specific inclusive education legislation which, as far as
possible,5 gives effect to Article 24 of the CRPD and the principles of
equality and non-discrimination (section 9) and the right to education
(section 29) as contained in the Constitution.

2. Scope of an Act
Question
2.1 Do you think all areas or only
some areas of law should be
reviewed to promote and provide for
dignity, equality and no unfair
discrimination of persons with
disabilities and for the identification
and eradication of barriers to the
equal enjoyment of rights and
freedoms
by
persons
with
disabilities? (Chapter 3 p 46 – 65;
3

Response
All areas of law should be reviewed comprehensively and holistically.
The White Paper on Rights of Persons with Disabilities6 (“2015 White
Paper”) is intended to serve as a foundation for legislation which would
domesticate the CRPD through ‘a comprehensive review of gaps in
existing legislations and the development of new legislation to
strengthen accountability.…’7 Such a comprehensive review has not
been conducted.

Dube, Andrew, K. The role and effectiveness of disability legislation in South Africa. Disability KAR Knowledge and Research, p
9-10, March 2005. Available from
https://assets.publishing.service.gov.uk/media/57a08c5ce5274a27b2001155/PolicyProject_legislation_sa.pdf accessed on 24
May 2021.
4
Ibid.
5
See responses to Question 14 below regarding the complexity of implementing Article 24 in its entirety.
6
Approved by Cabinet in 2015. Government Notice No. 39792 Government Gazette 2016 Department of Social Development No
230, 9 March 2016.
7
Ibid at p 9-10.

Chapter 5 p 97 – 104 and Chapter 6 p
105 – 144)

The 2015 White Paper also specifically aims to guide the review of the
existing regulatory framework and the development of new sectoral
legislation and policies, programmes, budgets and reporting systems to
align with constitutional principles and international obligations. This
includes legislation and policy regulating the education sector. Currently
there is no law dealing with inclusive education for children in South
Africa. Instead, the current policy landscape is fragmented and
incoherent and does not translate into clear rights-based entitlements
for children, including children with disabilities. These laws and policy
documents are, at best, outdated, and as envisaged by the Education
White Paper 6: Special Needs Education Building an Inclusive Education
and Training System (“White Paper 6”) 21 years ago, there is an urgent
need to review all relevant education policies and legislation to enable
an inclusive education system.
The comprehensive review to promote dignity, equality and to prohibit
unfair discrimination of persons with disabilities and to identify and
eradicate barriers to the equal enjoyment of rights and freedoms by
persons with disabilities must therefore include a review of existing
education legislation and policy and the development of new or
significantly revised legislation to enable an inclusive education system.

3. Type of Act
Question
3.1 The CRPD is divided into
substantive law and organisational
requirements. (Chapter 10 p 193 –
195) To give effect to both of these in
line with the UN Handbook
suggestions (pages 192 - 198), which
of the following are suitable:
(a) A general anti-discrimination act
that focuses on all disability-related
Constitutional rights: equality and no
unfair discrimination (section 9),
dignity (section 10), and all relevant
further rights in the Bill of Rights
(sections 10 – 35)?
(b) A specific disability act dealing
only with industry regulators and
Chapter 9 state institutions charged

8

Response
The UN Handbook8 sets out the critical components of legislation
dealing with disability and considerations for monitoring and
implementation of such legislation.9 These include for example, special
or reasonable accommodation measures, effective remedies and the
provision for adequate budgets, amongst others. These detailed
provisions would be best articulated and properly ventilated in
disability-specific legislation, as envisaged by the 2015 White Paper.
Such legislation should be supported by sector-specific legislation, such
as legislation providing for inclusive education.
Such disability legislation, while providing a broad policy framework for
addressing disability issues, can also outline the roles of industry
regulators and Chapter 9 institutions, and gives effect to the
Constitutional principles of equality, dignity and the prohibition of
unfair discrimination and all the relevant further rights in the Bill of
Rights, focusing on their influence on disability rights.

United National Department of Economic and Social Affairs (2007) ‘From Exclusion to Equality Realizing the Right of Persons
with Disabilities Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional
Protocol’
9
Ibid at 58 – 98.

with ensuring the protection of rights
of persons with disabilities?
(c) Or a form of legislation that (i)
deals with industry regulators and
Chapter 9 institutions, but also (ii)
gives effect to the Constitutional
rights of persons with disabilities to
equality and no unfair discrimination,
dignity, and all the relevant further
rights in the Bill of Rights, focusing on
their influence on disability rights and
in addition is it necessary to,

At the same time, a review of existing legislation can be conducted to
delete provisions that unfairly discriminate on the ground of disability,
and to enact new provisions aligned to the CRPD and Constitutional
obligations and promulgate new regulations or publish helpful Codes of
Good Practice under legislation to guide and support regulators and
those with a duty to comply.

(d) amend existing legislation to
delete provisions that are unfair
barriers / unfairly discriminate on the
ground of disability, and to enact new
provisions aligned to CRPD and
Constitutional obligations?
(e) promulgate regulations, or publish
helpful Codes of Good Practice under
legislation to guide and support
regulators and those with a duty to
comply?

3.2 What should be the role of the
South
African
Human
Rights
Commission (SAHRC), other chapter 9
institutions and provincial and local
government?

These institutions exist to promote and protect the rights contained in
the Bill of Rights. They are impartial, independent and subject only to
the Constitution and the relevant laws made in terms of the
Constitution. They must exercise their powers and perform their
functions "without fear, favour or prejudice".

The South Africa Human Rights Commission (“SAHRC”) in particular
must promote and monitor human rights in South Africa through raising
public awareness, training programmes, special projects, enquiries,
hearings and legal interventions. All government departments have to
report annually to the SAHRC about the progress they have made in
reaching the goals set out in the Bill of Rights.
Other relevant institutions would include for example, the Commission
for Gender Equality or the Western Cape Children’s Commissioner.
In the context of inclusive education, the SAHRC must monitor
implementation of the recommendations made in the Concluding
Observations on South Africa’s country report and must require
government departments to report to the CRPD Committee (the
“Committee”) on a regular basis.

3.3 How should the CRPD be
monitored?

Article 33 of the CRPD requires states parties to establish a ‘triangular
mechanism’ comprising of government, independent institutions and
civil society, in particular organisations of persons with disabilities
(“OPDs”), to handle and monitor the implementation of the CRPD.10
When South Africa appeared before the Committee in September 2018,
the Committee recommended that South Africa expedite the
designation of the independent monitoring framework envisaged in
Article 33 of the CRPD and that the SAHRC, as an independent National
Human Rights Institution (“NHRI”) with the powers to monitor, promote
and protect human rights in the country, is the most suitable institution
to carry this out. The Committee’s explicit recommendation clearly
highlights the critical monitoring role of the SAHRC.
In 2020, the SAHRC conducted research on existing independent
monitoring frameworks in Europe (Ireland, Northern Ireland, Spain and
Belgium) in order to find best practices that can be adopted in South
Africa.11 The findings included that the majority of independent
monitoring frameworks are housed within the NHRI in respective
countries. All the independent monitoring frameworks demonstrated
specific measures taken to include persons with disabilities fully in the
monitoring process itself in line with Article 33(3) of the CRPD. The
SAHRC notes that success of such a framework will require commitment
from government institutions such as the SAHRC, civil society
organisations and other significant stakeholders.
The SAHRC must therefore, amongst other things, systematise regular
government reporting to the Committee.

3.4 How do you feel the Promotion of
Equality and the Prevention of Unfair
Discrimination Act 4 of 2000
(PEPUDA) which prohibits unfair
discrimination (and will in future
promote equality) on the ground of
disability can support and fit into the
broader disability discourse?

10

Recent amendments to PEPUDA have been published for public
comment (“PEPUDA Amendment Bill”). This is potentially a good
opportunity to ensure that PEPUDA adequately gives effect to section 9
in our Constitution and to developing disability jurisprudence in South
Africa.
Our courts have ruled that the failure to provide reasonable
accommodation is unfair discrimination.12 PEPUDA also currently
recognises that failing to take steps to reasonably accommodate the
needs of people on the basis of race, gender and disability amounts to
unfair discrimination.13 It places a duty on the state to develop codes of
good practice, including in respect of reasonable accommodation, to

Bertha, Magdolna. Nothing about CRPD monitoring without us: A case study on the involvement of the disability movement in
policy-making in Zambia. Available at: http://www.saflii.org/za/journals/ADRY/2013/6.html accessed on 24 May 2021.
11
SAHRC (2020) ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ Accessed
from:
https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces/item/2320-sa-needs-an-independent-monitoring-framework-t
o-implement-rights-of-persons-with-disabilities
12
MEC for Education: Kwazulu-Natal and Others v Pillay 2008 (1) SA 474 (CC).
13
Sections 7,8 and 9 of PEPUDA.

promote equality,14 and lists reasonable steps to accommodate diversity
as a factor to determine fairness.15

3.5 How could a possible future Act
advance the National Action Plan
(NAP) goal to combat racism, racial
discrimination,
xenophobia
and
related intolerances?
3.6 Would you like to refer us to
examples of an Act regarding
disability or discrimination or any
other related topic?

While the PEPUDA Amendment Bill proposes the removal of the
express state duty to develop codes relating to reasonable
accommodation, it introduces an overall duty of the state to provide for
reasonable accommodation of the needs of persons on the basis of the
prohibited grounds.16 That said, no clear definition of ’reasonable
accommodation’ is included, such as provided for in the Employment
Equity Act, for example. A clear definition in PEPUDA, particularly in the
context of disability, will ensure that relevant accommodations are
carried out, limiting the need to rely on our courts to decide adequate
accommodations on a case-by-case basis.
The key principles contained in the Nation Action Plan should be
addressed in any possible future Act and are already supported by the
Constitution and PEPUDA.

None which have not already been mentioned in the Issue Paper.

4. Existing Acts (Chapter 6 p 105 – 148)
Question
4.1 Are there any other pieces of
legislation that deal with disability or
that create barriers to persons with
disabilities that you are aware of
besides those mentioned in this
paper?

Response
None that we are aware of.

4.2 Do you have any critique or
positive comments on any of the
existing
fragmented
and
unconnected legislation that covers
many different areas and fields?
Please let us know your concerns.

A concerning gap in the legislative framework is the lack of
disability-specific legislation and sector-specific legislation, that sets out
the obligations of government and the rights of persons with disabilities.
What’s more, we require a comprehensive legislative framework that
incorporates a broad conception of inclusivity to ensure that children
who experience any and all barriers to the equal enjoyment of rights are
reasonably accommodated.
In the education sector, there has been a failure to comprehensively
regulate inclusive education through binding legislation. This has
resulted in the resourcing and provisioning of inclusive education going
unchecked, unprioritised and unfunded.

14

s25(1)(c)(iii) of PEPUDA.
s14(3)(i)(ii) of PEPUDA.
16
Clause 26(b) of the PEPUDA Amendment Bill.
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For example, despite the fact that the South African Schools Act 84 of
1996 (“Schools Act”) stipulates that the Minister of a provincial
department of education (“PED”) “must, where reasonably practicable,
provide education for learners with special education needs at ordinary
public schools and provide relevant educational support services to such
learners,”17 we continue to find that learners who require additional
support or reasonable accommodation in their local schools do not
receive this and are often excluded from attending ordinary schools on
the basis of disability. White Paper 6 envisages the entire education
system as an inclusive education system; however, government
continues to approach inclusive education as a separate component of
education provisioning.
The provisions in the Schools Act leave important questions
unanswered. For example, the extent of PED’s (and by extension,
education districts) obligations in terms of financial and other support to
enable ordinary public schools to accommodate learners with special
education needs are not clearly set out.
The failure to regulate inclusive education through binding legislation
has resulted in a failure to:
a. make provision for an inclusive system of education;
b. provide an appropriate definition of disability in line with human
rights frameworks and fully acknowledge all other categories of
barriers to learning;
c. provide appropriate and adequate funding mechanisms to
ensure the reasonable accommodation of learners who
experience barriers to learning in ordinary public schools;
d. build in effective mechanisms to hold government departments
accountable for providing reasonable accommodations for
learners who experience barriers to learning;
e. facilitate inter-ministerial coordination; and
f. provide effective legal remedies and mechanisms to claim
redress for violations.
4.3 Do you have proposals as to how
to mainstream disability in the
legislative framework?

●
●

●
●
●

Time bound plans for the introduction of comprehensive,
disability-specific and sector-specific legislation are required.
Legislation must require an adherence to international and
regional human rights frameworks as regards the rights of
persons with disabilities.
A rights-based approach to disability must be established to
enhance the implementation of human rights.
Clear and comprehensive definitions for ‘disability’ and
‘inclusion’ must be set out in legislation.
The legislative framework must require all government
departments to ensure the rights of persons with disabilities are
upheld.

With regard to the establishment of an inclusive education system:

17

Schools Act, section 12(4).

●

●
●

●
●

The enactment of legislation governing an inclusive education
system (for example, in the form of an Inclusive Education Act)
must be prioritised. Alternatively, significant amendments to the
South African Schools Act must be made.
Legislation must clearly establish a right to inclusive education.
Legislation must require governments to adequately plan and
budget for establishing and maintaining an inclusive education
system to ensure, amongst other things, the provision of
reasonable accommodations for all learners who need it.
Legislation must provide for mechanisms to monitor the
implementation of an inclusive education system.
Legislation must require the adoption of an intersectoral
approach to inclusive education.

5. Criminal and Civil law (Chapter 6 p 124 section D 3 – 4; p 129 – 133 section E)
5.1 Are you aware of the civil law remedies that persons with disabilities can rely on to take action to seek redress if
their rights have been breached? Do you feel these civil law remedies are effective and adequate? Would you like to
suggest others?
5.2 Are you aware of the criminal law offences that persons with disabilities can rely on to penalise, punish and
prevent persons who act in a criminal manner toward persons with disabilities? Do you feel the criminal law offences
are effective and adequate? Would you like to suggest others?
5.3 What acts or omissions by a person, by a legal entities’ employees / directors or by the State would you consider
to amount to criminal misconduct conduct, and how would you suggest that such acts should be regulated?
5.4 Do you have a concern around what the law says (Chapter 6 p 129 – 136 Par E – F) about the capacity of a person
with a disability to commit a crime, and about the state’s ability to hold them responsible for it?
5.5 Do you have a concern about what the law says about the autonomy and dignity of a person with a disability with
regard to making his or her own decisions? (Chapter 4 p 77 par 4.37 – p 79 par 4.43; chapter 6 p 121 – 124)
5.6 Is there anything in terms of the criminal and civil aspects of the common law regarding its impact on persons
with disabilities that you want to see changed, improved or strengthened? If so, what?

6. Harmful practices (Chapter 4 p 73 par 4.24,4.25; p 76 – 77 par 4.34; Chapter 6 p 140 par
6.141 – p 143 par 6.148)
6.1 How do you suggest the issue of harmful practices that may be informed by tradition, belief, culture, religion and
the like that are experienced by persons with disabilities, be dealt with in the process of domestication of the CRPD?
6.2 Do you have concerns about human trafficking of persons with disabilities (page 141 section 5) and do you have
suggestions in this regard?
6.3 Do you have concerns about mistreatment and abuse of persons with disabilities, with regard to for example
chaining, imprisonment, isolation, segregation and trading in body parts of persons with disabilities? Do you have
suggestions in this regard?

7. Specific criminal offences (Chapter 6 p 136 - 144 Par G)

7.1 Do you feel that there should be new types of specific criminal offences enacted because the victim thereof is
very a vulnerable person and subject to exploitation and abuse due to a disability and therefore should be entitled to
greater protection against harm?
7.2 If you do, let us know what such an offence/s should look like and what the penalty on conviction should be
(imprisonment, fine, community service or any other punishment).
7.3 What kinds of conduct – either an intentional act or an omission to act – of a criminal nature do you recommend
should be covered? Should the conduct (either an act or omission, or both) be linked to breaches of constitutional
rights alone, or be extended to albinism, hate crimes, hate speech, harassment and victimisation?
7.4 Do you feel that very serious conduct that persons with disabilities can be subjected to should be “criminalised”
because of the vulnerability of the persons and the harm they suffer? For example, acts and omissions of harm and
abuse arising from tradition, belief, culture, religion and the like relating to albinism, serious mental illness,
intellectual disability, witchcraft, grave-robbing, chaining, imprisonment, isolation and segregation?
7.5 Criminalisation of specific conduct brings the rights and interest of the most vulnerable persons with disabilities
into sharp focus. What further protection do you feel is needed or would be justified?
7.6 How should the law deal with unborn children that are presenting with a disability in the womb?
7.7 Do you have comments or suggestions on each of the observations made by the UN in the United Nations in
South Africa Committee on the Rights of Persons with Disabilities: Concluding Observations on the Initial Report of
South Africa?
7.8 You can read a summary of the UN observations at p 71 section D.
7.9 You can consider its observations for specific CRPD articles on the following pages:
 on Article 5: Equality and Non-discrimination - page 71, section D(1)(a);
 on specific disability legislation being lacking at page 71 section (c) at par 4.19;
 on Article 7: Children with Disabilities - page 73 - 75, section 3(a) par 4.26 – 4.30
 on Article 9: Accessibility - page 75, section 5(a), pa 4.32 – page 76 par 4.33
 on Article 14: Liberty and Security of the Person - page 80, section 10 par 4.47 – 4.50;
 on Article 16: Freedom from Exploitation, Violence and Abuse - page 82, section 12, par 4.54 – 4.56;
 on Article 24: Education - page 86, section 17(a), par 4.67 – 4.70;
 on Article 30: Participation in Cultural Life, Recreation, Leisure and Sport - page 93, section 22, par 4.87 – 4.90;
 on Article 31: Statistics and Data Collection - page 94, section 23, pa 4.91 – 4.92;
 on Article 33: National Implementation and Monitoring - page 94, section 25, par 4.94 – 4.95.
Question
7.10 Do you agree with the
observations? If you do not, let us
know why not, and if you do let us
know, why you do.

Response
The recommendations made by the Committee align with submissions
made to the Committee by civil society through the Right to Education
for Children with Disabilities Alliance shadow report and oral
submissions.
The EELC agrees with the observations made by the CRPD Committee,
particularly the recommendations made by the Committee on the need
to review current inclusive education legislation and policies. They also

confirm the need for accurate disaggregated data to inform education
planning, the need for adequate financing for inclusive education and
the provision of reasonable accommodation for learners with disabilities
in ordinary public schools.
Importantly the Committee stresses the need to “adopt, implement and
oversee inclusive education as the guiding principle of the education
system and develop a comprehensive plan to extend it throughout its
territory, in which children can stay in their local schools, not be removed
from their families and live-in hostels.” This speaks directly to the need
for legislation that recognises one inclusive education system in South
Africa and does not perpetuate the thinking that education for children
with disabilities is something outside of, or in addition to education for
children in ordinary schools.
7.11 Do you have any suggestions
or recommendations on how to
comply with the UN observations?

A regulatory framework that transforms the education system into an
inclusive education system with provision for adequate funding and
monitoring.

8. White Paper on the Rights of Persons with Disabilities
Question
8.1 Do you identify any gaps
between the 2015 White Paper on
the Rights of Persons with
Disabilities (see Chapter 2 p 35,
Chapter 3 p 46 – 50 and Chapter 5 p
101 - 104) and the legislative
framework (see pages 105-144)?

8.2
Do
you
have
some
recommendations for how these
gaps need to be filled?

Response
In relation to inclusive education, the 2015 White Paper provides a
comprehensive framework on the core features of inclusion. The 2015
White Paper expresses an intention for the provision of reasonable
accommodation of the individual's requirements; receipt of the required
support within the general education system, to facilitate effective
education; the provision of effective individualised support measures in
environments that maximize academic and social development,
consistent with the goal of ‘full inclusion’; and enabling persons with
disabilities to learn life and social development skills to facilitate their full
and equal participation in education and as members of the
community.18
It should be noted that the current legislative framework regulating
education does not make provision for ‘full inclusion’ as set out in the
2015 White Paper. South Africa’s education system still operates a
parallel or dual system of education with special schools and ordinary
schools. Please see the response in 8.2 below for further information on
this.
It must be noted that this 'gap’ will not necessarily be filled by the
adoption of legislation aligning entirely with the CRPD, which also
advocates for full inclusion. The decision to continue to operate special
schools within our education system has long been debated. White Paper
6, makes provision for existing special schools to be strengthened to
function as Special School Resource Centres accommodating a smaller
number of learners with high level support needs and providing outreach
to surrounding ordinary schools to support them in their inclusion of
learners with disabilities requiring lower levels of support.
The reality for South Africa is that full inclusion is not likely to be
achieved or even attempted. What is uncontested is the need for

18

Supra note 6 at p 96-97.

ordinary public schools to function as effective inclusive schools
accommodating a diverse range of learning needs. This includes the
provision of reasonable accommodation for learners with disabilities and
a differentiated pedagogy for the benefit of all learners.
8.3 How do you envision the
implementation of the White
Paper?

Review the existing regulatory framework and the amendment of
existing laws or enacting of new laws which will make provision for the
effective inclusion of children with disabilities in ordinary schools, free
from discrimination and with the necessary accommodations and
support to ensure all learners achieve their full learning potential.

8.4 As the White Paper states that it
builds on the existing initiatives in
terms of disability, how and where
can the 1997 Integrated National
Disability Strategy White Paper (see
Chapter 3 p 51 – 53) be used?

The 2015 White Paper expressly states that it updates the 1997 INDS.
The principles contained in the INDS have been updated and where
applicable, incorporated into the 2015 White Paper.

8.6 How should the UN Committee
on the Rights of Persons with
Disabilities’
seven
general
comments (Chapter 2 p 12- 17; 38 –
44; Chapter 3 p 50; Chapter 6 p 107
par 6.10; p 108 par 6.14; p 109 par
6.17; p 110 par 6.19; p 111 par
6.22) and the White Paper be
combined?

The extent to which disability legislation integrates the details contained
in the CRPD General Comments will largely depend on the scope and
purpose of such legislation. Legislation should at least incorporate the
principles as articulated in the General Comments and any subsequent
more detailed sectoral legislation should reflect the details of specific
General Comments.
In the case of education, the principles of inclusive education as
articulated in Article 24 and expanded upon in General Comment 4,
should be reflected in overarching disability legislation and amendments
or the creation of additional education legislation should develop the
thinking around inclusive education as detailed in General Comment 4.
General Comment 4 provides useful additional information to guide
states in implementing and achieving an inclusive education system
which should be considered.

9. Barriers to Equal Dignity, Treatment and Participation (Chapter 4 p 66 – 95)
9.1 Barriers to equal dignity, equal treatment and equal participation of persons with disabilities can arise from
environmental factors; due to policies, procedures and how things are done; and because of attitudes and
perceptions.
Question
9.2 What barriers can you identify
that cause or have the effect to
differentiate impermissibly between
persons with disabilities and other
persons and therefore discriminate
unfairly?

Response
Barriers that impede the achievement of inclusive education for learners
with disabilities include:
●

●

●

A failure to publish disability-specific and sector-specific
legislation that, amongst other things, promote a rights-based
approach to disability.
A failure to make reasonable accommodations for children who
experience barriers to learning caused by a lack of clarity and
understanding of the concepts of ‘inclusion’, ‘disability’, and
‘reasonable accommodation.’
Lack of dedicated funding for inclusive education in ordinary
public schools has resulted in a failure to provide all necessary

●

●

●

9.3 How should these barriers be
identified,
addressed
and
eradicated?

support and reasonable accommodations for children with
disabilities.
A lack of data concerning learners with disabilities currently in
the education system and who experience barriers to entry have
contributed to the lack of interventions and policies to facilitate
an inclusive system of education.
Currently, the Inclusive Education Directorate is positioned as a
separate directorate within the national Department of Basic
Education, which has reinforced the idea of disability being
marginalised instead of being mainstreamed. Inclusive
education should be mainstreamed throughout government in a
“comprehensive and inter-sectoral” manner.
Physical barriers to accessing ordinary public schools (as a result
of a lack of appropriate infrastructure or transport).

Barriers to the achievement of an inclusive education system have been
documented. What is required is a concerted effort to achieve an
inclusive education system. This must be achieved by developing time
bound plans for the introduction of comprehensive, disability-specific
and sector-specific legislation required to effectively regulate inclusive
education. Part of this regulatory framework must include monitoring
mechanisms to ensure government accountability and must make
provision for dedicated funding to facilitate the implementation of an
inclusive education system.
A coordinated inter departmental system to collect accurate
disaggregated data relating to children with disabilities out of and in
school is critical and aligns with the concluding observations of the
CRPD.

9.4 Can you think of any other
pieces of legislation that directly or
indirectly deal with disability or that
create barriers to persons with
disabilities besides those mentioned
in this paper?
9.5 Do you feel that the common
law (principles established in
decisions of the Courts) may create
barriers
for
persons
with
disabilities? Let us know how you
feel this can happen and how you
feel it can be rectified?

None that we can think of.

Precedent created by Court decisions can impose barriers to persons for
disabilities where the remedies that are sought and arguments
presented are not grounded in a human rights-based approach to
disability, but instead perpetuate outdated medical model thinking.
This can be remedied by bringing international obligations created
through, for example, the CRPD before the Court and by informing
judges of the obligations of states and building their capacity towards a
better understanding of disability rights.
That said, there have been a number of seminal cases that have set
helpful precedent on the interpretation of the right to basic education
for learners with disabilities.
In the case of Western Cape Forum for Intellectual Disability v
Government of the Republic of South Africa,19 the Western Cape High
Court found that there was no justification for governments’ failure to

19

Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa 2011 5 SA 87 (WCC).

provide access to basic education for learners with disabilities. The court
found that the government had failed to implement an inclusive
education system that met the needs of severely and profoundly
intellectually disabled children and in so doing, violated their right to
basic education.20
The Equality Court in the Oortman,21 case ruled that a school had not
taken reasonable steps to accommodate a learner who required
wheelchair access and ordered the school to remove all obstacles to
ensure access to all necessary facilities.
In a recent case, the North Gauteng High Court handed down an order
compelling the Minister of Basic Education to amend the Department of
Basic Education’s Directions (“DBE”) draft Guidelines to provide for
learners from the excluded categories of disabilities. In addition, the
Minister was ordered to amend the DBE direction which required special
school hostels to refuse to accommodate a learner with disabilities once
it exceeds its capacity in terms of social distancing requirements22.
Case law has contributed significantly to the promotion of the rights of
learners with disabilities.

10. De-institutionalisation and Incarcerated Persons with Disabilities (Chapter 4 p 73 par
4.26 – p 75 par 4.30; p 80 par 4.47 – p 88 par 4.60; p 86 section 17)
Question
10.1 What are your views and
recommendations
on
the
requirement
of
de-institutionalisation as indicated in
the CRPD Article 14: Liberty and
Security of the Person (page 78,
section 10(b))?

Response
It could be argued that special school hostels constitute a form of
institutionalisation particularly where parents have no other choice
than to send their children to special schools far from home and often
from a very young age.
General Comment 4 states that inclusive education is incompatible
with institutionalisation and that state parties must engage in a
well-planned and structured process of de-institutionalisation of
persons with disabilities.23 It sets out a list of factors which the
de-institutionalisation process must address:
●

a managed transition setting out a defined time frame for the
transition;
● the introduction of a legislative requirement to develop
community-based provision, the re-direction of funds and the
introduction of multi-disciplinary frameworks to support and
strengthen community-based services;
● the provision of support for families; and collaboration and
consultation with OPDs, including children, as well as
parents/caregivers of persons with disabilities.
20
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● pending the process of de-institutionalisation, persons in
institutional care settings should be given access to inclusive
education with immediate effect through linking them with
inclusive academic institutions in the community.
We recommend the guidance provided by General Comment 4 as well
as the concluding observations of the CRPD be followed when
undergoing the de-institutionalisation process.
Once again it must be emphasised that South Africa may well continue
with some form of special schooling system and by necessity, special
school hostels. In the absence of adequate services and support in
ordinary schools sufficient to comprehensively meet the needs of
learners with complex and multiple disabilities requiring high levels of
specialised support, full inclusion is not likely to be achieved.
10.2 What are your views and
recommendations on the situation of
persons
with
disabilities
in
institutions and places of detention
and the monitoring of conditions in
such places?

Census, survey and administrative data, including the Education
Management Information System (EMIS), must capture data on
students with disabilities, including those still living in institutional
settings in order to monitor those institutions and the conditions for
learners living in those institutions. There should be clear alignment
with provisions in other legislation which protects the rights of
children, including for example, the Children’s Act.
The effective implementation of inclusive education (systems to allow
children with disabilities access to mainstream schools) in local
communities must be achieved to the fullest extent possible to
minimise the reliance on special school hostels.

11. Insurance, Pensions, Workman’s Compensation and Social Grants
11.1 Is the current legislation relating to insurance coverage, eligibility, exclusions, underwriting and assessment of
persons with disabilities fair, justifiable and sufficient? (Chapter 6 p 111 par 6.23)
11.2 Is the current legislation relating to retirement funds and pensions that aim to afford a level of retirement
security for persons with disabilities fair, justifiable and sufficient?
11.3 Is the current legislation relating to compensation for occupational injuries and diseases, which compensate
employees disabled by occupational injuries and diseases fair, justifiable and sufficient? (Chapter 4 p 87 par 4.74;
Chapter 6 p 113 par 6.31)
11.4 Are the current measures relating to social grants, that aim to provide a level of social security to persons with
disabilities fair, justifiable and sufficient? (Chapter 4 p 84 par 4.59; Chapter 6 p 110 – 111 par 6.21)

12. Gender based violence
12.1 What do you feel are the problems surrounding gender-based violence against persons with disabilities?
(Chapter 4 p 72 – 73 section 2; p 77 section 8 par 4.37 – 4.39; p 81 section 11 – p 83 section 13)

13. Foreign law as a Guideline for Domestication (Chapter 9 p 145 – 191)

Question
13.1 With reference to the
approach to CRPD, domestication
that has been taken by other
African and Western countries
(pages 151-188), what solutions
are feasible for South Africa?

Response
The African countries surveyed, Kenya, Malawi and Uganda all have the
right to equality and freedom from discrimination enshrined in their
constitutions, disability policies and disability acts, which include a social
model of disability. Independent monitoring structures, such as chapter 9
institutions in South Africa are also established in each country. It would
seem therefore that the approach taken by these African countries aligns
with the preferred option set out in Question 3 above.
Kenya has a Basic Education Act, which deals with special needs
education and Malawi’s Education Act makes provision for the promotion
of non-discriminatory education. In the West, the countries surveyed deal
with disability in existing legislation and in general discrimination
legislation. There is no direct 'domestication’ of the CRPD.

13.2
What
principles
and
approaches that they followed
would work well for South Africa’s
CRPD domestication?

In many respects South Africa’s Constitution contains a very progressive
commitment to human rights and is the envy of many African countries.
Our right to education is an immediately realisable right applicable to ALL
children. A view that has been upheld by our courts. Where South Africa
lags behind, is in the enactment of specific legislation that explicitly and
comprehensively details the protection and realisation of these
fundamental human rights for persons with disabilities, as other African
states have done.

14. International law as a Guideline for Domestication (Chapter 1 p 7 – 9; chapter 7 p 145 –
148)
Question
Response
14.1 The 2018 African Charter on Human and People’s Right on the Rights of Persons with Disability in Africa
and 2019 Pan African Model Law on Disability are important.
14.2 What weight should be given The Protocol to the African Charter on Human and Peoples' Rights on
to these two African treaties in the Rights of Persons with Disabilities in Africa (January 2018) was
terms of informational purposes signed by South Africa in April 2019. To date only one country, Mali, has
and for creating a possible Act?
ratified the protocol. However, African charters do take into account the
unique challenges and contexts of African countries which differ from
Western countries and the global north.
Article 16 on the Right to Education, in particular, promotes a
progressive approach to the inclusion of all learners with disabilities in
the general education system and provides clarity on what that should
look like. Where African Charters reflect and promote a human
rights-based approach to the full inclusion of persons with disabilities in
all aspects of life, including education, substantial weight should be
given to them in the domestication process.
14.3 Do you think that there may
be provisions in the CRPD that
clashes with our South African
Constitution and/or our national
legislation and common law?

Article 24 promotes the full inclusion of all learners into the general
education system with no provision for segregated schools for learners
with disabilities. Many countries, when ratifying the CRPD, ratified with
reservations to Article 24 because of this. South Africa did not.

The current regulatory framework for the South African schooling
system recognises two types of public schools – public ordinary schools
and public special schools. Special schools are specifically designated for
the education of children with high levels of support needed across
different types of disabilities, thus clashing with the provisions of Article
24.
However, it must be noted that this issue will not be resolved by the
adoption of legislation aligning entirely with the CRPD, which advocates
for full inclusion. The decision to continue to operate special schools
within our education system has long been debated. White Paper 6,
makes provision for existing special schools to be strengthened to
function as Special School Resource Centres accommodating a smaller
number of learners with high level support needs and providing
outreach to surrounding ordinary schools to support them in their
inclusion of learners with disabilities requiring lower levels of support.
The reality for South Africa is that full inclusion is not likely to be
achieved or even attempted. What is uncontested is the need for
ordinary public schools to function as effective inclusive schools
accommodating a diverse range of learning needs. This includes the
provision of reasonable accommodation for learners with disabilities
and a differentiated pedagogy for the benefit of all learners.

15. Security services (Chapter 4 p 79 section 9 – p 83 section 12)
15.1 Do you have views and recommendations about the manner in which members of the public and private
security services perform their duties and how they interact with persons with disabilities? If you have concerns in
this regard, please describe your concerns. Do you have thoughts and recommendations about how problems can be
rectified?
15.2 Are you concerned about the conditions relating to persons with disabilities in all detention facilities, including
police cells, prisons, remand centres, and mental hospitals?

16. Asylum and refugees
16.1 What are your concerns about the treatment of disabled displaced persons that are refugees and asylum
seekers in, for example, labour law, detention? (Chapter 2-page 14 par 2.19)

17. Other
17.1 Are there any resolutions taken by civil society that this investigation needs to be aware of?
17.2 What is your understanding of “on an equal basis with others” in relation to the CRPD?
17.3 What are your proposals for ensuring that articles 3 and 4 of the UNCRD are included in the proposed
legislation?
17.4 The SALRC has noticed that the following topics are of extreme importance in the discussion on the right of
persons with disabilities and therefore has been flagged for the purposes of eliciting comments that indicate whether

the current situation in law are acceptable or whether you feel that law reform should take place in favour of persons
with disabilities:
1. elder abuse especially when an elderly person suffers from dementia;
2. euthanasia;
3. the treatment in prison (remand detainees and convicted offenders) of mentally ill persons;
4. abortion of a foetus in vitro on the grounds of the foetus having a disability;
5. intellectually disabled children, persons with head injuries or sufferers from Down syndrome in terms of capability
of giving evidence;

It should be noted that language used must be appropriate at all times. For example, reference is made to
“sufferers of Down Syndrome” Down Syndrome is not an illness persons with Down Syndrome are therefore
neither sufferers nor patients.

6. liability for omissions (criminal and civil) when dealing with vulnerable persons and elderly vulnerable persons;
7. insurance discrimination issues;
8. the Life Esidimeni Debacle; and
9. any offensive language

Little attention is paid to the specific rights and support needs of the non-speaking or non-verbal person. Persons
who are non-speaking face a number of additional challenges and barriers to inclusion in society. For example,
during COVID Level 5 lockdown, they could not take a communication partner to a hospital. There is little
legislative or policy protection in place.

