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28 April 2023 

  

Attn: Makhosazane Mngadi 

Assistant Director: Human Rights and Nation Building 

Directorate: Social Cohesion and Equity in Education 

Department of Basic Education 

By email: Mngadi.M@dbe.gov.za  

  

To whom it may concern, 

  

Re: Submissions on the Protocol for the Elimination of Discrimination in and through schools: 

 Draft 3 

  

Introduction 

  

1. Equal Education Law Centre (EELC) is a registered law clinic whose staff of social justice lawyers 

specialise in education policy, legal advocacy, community lawyering and public interest litigation. 

EELC engages in strategic litigation regarding major issues surrounding long-term educational 

reform, as well as working on individual cases arising from the experiences of learners, parents 

and teachers. In this respect, EELC provides legal services and representation free of charge to 

persons who would otherwise not be able to afford them. In addition, EELC makes legal 

submissions on law and policies and produces research aimed at facilitating legal reform within 

South Africa’s education system. 

 

2. This submission arises as a result of EELC’s consultations with learners in the Western Cape and 

Gauteng on the “Protocol for the Elimination of Discrimination in and through schools: Draft 3” 

(the Protocol). At the consultations learners shared their lived experiences of discrimination. 

These experiences are important for the Department of Basic Education (DBE) to take into account 

for the Protocol to be effective and capable of addressing learners’ needs. As a result, EELC 

requested and was granted an opportunity by the DBE to provide further written submissions on 
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the Protocol. In this respect, we thank the DBE for their agreement and their overall spirit of 

cooperation and collaboration. 

 

3. This submission begins by setting out learners’ experiences of discrimination as shared during the 

abovementioned consultations. Thereafter, it sets out their perception of role-players within the 

Protocol, their recommendations on the Protocol and last, a conclusion. 

 

Discrimination experienced by learners 

 

4. As mentioned, EELC carried out engagements with learners in the Western Cape (18 February 

2023) and Gauteng (25 February 2023). The aim of the sessions was to explain the content of the 

Protocol to learners in order to capacitate them in any engagements with the DBE on its contents. 

As mentioned, this led to discussion on learners lived experiences of discrimination which we 

share below. 

 

5. In respect of the discrimination that learners experience in school learners experienced the 

following: 

 

5.1. Discrimination related to school uniform. This includes gender non-conforming learners 

being denied uniform choices that make them feel more comfortable and female 

learners not being allowed to wear pants. 

 

5.2. Discrimination related to hair. This includes Rastafari learners being denied the 

opportunity to wear dreadlocks. 

 

5.3. Discrimination related to cultural and religious attire. This includes learners being 

denied the opportunity to wear traditional attire when they have had an ancestral 

calling. 

 

5.4. Discrimination on the basis of perceived intellect. This includes learners being denied 

the opportunity to take certain subjects such as physical science and mathematics. 

mailto:info@eelawcentre.org.za
http://www.eelawcentre.org.za/


 

The Equal Education Law Centre is managed  Isivivana Centre  Public Benefit Organisation 
By the Equal Education Law Centre Trust.  3rd Floor   (Exemption No:  930038683) 

8 Mzala Street    
      Khayelitsha, 7784   
Trustees:           
Adv. Michelle Norton SC Tatum Howie  T +27 21 461 1421/3551 NPO No:  099-658-NPO 
Adv. Achmat Toefy  Zukiswa Kota  F +27 86 572 4675  Trust Certificate No.  IT2966/2011 
Justice Catherine O’Regan Adv. Michael Mbikiwa 
Sisesakhe Ntlabezo                  Adv. Geoff Budlender SC info@eelawcentre.org.za  www.eelawcentre.org.za   

 

5.5. Discrimination on the basis of gender. This includes female learners being served food 

after male learners as well as the example listed above in respect of female learners 

being denied the opportunity to wear pants. 

 

5.6. Discrimination on the basis of perceived political opinion or membership (specifically by 

members of the school management team as well as educators). This includes 

discrimination against learners who are “Equalizers”. Equalizers are learners who are 

organised by Equal Education in public schools. All learners at the consultations were 

Equalizers.  

 

6. None of the discrimination that learners complained of was interpersonal (discrimination between 

learners or discrimination against learners by one member of the school staff acting in isolation of 

school and departmental policies). Rather, all learners expressed concern with and were affected 

by discrimination that is institutional or structural in nature (discrimination in the form of laws, 

policies traditions and practices that results in the systematic denial of rights).  

 

Learners’ perception of education role-players listed within the Protocol 

 

7. In respect of the Representative Council of Learners (RCL) learners, some learners were concerned 

about what they perceived as closeness between RCLs and school management teams (SMT). This 

called into question RCLs ability to apply and use the Protocol to combat and eliminate structural 

or even interpersonal discrimination. Another learner stated that they had shared confidential 

information with an RCL member who then shared it with educators.  

 

8. In respect of the SMTs and principals, learners stated that school principals were not always safe 

conduits through which to report instances of discrimination that they experienced. Learners felt 

uncomfortable or embarrassed reporting discrimination to principals in certain instances, 

especially SOGIESC-related discrimination. Further, since the discrimination was structural or 

institutional in nature (a result of the policies and practices of principals and SMTs) learners did 

not feel that principals or the SMT would support them. Although learners did not mention this 
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themselves, an obvious knock-on effect of institutional or structural discrimination within schools 

is that many learners will be afraid of raising issues with principals and SMTs.  

 

9. In respect of educators, learners expressed distrust that was similar to the distrust of principals 

and SMTs. Specifically, learners were concerned about educators’ ability to maintain 

confidentiality and their designation of educators as focal points and reporting conduits.  

 

Recommendations from learners 

 

10. A significant number of learners suggested that Protocol should require that DBE social workers 

are seconded to schools for a number of reasons: 

 

10.1. Learners felt that SMTs and educators were not capable of providing specialist support 

to learners who experience discrimination. 

 

10.2. In light of the concerns that learners raised in respect of SMTs, principals, educators and 

RCLs being partial, as well as the feelings of shame which were raised, many learners 

felt that they would be more comfortable speaking to someone who did not know them 

in a day-to-day school context. In one learner’s words: “We need support from 

strangers”. It is important for EELC to mention that a social worker would also serve the 

function of being removed from the politics of the school and in this way would be 

independent. This could address concerns about a lack of impartiality and closeness 

between role-players. 

 

10.3. Another solution offered by a learner was that of confidential, locked reporting boxes 

based at each school, to which only designated officials from the DBE would have 

access. This suggestion received significant support from other learners, who felt it was 

important to be able to access support from the DBE directly, and not only through the 

school. 
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10.4. Several learners stated that it was important for the Protocol to make clear how often 

reporting on discrimination should take place, what the reports should entail, how 

learners would be consulted in reporting, and what the consequences should be for 

poor reporting trends by schools. 

 

10.5. One learner suggested that the DBE should make periodic visits to schools to consult 

with learners and staff directly about their perceptions of discrimination responses by 

their schools. 

 

Conclusion 

 

11. Based on learners experiences it is clear that the Protocol requires certain revisions in order to:  

 

11.1. Acknowledge that in addition to experiencing interpersonal discrimination, learners 

also face institutional and structural discrimination perpetuated by authorities such as 

principals and SMTs; and  

 

11.2. Provide adequate methods to address institutional discrimination that learners face 

as well as provide adequate remedies through which institutional discrimination can be 

entirely eliminated.  

 

12. Currently the only mechanism that the Protocol provides to address institutionalised 

discrimination is the development or review of policies, codes, strategies and plans to realise the 

right of all learners to be free from all forms of discrimination.  

 

12.1. However, there is no mechanism through which learners are able to compel schools 

to do so in order to accelerate the process to meet current needs, nor is there any 

mechanism to ensure that the newly drafted or reviewed policies are in fact non-

discriminatory (e.g. through a process that has some form of oversight).  
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12.2. Further, whilst we recognise that eradicating discrimination is a lengthy process that 

takes years to realise, there ought to be some form of protection against institutional 

racism that learners are able to use immediately, for example a mechanism through 

which to report discriminatory policies and practices to the DBE for immediate relief. 

 

13. EELC wishes to thank the DBE again for the opportunity to provide these important submissions 

and urges the DBE to contact us directly should there be any queries. 
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