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SECOND AMICUS CURIAE’S AFFIDAVIT

I, the undersigned

PRECILLAR TEVEDZERAI MOYO

do hereby make oath and state:

1.

i am an attorney at the Equal Education Law Centre, the attorneys for Equal

Education (“EE"), the second amicus curiae in this matter.

The facts deposed to in this affidavit are true and correct and, unless the context

indicates otherwise, fall within my personal knowledge.

This affidavit is filed in accordance with paragraph 2.5 of the order granted by this
Honourable Court on 23 April 2018 as varied on 5 June 2018 (“the structural
order”). It responds to the affidavit filed on behalf of the defendants on 30 August

2018 as contemplated in paragraphs 2.3.1 — 2.3.3 of the order.

This response will not address each and every paragraph of the defendants’
affidavit in sequence. Where | do not specifically traverse an allegation or assertion
made in the defendants’ affidavit, it is denied insofar as it is inconsistent with the

statements | make in this affidavit.
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5. The structural order directed the defendants to ensure that no learner, and
especially no child, is compelled to attend schools with unsafe and unsanitary

toilets.
6. Paragraph 2.2 if the structural order provided that:

“the first and second respondents are ordered to supply and install at each rural

school currently equipped with pit latrines in the Province of Limpopo with:

2.2.1 a sufficient number of toilets for each school for the use of children
which are easily accessible, secure and safe and which provide privacy and
promote health and hygiene based on an assessment of the most suitable,

safe and hygienic sanitation technology.” (emphasis is my own)

7. In paragraph 2.3 of the order, the Court detailed what information it required to give

effect to the structural order and stated:

2.3 The first and second respondents, are ordered to furnish this court with the

following information:

2.3.1 a list containing the names and location of all the schools in rural areas

with pit toilets for use by learners;

2.3.2 the estimated period required to replace all the current pit toilets at

schools so identified;

2.3.3 a detailed programme developed by the relevant experts based [sic]
for the installation of the toilets on an assessment made in respect of the

suitable sanitation technology requirements of each school inclusive of
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a proposed date (and reasons for the proposed date} for the

commencement of the work referred fo supra.” (emphasis is my own).

8. The structural order required the defendants to file their affidavit setting out the

above information by 30 July 2018.

9. The High Court judgment in this matter was handed down in April 2018. That was
more than five years after Michael Komape died in a pit latrine at Mahlodumela
Lower Primary School. One month before the Curt’s judgment in Michael's case,
another child, also aged 5, died after falling through a ditapidated pit latrine. Her
name was Lumka Mkhethwa, and her death took place at Luna Primary School in

Mbizana, in the Eastern Cape province.’

10.1n March 2018, following Lumka's death, President Cyril Ramaphosa instructed the
first defendant, the Minister of Basic Education (“the Minister”), to conduct an audit
of the sanitation at all public schools in South Africa within one month, and provide
a plan to fix inadequate sanitation facilities in those schools within three months.?

Following this Court’s judgment, the spokesperson for the Minister said:

“We have also noted the order as the department that we need fo provide certain
information to the court. Fortunately that is the information that the President had
already directed the Minister to put together. We were currently in the process of
putting together all the schools with pit latrines, a plan of how those pit latrines

are going to be eradicated and that plan is going to be costed.

1 i¥'s Too Late for Lumka, Daily Sun Online, 22 March 2018. Accessible at
https:/fwww.dailysun.co.za/News/National/its-too-late-for-lumka-20180321

2 Ramaphosa Sets Deadline for Removal of Pit Toilets at Schools EWN Online, 16 March 2018.
Accessible at hitps://fewn.co.za/2018/03/16/ramaphosa-sets-deadline-for-removal-of-pit-toilets-at-
schools
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And of course now that there is a court order we are going to also put time frames
of when the work will commence and when we believe the work will be finished.
We will comply with the order, we don't have an option, but it's work we had
already started to do because we are committed to provide suitable infrastructure

not only for our learners but our teachers as well.”

11.Given the nature of these issues, the statement of the Department of Basic
Education, and the urgency arising from another death as a result of poor school
sanitation, it was surprising and disappointing then that at the last hour, during the
afternoon of 30 July 2018, the defendants notified the Plaintiffs and EE that they

would apply for an extension of a month to file the report.

12.1n addition, the Regulations Relating to Minimum Uniform Norms and Standards
for School Infrastructure (“the Norms and Standards”) require each provincial
education department to provide the Minister, annually, with an updated report and
plan on how the province is meeting the standards and time frames set out in the
regulations. In other words, this Court’s order did not require the Limpopo
Provincial Department of Education (“the Provincial Department”) to do anything
new. The order required the Provincial Department to provide information and to
report on a matter that it has been obliged to report, and ought to have been
reporting, to the Minister since 29 November 2014. With relatively up to date
documents required as a matter of course, it seems even more strange that the
defendants should ask for an extension at the last minute. The only reasonable
inference to be drawn from this conduct is that the Provincial Department has never

taken its reporting obligations in terms of the Norms and Standards seriously. But

3 Court Dismisses Damages Claim by Komape Family Mall and Guardian Online, 23 April 2018.
Accessible at https://mg.co.za/article/2018-04-23-court-dismisses-damages-claim-by-komape-family
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even more worrying is that the Minister and the National Department have never
sought to hold the Provincial Department o account in that regard. After all, at
some point the Minister and the National Department had taken over the
administration of the Provincial Department and if they took their obligations
seriously one would have expected them to have instituted an information
gathering and regular reporting framework which the Provincial Department would
simply have continued with once they were no longer under administration. This
demonstrates that both the Provincial and National Department do not take their

obligations in terms of the Norms and Standards seriously.

13.1n response to their request for an extension, Equal Education addressed a letter

to the defendants. We noted that their late request for an extension provided no

meaningful opportunity to oppose it. There had been no explanation for why this
extension was requested on the afternoon of the deadline for filing. We informed
the defendants that we would therefore not oppose the request for an extension,

in the interests of ensuring the filing of the full programme as soon as possible. Our

fetter of 7 August 2018 is annexed marked “PM1”.

14.0n 30 August 2018, the defendants filed their affidavit.

15.1t is a woefully inadequate response to the structural order. It displays a callous
disregard for the risks associated with unsafe pit toilets. It flies in the face of the
department's constitutional duties to provide basic education to its learners and to

treat its leaners with dignity and respect.

16.1t is unconscionable that young learners continue to be at risk of a fatal accident
on a daily basis at their schools, while the officials that are entrusted with their

protection remain supine, acting without any sense of urgency.



17.1t is important to remind these officials of their Constitutional obligations and how
they ought to conduct themselves in the hope that they will do so in future. Our

courts have expressed some of the State’s constitutional obligations as follows:

17.1 An organ of State should be exemplary in its compliance with the

fundamental constitutional principles.*

17.2 The Constitution commands all organs of state to be loyal to the Constitution

and requires that public administration be conducted on the basis that

“veople’s needs must be responded fo.”

17.3 An organ of State has a duty of compassion and common humanity towards

those it interacts with.®

17.4 Government must not misuse the mechanisms of the law, and must not

litigate as if it is at war with its citizens.”

17.5 Organs of state bear a special obligation to ensure that the work of courts is

not impeded,® and must assist the courts to ensure their effectiveness.

17.6 There is a higher duty on the state to respect the law, to fulfil procedural

requirements and to tread respectfully when dealing with rights. Government

4 Lesapo v North West Agricultural Bank and Another 1999 (12) BCLR 1420 (CC) par 17

5 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government and
Another v Ngxuza and Others 2001 (10) BCLR 1039 (A) para 15
8 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government and

Another v Ngxuza and Others 2001 (10) BCLR 1039 (A); Njongi v Member of the Executive
Council, Department of Welfare, Eastern Cape 2008 (6) BCLR 571 (CC) para 79 and Kate v
MEC for Department of Welfare, Fastern Cape 2005 (1) SA 141 (SE), [2005] 1 All 8A 745 (SE)

para 16

7 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government and
Another v Ngxuza and Others 2001 (10) BCLR 1039 (A) para 15

8 South African Liquor Traders Association and Others v Chairperson, Gauteng Liquor Board and

Others 2006 (8) BCLR 901 (CC) para 49
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is not an indigent or bewildered litigant, adrift on a sea of litigious uncertainty,
to whom the courts must extend a procedure-circumventing lifeline. It is the

Constitution’s primary agent. It must do right, and it must do it properly.®

17.7 It is important that governmental institutions respect the rights of those with

whom it transacts. Government should be a scrupulous role model.™®

17 .8 In Mohamed and another v President of the Republic of South Africa and

others'! the Constitutional Court stated the following:

“South Africa is a young democracy still finding its way to full compliance
with the values and ideals enshrined in the Constitution. It is therefore
important that the State lead by example. This principle cannot be put
petter than in the celebrated words of Justice Brandeis in Olmstead et al
v United States:

“In a government of laws, existence of the government will be
imperilled if it fails to observe the law scrupulously . . .
Government is the potent, omnipresent teacher. For good or for
ill, it teaches the whole people by its example . . . If the
government becomes a lawbreaker, it breeds contempt for the
law; it invites every man to become a law unto himself; it invites

anarchy.”

18.The authorities quoted above are by no means an exhaustive list. However, they

should inform the State’s understanding of its obligations and the alacrity with

9 Member of the Executive Council for Health, Eastern Cape and another v Kirland Investments
(Pty) Ltd t/a Eye & Lazer Institute 2014 (5) BCLR 547 (CC) para 82

13 MEC: Department of Police, Roads and Transport, Free State Provincial Government v Terra
Graphics (Pty) Lid t/a Terra Works and another [2015] 4 All SA 255 (SCA) para 21

" 2001 (3) SA 893 (CC), 2001 (7) BCLR 685 {CC) at para 69 (footnotes omitted)
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which it should be addressing this problem which poses a devastating risk to the

most vulnerable people in society.

19.In terms of the order, Equal Education was permitted to file a response to the
Departments’ report by 28 September 2018. In light of the defendants’ delay, and
to avoid potentially duplicating the response by the Plaintiffs, Equal Education
wrote to the parties on 17 September 2018 requesting an extension of fime until 5
October 2018. A copy of the letter is annexed marked “PM2”. On 20 September
2018 the defendants’ attorney informed Equal Education by email that the
defendants had no objection to the revised timing. A copy of that email is annexed

marked “PM3”.

20.This affidavit outlines the critical shortcomings in the- defendants’ report. Having
had sight of the response filed on behalf of the plaintiffs on 27 September 2018,
Equal Education records its alignment with the submissions of the plaintiffs,
particularly in relation to the budgetary analysis and the need for a more urgent
programme for the alleviation of dangerous and unsanitary school infrastructure in

Limpopo.

21.Equal Education also submits that the defendants have failed to comply with their
obligations in terms of paragraphs 2.3.1 - 2.3.3 of the High Court's order. The

programme they have filed is inadequate and, in parts, incorrect.

22.1n the remainder of this affidavit, | explain the deficiencies in the defendant's
affidavit in greater detail and suggest the appropriate steps to remedy it. The

affidavit proceeds in four parts:

¢TI
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22.2

22.3

22.4

In PART A, | set out the context in which, and the purpose for which, the
structural order was granted, and the nature of the defendants’ obligations

arising from it.

In PART B, | set out the ways in which the defendants are in breach of the

structural order, the Constitution and the Norms and Standards.

in PART C, | inform the Court of facts on the ground in respect of a sample
of 16 schools which Equal Education visited in Limpopo, and what this

means for our understanding of the defendants’ affidavit.

In PART D, | propose the appropriate relief that this Court should consider
in light of the defendants’ failures and the- ongoing prejudice suffered by

children in the province.

lo
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PART A: CONTEXT OF THE STRUCTURAL ORDER AND THE DEFENDANTS’

OBLIGATIONS
The urgency of the issue and the need to protect learners

23. The structural relief granted by this Court arises out of the recognition that the tragic
facts before it - the horrific and avoidable death of 5 year old Michael Komape -

could happen again.

24.1t is an order designed to ensure that the defendants meet their constitutional
obligations to provide safe, adequate and hygienic school sanitation to children
and learners, and especially to address those structures that present a physical

danger to those most vuinerable.

25.The order must also be understood in the context of a country in which we know
that the threat of a repeat of what happened to Michael is all too real. In fact, as |
noted above, in March 2018 the tragedy did repeat itself, when 5 year old Lumka

Mkhethwa died in a pit latrine at her school in Bizana, Eastern Cape.

26.The order aims to restore and protect the dignity of learners attending schools

lacking proper sanitation, and the dignity of their parents. As the Court said:

“The systematic practice or policy, not to take active steps to equip schools in
rural areas with safe and adequate toilets, and by allowing the lack of adequate

sanitation in those schools is viewed as a breach of human dignity.”?

12 Paragraph 61 of the judgment

i
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“Society presently, and the future generations to come, have the right fo
reasonable action to rectify the current state of affairs. To take remedial action
will ensure that the learners in rural areas (and their parents) are recognised as

human beings and not second rate citizens.”?

27.The Court’'s judgment recognised that the defendants’ approach to the task of
providing safe and adequate sanitation required change, noting that the
Department of Education has made efforts to replace old pit latrines in “some”
schools but these efforts were “inadequate”, and that “history had shown that the

defendants lack the will to act in the interests of learners” 4.

28.The adequacy, and indeed the constitutionality, of the defendants’ programme
must be assessed with reference to its object. The programme is required to
“enforce, protect and prevent future encroachment of the rights of learners
protected in the Bill of Rights”*® and to “restore the dignity and wellbeing of learners

attending government schools™'® in Limpopo.

29.This Court also recognised that the defendants must develop a programme to
achieve the goal of restoring dignified sanitation to learners and protecting the
interests of children in the “shortest period of time”.'” The Court envisaged a
programme that would allow it to play a supervisory role to ensure that the

protection of the constitutional rights of children in the province.

13 Paragraph 63 of the judgment
4 Paragraph 71 of the judgment
15 |bid
18 1bid
17 Paragraph 71 of the judgment
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30.1In sum, the order obliged the defendants to devise a programme that rectified the
unconstitutional and life-threatening sanitation conditions at schools in Limpopo

and to do so urgently.

31.The programme of implementation that is adopted by this court must recognise

three things:

31.1 learners in the most dire need cannot wait years for the promise of adequate

sanitation;

31.2 small children going to school under potentially life threatening conditions cannot
wait patiently for the government to deal with the issue at their earliest

convenience;

31.3 dangerous situations must be identified and steps must be taken urgently to

address these risks.

The Norms and Standards

32.The defendants are bound by the provisions of the Norms and Standards'®Norms
and Standards. They recognise this in their own affidavit (see paragraphs 6.1 to
6.6 of their affidavit) but then fail to apply the Norms and Standards in developing

their programme.

18 GNR.920 of 29 November 2013 published in Government Gazette No. 37081
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33.The Norms and Standards were promulgated on 29 November 2013. As detailed
in the affidavit that Equal Education submitted as evidence at trial, this was after a

long campaign spearheaded by its members over a number of years.

34.Regulation 4 of Norms and Standards sets out timeframes for the provision of
different levels of school infrastructure to schools. Appropriately, they require

schools in the worst off position to be addressed first.

35.Regulation 12 of the Norms and Standards deals specifically with school sanitation.
It provides that all schools must have sufficient sanitation facilities (in accordance
with the ratios in Annexure G to the regulations), that are easily accessible to all
learners and educators, provide privacy and security, and promote health and

hygiene standards.

36.Regulation 12{4) reads as follows:

“Plain pit and bucket latrines are not allowed at schools”.

37.The regulation is simple: plain pit latrines and bucket toilets are prohibited. The
state was therefore required, from the time that the Norms and Standards took
effect in November 2013, to ensure that these were eradicated. The state has

hopelessly failed to comply with this obligation.

38.Regulation 4(5)(a) of the Norms and Standards says that the implementation of the
regulations is “where applicable, subject to the resources and co-operation of other
government agencies and entities responsible for infrastructure in general and the

making available of such infrastructure.”
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39.This qualification to the Norms and Standards is cited at paragraph 6.2 of the

defendants’ affidavit. However, the qualification is only relevant “where applicable”
and Equal Education submits it is not applicable to the prohibition contained in

regulation 12(4).

40.Even if it were, however, applicable, this does not constitute a licence fo the state

41

to ignore its obligations under the Norms and Standards to ensure that, amongst
other things, the sanitation in schools is “easily accessible to all learners and
educators, provide privacy and security, promote health and hygiene standards,
comply with all relevant laws and are maintained in good working order”. This
obligation ought to have informed and guided the development of the defendants’
programme. It did not. Instead, the defendants’ programme is simply a series of
excuses for the unjustified delay, until 2026, for the first pit latrines to be replaced

in the Province of Limpopo.

.Amongst those excuses are alleged “budgetary constraints” (paragraph 11 of the

defendants’ affidavit). However, in addition to what is set out in the plaintiffs’
affidavit in relation to these alleged “budgetary constraints”, it is also noteworthy
that these alleged constraints are inconsistent with the President’s recent Stimulus
Plan which was launched on 21 September 2018. The Plan includes the
completion of 1100 sanitation projects within the current financial year and
envisages that this will be funded through a fund, centralised in the presidency
which will include reprioritised and new funding of R50 billion. In the medium term,
the funds in this Stimulus Plan are set to exceed R400 billion. The Presidency’s

statement on the Stimulus Plan and related articles are annexed marked “PM4”.

15
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PART B: THE DEFICIENCIES OF THE DEFENDANTS’ PROGRAMME

The Defendants’ Programme

42.The defendants’ affidavit comprises 118 pages of which 22 pages are the main

affidavit and the remaining are annexures.

43.Annexure A, according to the defendants, comprises a list of all the schools in the
province that currently have pit latrines. Annexure B reports on the Enviro-Loo
system that the defendants have adopted as the ideal system to replace pit
latrines. Annexure C comprises a list of Accelerated Schools infrastructure

Delivery Initiative (ASIDI} projects.

44. According to the affidavit, there are 3752 public schools in the Limpopo Province.
1658 have sanitation needs. Of these 1658 schools with sanitation needs, 1489

are using pit latrines. That is 40% of the Province'’s schools.

45.The defendants say the Limpopo Department of Education has adopted Enviro-
L.oo technology as an ideal system for the province due fo low yields of ground
water and under-developed settlements. They say the system is “easy to install,

maintain and service” (paragraph 8.3 of the defendant’s affidavit).

46.The defendants estimate the cost to replace pit latrines with Enviro-Loos at
R1,645,824,000. They estimate that it will take 14 years from 2018-2031 to

eradicate all the pit latrines in the province. Remarkably, the defendants
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contemplate only commencing the overhaul project only in 2026 — some nine

years from now.

The Programme fails to comply with the order and meet constitutional standards

47.The Structural Order at 2.3.3 envisaged that the Departments would develop a
“detailed programme” that is “developed by the relevant experts”. The
departments’ affidavit makes no reference to which experts were consulted, if
any. It also fails to identify, if experts were indeed consulted, what their input was

in relation to the proposed programme.

48.Annexures A and B are also severely lacking in detail. They fail to disclose:

481 How the audit was conducted to establish which schools in the Province
have what infrastructure and whether such an audit specifically sought to
determine immediate risks to learners and others who access the school
premises. There is no sense of triage — of prioritising what are the most
urgent and dangerous cases and planning the timing of the projects

around this need.

48.2 How it came to be that the Enviro-Loo is the preferred system and what

other systems were evaluated in order to reach such a conclusion.

48.3 What the costing of the various systems included and more specifically
the costing relating to Enviro-Loo with regard to costs of installation and

maintenance thereof.

1+
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49.The affidavit also shows that the defendants have made no attempt to assess

which schools have sanitation structures that pose a danger to the physical safety
of learners. In light of the reasoning of this Court, the facts that led to this litigation,
and the tragedy that befell Lumka Mkhethwa just over one month prior to the

order, this omission is inexcusable.

50.While the court is provided with no information on schools with dangerous

51.

structures, and no plan for immediately addressing the risks posed by such
structures, the defendants blithely assert at paragraph 9.3 that it will only begin
construction from 2026. No explanation is given for this extreme delay. This
omission is wholly unacceptable. Keeping small children safe and alive when they
go to the bathroom at school is not a luxury that can be realised as and when it

suits the state.

The defendant’s timelines, as contained in the report, not only demonstrate a
stubborn disregard for their constitutional obligations and this Court's order, but
have clearly been put together haphazardly and without due consideration. This
is evident from the table detailed in paragraph 9.3 of the defendant’'s affidavit
which details the number of schools per district and the project start and expected
end dates. The implementation timeframe for each district is a period of 2 years.
This is irrespective of the number of schools and/or toilet seats that require
installation. It is clear that no detailed or careful attention was been given to the

creation of this table.

52.The programme falls well short of what was required from the defendants by

paragraphs 2.3.1 to 2.3.3 of the Court’s order. In sum, the defendants’ failure to

l%;

St
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cater for dangerous structures, their planning to begin to undertake work only in
2026, and their self-determined deadline of 2031, when the country’s current pre-
schoolers will, by then, have completed their matric, are entirely unreasonable,

unlawful and unconscionable.
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PART C: THE DEFENDANTS FAIL TO ACCOUNT FOR THE REALITY AT

SCHOOLS IN THE PROVINCE

53.From 3 to 7 September 2018 1, together with my colleague Ms Ziphokazi Sisilana
and staff and members of Equal Education visited 16 schools in Limpopo. The
sample of schools were all from within the Capricorn district, and were chosen
on the basis that Equal Education had previously conducted visits in July 2017 to
assess the infrastructure at those schools and it wanted to return to those schools
to determine whether any improvements had been made to their sanitation in the

interim.

54,1 attended 9 of the schools myself, while Ms Sisilana was part of the team that
attended at the remaining 7. Her confirmatory affidavit is annexed hereto marked

“PM5”.

55.Through a questionnaire presented to the principals, and our own inspection, we
compiled information on the sanitation at the schools visited. The data we
compiled is summarised and annexed hereto marked “PM6”. While our sample
size was fairly limited, it serves as an illustration of the types of deficiencies in the

defendant'’s affidavit and the plight that Limpopo schools continue to face.

56. These visits demonstrated that there are dangerous latrine structures which the
defendants’ affidavit fails to take into account. These circumstances are
“accidents” waiting to happen. These dangerous situations require immediate

attention and cannot wait until 2026, and beyond, to be addressed.

af
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57.Unsafe structures that we witnessed within our small sample included unstable
or collapsing toilets, old pits which had not been covered up to prevent access,
and toilets which are situated very far from school buildings and even outside the

school premises.

58.In addition to our finding that there are several schoois with dangerous structures
which require immediate intervention, our visit demonstrates that some of the

information provided by the defendants is incorrect.

59.10Ten of the 16 schools we visited had dangerous toilets. Shockingly, 5 of these
are not included in the list of schools to be addressed in the defendants’
programme. These 5 schools are Mmatshipi Secondary School, Tlakale
Mashashane Commercial School, Jupiter Pre-school, Madenathaga Primrary
School and Botsikana Secondary School. Even though our sample size was small
and randomly selected, the mere fact of this discrepancy raises serious questions

about the accuracy of the data used in compiling the defendants’ affidavit.

80.In the next section, | set out the details of each of the schools that we visited.

60.1 At Botsikana Secondary School, one ventilated improved pit latrine (VIP) toilet
in the girls bathroom had bricks missing in the seat structure and looked

unstable.

60.2 Mmatshipi Secondary School had a number of VIP toilets where the concrete
behind the toilet, which covers the actual pit, had started showing signs of

collapse or already had gaping holes. In some areas, the school had covered

N
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60.3

60.4

60.5

60.6

these holes with old zinc doors that were also deteriorating. A photograph of the

deteriorating concrete is annexed marked “PM7”.

M' Secondary School has Enviro Loos that have plastic covers behind the
toilet building where the pits need to be emptied. At four of these toilets, the
plastic covers had been badly damaged or entirely removed, leaving gaping
holes that expose the pit and pose both a safety and a health hazard. A

photograph of one of these holes is annexed marked “PM8”.

In addition to the dangerous situations noted above, some of the schools have

old pit toilets that have not been properly filled up or cordoned off.

At Botsikana Secondary School there is a big pit among an unstable pile of
bricks where old pit toilets used to be. Nothing has been done to prevent access
to the pit. It presents a terrible physical hazard to learners. A photograph of this
pit, along with a photograph of the missing brick in the girls’ toilet, is annexed

marked “PM9”.

Tlakale Mashashane Commercial School has a structure with four zinc toilets
that is busy collapsing and is clearly not being used anymore, but has not been
cordoned off. This structure stands among the other toilet blocks that are still in
use and so learners pass it regularly. A photograph of this collapsing structure,
together with a photograph illustrating its proximity to sanitation blocks which are

in use, is annexed marked “PM10”.

19 The school requested that its full name be withheld

A
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60.7

60.8

60.9

At Joel Sibasa Secondary School, there is an old brick building with four pit
toilets, which has almost entirely collapsed. This block is accessible to learners
and is right next o a toilet block that is still in use. In addition, the blocks that are
still in use, which are Enviro Loos and VIPS, include broken seats and doors. A
photograph of the collapsing structure, together with photographs of the

structures in use, are annexed marked “PM11”.

Rantshu Primary School had one pit toilet that had completely collapsed and
had been covered only by a flimsy old zinc sheet. A photograph of this is annexed

marked “PM12”.

The distance between the school buildings and the toilets are also a safety
concern at some schools. The risk associated with the distance to the toilets is
exacerbated by the fact that many toilets don't have doors and where toilets do

have doors, almost none lock.

60.10 At Rantshu Primary School the toilet blocks are not only far from the school,

but are also outside the school fence. This poses a safety risk to primary school
children who have to leave the school property to go to the toilet. It also means
that toilets are vulnerable to vandalism and misuse by people from outside the
school. A photograph showing the distance from the school to the toilets, and

their location outside the school's fenced grounds, is also illustrated in “PM12”.

60.11 The school is keeping one block of newly built toilets locked and because of its

distance from the school and accessibility to the public, has turned off water
supply to to prevent misuse. A photograph showing the locked block is annexed

marked “PM13”.

5
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60.12 Distance is also an issue at Seipone Secondary School, where learners

expressed not feeling safe using the toilets. At this school trees place the toilets

out of sight from the school buildings. Learners often go to the toilets in twos

because the doors do not lock and stand wide open if someone is not holding it.

Photographs illustrating the distance learners walk between the toilets and the

school, and a pit toilet at the school, are annexed marked “PN14”.

60.13 Tutwana Primary School is another school where toilets are far from the

classrooms. There is a gate right next to the toilets that stands open. While Equal

Education visited the school, there were community members using the gate and

walking through the school premises as a shortcut. Photographs illustrating the

distance to the toilets, the state of a pit latrine at the school and the distance

learners must travel to the toilets are annexed marked “PM15”.

60.14 At KG?2 Primary School toilets are far from the school and toilet doors do not

close, resulting in a lack of privacy and safety. pPhotographs showing a plain pit

latrine with no door at the school are annexed marked “PM16”.

61.The table below summarises our findings on dangerous structures at schools.

24

School Dangerous | Old toilets On the Construction
toilets not defendants’ | setto be
demolished | list? completed in
or cordoned terms of the
off defendants’
list?
Mmatshipi Secondary School 5 N N

2 The school requested that its full name be withheld.
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Tlakale Mashashane
Commercial School

M Secondary School

30 March 2031

Dr MJ Madiba Secondary

L2' Secondary

Tutwana Primary School

30 March 2031

Joel Sibasa Secondary School

21 March 2023

Jupiter Pre-school

DT?? Primary School

KG Primary School

31 March 2031

Seipone Secondary School

30 March 2031

Botsikana Secondary School

Matshelane Primary School

Rantshu Primary School

30 March 2031

George Moragula Secondary
School

J%3 Secondary School

ol O o|lO|=mi|N~N;mINnINIoC|O(R

Z Z < Z<ZIZ2Z2Z2<Xi<x|Z|2Z2 <

~|Z <ZzZX|RZ2ZXKZ1Z2|XK

30 March 2031

62.In the next table below, | summarise how many of the schools that we visited have
plain pit latrines. Of the 16 that we visited, 8 schools have plain pit lafrines in use.
This is in breach of the state’s obligation under the Norms and Standards to

eradicate plain pit latrines after November 2013.

63.4 of the 8 schools we found with pit latrines are not even listed in the defendants’
affidavit. This includes 2 of the schools that have no other sanitation facility. This
calls into serious question whether the remaining facts set out in the defendants’

affidavit are accurate.

21 The school requested that is full name be withheld.
22 The school requested that its full name be withheld.
23 The school requested that its full name be withheld.
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64.1 respectfully submit that the defendants must at least be required to identify
precisely who compiled the lists attached to the affidavit and then to have those

person(s} go over the facts again and verify their accuracy.

65. The table below summarises our findings on pit latrines at the schools we visited.

School Only Number of | On the Seats provided
plain pit | plain pit defendants’ | in the
toilets toilets?* list? defendants’ list

Mmatshipi Secondary School N 6 N

Tlakale Mashashane N 4

Commercial School N

M Secondary School N 0 Y 4

Dr MJ Madiba Secondary N 0

School N

L Secondary School N 0 N

Tutwana Primary School Y 17 Y 22

Joel Sibasa Secondary School N 0 Y 23

Jupiter Pre-school Y 6 N

DT Primrary School Y 7 N

KG Primary School Y 14 Y 18

Seipone Secondary School Y 8 Y 8

Botsikana Secondary School N 0 N

Matshelane Primary School N 0 N

Rantshu Primary School N 15 Y 20

George Moragula Secondary N 0

School N

J Secondary School N 0 Y 2

66.At many of the schools we visited there are pit latrine structures which were built

as VIPs, but where the ventilation system has collapsed and the school has

2| our assessment we did not categorise structures built as VIPS as plain pit latrines, even where the ventilation
has broken and the pit is essentially rendered a plain pit latrine. We also do not, for the purposes of this table,
include plain pit structures which are not being used but have not yet been demolished and/or cordoned off.

M
Y A




27

insufficient budget to be able to repair and maintain it. In this regard the biggest
issue is broken or missing pipes and in most cases these toilets do not have seat
covers. Schools we visited where pipes are missing include Mmatshipi
Secondary School, Joel Sibasa Secondary School and Rantshu Primary

School.

67.These latrines are essentially rendered ‘plain pit latrines’. There is nothing in the

defendants’ report which suggests that the national or provincial education
departments have a handle on these circumstances at schools, and are taking

them into account in their planning.

68.There is a similar issue with Enviro Loos, which in most cases have been fairly

recently constructed. At many of the schools with Enviro Loos that Equal
Education visited, pipes were missing or damaged, fans had stopped working, pit
covers had been removed or damaged and toilets did not have seat covers. We
were told by some of the principals that chemicals required for these loos are
expensive, and that emptying the Enviro Loos costs thousands of Rands a year.
As a result, only one of the schools we visited was emptying their Enviro-Loos
regularly. Schools where we encountered these issues include George Maragula
Secondary School, L Secondary School, M Secondary School and Tlakale

High School.

69.The defendants’ proposed programme will have Enviro-Loos rolled out to the

schools in Limpopo. However, these inherent problems with the continued
maintenance of Enviro-Loos do not appear to have been taken into account at all

by the defendants. In the light of the dilapidated state in which we found many of

¢
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these toilets, it is not clear that they will provide a long-term solution to the
problem of securing safe and hygienic sanitation infrastructure at schools in

Limpopo.

Planning to Fail: The Requirement to Provide Adequate Sanitation by 2020

70.Regulation 4(1)(b)(ii) read with regulation 4(3)(c) of the Norms and Standards
requires the provision of adequate sanitation to all schools by 29 November 2020.
This means not only that there should be proper, safe and sanitary latrines, but
also that there should be a hygienic ratio of learners to toilets at each school,

which must accord with the ratios in Annexure G to the regulations.

71.The defendants’ report fails not only to meet the requirements of the court order,

but also fails to cater for this regulatory requirement.

72.1n our small sample, only 9 of the schools which we visited had access to
adequate sanitation.?® When we then take into account the number of broken®

toilets at those schools, the number drops to only 5.

73.In their affidavit, the defendants plan to begin working on these toilets only in

2026. In some places, the annexures to the affidavit cite earlier dates, but none

25 | our assessment of the schools we visited, a school was only regarded as having adequate toilet
numbers i it met the minimum norms for both girls” and boys' toilets. Schools were regarded as meeting
the norms for boys' toilets if the total number of toilets plus urinals equalled the total number of sanitation
facilities required in the Norms and Standards, even if that total was made up of less urinals and more
toilets than set out in the norms or vice versa.

26 Equal Education takes a ‘working toilet’ to mean one that is, at the most basic level, able to fulfil its
function. For a flush toilet, this means that the toilet must be able to flush. The toilet must also be usable.
Where members of our team that visited schools agreed that a toilet is in such a bad condition that it
would dangerous to use it, the toilet was classified as broken. Toilets that had broken seats or doors
that do not lock, were still classified as ‘working’.

W
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73.2

73.3

74.

of the schools with inadequate sanitation that we saw has been identified or

documented in the Department's programme. For example:

At Matshelane Primary School there are 8 learner toilets, but 4 are not in a
working condition and therefore remain locked. The result is that 299 boys are
using two VIPs and 277 girls are using two VIPs. According to the Norms and
Standards, this school should have 8 girls’ toilets, 4 boys’ toilets and four urinals,
but the school does not appear on the list provided by the Defendants to this

Court.

L. Secondary School has 6 learner toilets. One toilet is broken, leaving the
school with 5 toilets and a ratio of 59 learners per toilet. According to the Norms
and Standards the school, which has 293 learners, should have 6 girls’ foilets, 2

boys' toilets and 4 urinals.

Dr MJ Madiba Secondary School has a serious shortage of toilets for girl
learners. The school only has 2 Enviro Loos for girls, but one of them is full,

leaving 118 girls with only 1 toilet.

None of these three schools, with serious sanitation needs, are dealt with on the

list attached to the defendants’ affidavit.

75.At Tutwana Primary School almost none of the toilets had doors. At Seipone

Secondary School the doors did not stay closed unless another learner was
holding it for their friend. While we did not record these toilets as broken in our

survey, it is unconscionable that learners should be expected to use toilets that

?‘\
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have no doors. If we did record these toilets as broken, Seipone Secondary
School would have no working toilets and Tutwana would have 1 working toilet.

76.
Internal Inconsistancies

77.0ne of the clear findings from our visits is that the information provided in the
annexures to the defendants’ affidavit is inadequate. This is reflected also within

the defendants’ own documents.

78.0n 14 August 2018, the President of the Republic of South Africa and the first
defendant held a Iaﬁnch of the “SAFE — Sanitation Appropriate For All —
Initiative”. The President’'s message at the launch was the state, civil society and
the private sector must work together to address the crisis in school sanitation

and eradicate pit latrines.

79. At the launch, a presentation was made, on behalf of the first defendant, on the
state of pit latrines and the plans to eradicate them. This was just two weeks prior
to the filing of the defendants’ affidavit. | annexe a copy of the SAFE presentation

marked “PM17”.

80.Slide 11 says the Limpopo province has 507 schools with only plain pit latrines
and unacceptable sanitation, and a further 853 schools where there is some form
of adequate sanitation, but there remain plain pit latrines not yet demolished. This

totals 1360. But paragraph 7.5 of the defendants’ affidavit says there are 1489.

T
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81.The defendants’ affidavit says that the cost of replacing all the pit latrines in
Limpopo is R1 645 824 000 but the SAFE initiative, which seems fo only budget
for those schools with only pit latrines, says the cost for Limpopo will be

R918 383 922 (slide 20 of the SAFE presentation).

82.This budgeting is in stark contrast to the findings of David Still, who gave evidence
at the trial, in a report compiled for Section27 on school sanitation. Mr Still's report
makes it clear that immediate measures to ensure safe sanitation is provided at
schools in need, can be provided at a fraction of the cost set out in the defendants’
report. A copy of the report is annexed marked “PM18” and the confirmatory

affidavit of Mr Still is annexed marked “PM19”.

Conclusion

83.The information set out above shows that the defendants have not only failed to
appreciate the urgent need for an intervention to secure the safety of sanitation
at schools in Limpopo but they have also presented inaccurate and incomplete
information. It also shows that they are, somehow, and within the space of only a
few weeks, presenting contradictory programmes and contradictory data in

different fora.

84.The submission of incorrect or inconsistent information is unacceptable in light of

the serious nature of this matter.

85.1 therefore address in the last part of this affidavit, Equal Education’s submissions

on an appropriate route for the court to follow in the circumstances.

81
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PART D: REMEDYING THE DEFENDANTS’ INADEQUATE PROGRAMME

86.The defendants’ proposed programme is seriously deficient and will require

86.1

86.2

86.3

86.4

86.5

86.6

86.7

revision. The defendants ought, therefore, to be ordered to reconsider the

programme presented in their affidavit and revise it in order to ensure that it —

assesses all schools in the Limpopo province, within a short period;

identifies which schools have dangerous sanitation and other dangerous
structures to which children, other learners, or staff are exposed;

provides for a further assessment of schools with inadequate sanitation and the
steps that need to be taken to address these inadequacies;

includes an urgent programme, ending no later than 6 months after the filing of
the revised affidavit, for the eradication of all access to any unsafe sanitation
structures;

where this eradication means that there will be insufficient numbers of toilet
facilities at any particular school, the programme must identify temporary
measures such as portable toilet facilities;

includes a programme for the eradication of all plain pit latrines as soon as
possible, and at least within 12 months of the filing of the revised programme,
including structures that were built as VIPs but which, by virtue of breakages or
poor maintenance, have been rendered ineffective;

includes a programme for compliance with the requirements of the provision of
adequate sanitation, in accordance with regulation 12 read with Annexure G of
the Norms and Standards, within the regulatory timeframe ending 29 November

2020.
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87.The plaintifis and Equal Education should be provided with an opportunity to
respond to the revised programme on the same basis as contemplated in the

previous order.

88.The quality and nature of the defendants’ currently proposed programme
indicates that far more work and analysis has to be done before the Court can
approve an adequate and effective programme to address the sanitation crisis at
schools in Limpopo. Given the programme’s lack of detail, unreasonable
timelines, evident inaccuracy and lack of transparency about how certain vital
conclusions were reached, it is necessary for the Court to direct the defendants

to revise the programme along the lines set out above.

89.Even after the programme is revised and the plaintiffs and Equal Education have
commented on it, we anticipate that it will be necessary for the Court to make
various directions to ensure there is proper monitoring of the implementation of
the programme. This will require some mechanism for regular oversight to track
the implementation outcomes of the programme. it may well be that it would be

appropriate for the Court to appoint a panel of experts to oversee this process.

90. However, the nature of this monitoring, evaluation and oversight will become
apparent once the full extent of the problem and the means to address it have
been identified by the defendants or relevant experts, as the structural order
required them to do. Equal Education reserves its rights to make further

submissions to the Court in this regard when appropriate fo do so.
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91. Such monitoring will have to continue until all schools in the province are provided

with safe, hygienic and adequate sanitation as required under paragraph 2.2 of

this Court’s order.
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DEPONENT

| hereby certify that the deponent has acknowledged that he knows and understands
the contents of this affidavit, which was signed and sworn to before me,
Commissioner of Oaths, at ...... HWLE ........... on this the D}. day of (()UD‘;E”Z/
2018 the regulations contained in Government Notice No R1258 of 21 July 1972, as
amended, and Government Notice No R1648 of 19 August 1977, as amended,

having been complied with.

COMMISSIONER OF OATHS
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7 August 2018
Ref:Komape
Enquiries: Mr D Linde/P Moyo
To:
The Defendants

C/0O The State Attorney Polokwane
36 Bodenstein Street

Block B, Second Floor

New High Court Building
Polokwane

Ref:394/15/PL{RA)

Email: MRamabu@@justice.qov.za

Copied to

The Plaintiffs

C/O Section 27 Attorneys

5% Floor, Braamfontein Centre

23 Jorissen Street

Braamfontein

Ref: S Linderboom

Email: linderboom@section27.org.za

Dear Colleagues

Re: Rosina Komape and Others v Minister of Basic Education & Others — Case
No 1416/2015 — Defendants’ Rule 27{1) Application

1. We write on behalf of our client, Equal Education (EE), the Second Amicus Curiae in
this matter. We refer to your application to extend the deadline which the Polokwane
High Court set for the provision of a programme for the replacement of pit latrines at

schools in Limpopo.

2. Paragraph 2.5 of the order of 23 April 2018, read together with the variation order of 5
June 2018, grants EE, along with the Plaintiffs, the right to respond to the programme.

3. We wish to record the following

The Equal Education Law Centre is managed Isivivana Centre Public Benefit Organisation
By the Equal Education Law Centre Trust. 3" Floor (Exemption No: 930038683}
8 Mzala Street
Khayelitsha, 7784

Trustees:

Adv Janice Bleazard Yoliswa Dwane T427 21461 1421/3551 NPO Na: 099-658-NPO
ltumeleng Mahabane Achmat Toefy F+27 86 572 4675 Trust Certificate No. IT2966/2011
Dr Ursula Hoadley Prof Halton Cheadle

lustice Catherine O'Regan info@eelawcentre.org.za The Equal Education Law Centre
Sindiswa Lingela www.eelawcentre.org,za Trust is a registered Trust,
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3.1. We

programme on the afternoon of the date of expiry of that timeframe. As a result of the

received your application to extend the timeframe for filing your detailed

defendants’ tardiness in bringing the application for extension, they have left no

meaningful opportunity for us to oppose the application, as the date set by the Court

for provision of the programme would, in any event, lapse. Your application offers no

proper explanation for this late filing.

3.2. The delay in compliance and the late filing of the Rule27(1) application has caused

prejudice to the parties and is prejudicial to the public interest.

3.2.1. Your failure to comply with the court order means that learners will be required to
endure for a further period conditions that are unsafe, unsanitary and, at times,
life threatening. They also continue to remain in the dark about what plans are in
place to address this crisis.

3.2.2. As you know, EE is a social movement whose membership is comprised
predominantly of learners in township and rural schools across Limpopo, the
Eastern Cape, KwaZulu-Natal, Gauteng and the Western Cape. EE members
have, for 10 years, been campaigning for the provision of safe and adequate
school infrastructure, including for the publication of up-to-date infrastructure
audits and work plans which are required by law.

3.2.3. Reguiations 4(6) and 4(7) of the Regulations Relating to Minimum Uniform Norms
and Standards for Public School Infrastructure compel each provincial education
MEC to report annually to the Minister on their planning and progress in
implementing infrastructure norms. The Regulations require that these plans
include a district by district breakdown of school infrastructure backlogs. It follows,
as a result, that relatively up to date plans and reports must have been prepared
and should be available. However, your application fails to acknowledge this and
to explain why these plans could not be provided.

The Equal Education Law Centre is managed Isivivana Centre Public Benefit Organisation
By the Equal Education taw Centre Trust. 3rd Floor (Exemption No: 930038683)
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Khayelitsha, 7784
Trustees:
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3.2.4. While your application requests an extension of the deadline for providing the full

reports contemplated in the order of the Honourable Justice Muiler, the

defendants assert that the status quo of pit latrines in schools in the Province has

already been ascertained. This means that the information required in terms of

paragraph 2.3.1 of the court order is “readily available”. It is, accordingly, not clear

why this information has not already been provided. If it had been provided, it

would have allowed members of EE, other organisations, and communities at

large to assess whether information relating to their schools has been adequately

captured.

3.3. Despite the prejudice to the parties and the public at large, we note that your

application is for an extension of one month, with the revised date for compliance

being 31 August 2018. In the interest of ensuring that the full programme

contemplated in the Court's order is provided no later than this date, our client does

not intend to oppose your application.

3.4. However, if you fail to comply with the court order by the revised date, we hold

instructions to oppose any attempt to extend the deadline further. We therefore require
that if, by 15 August 2018, the defendants anticipate that they will not be able to
comply with the order by 31 August 2018, they should file a fully motivated application

for extension by no later than 16 August 2018 so that EE and any other party wishing

to oppose such application will have a reasonable time within which to do so.

Yours sincerely

TR
EQUAL EDUCATION LAW CENTRE

Per: Mr D Linde
daniel@eelawcentre.org.za

The Equal Education Law Centre is managed Isivivana Centre
By the Equal Education Law Centre Trust, 3 Floor
8 Mzala Street
Khayelitsha, 7784

Trustees:
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17 September 2018
Ref:Komape
Enquiries: Mr D Linde/P Moyo

To:

The Plaintiffs

C/O Section 27 Attorneys

50 Floor, Braamfontein Centre

23 Jorissen Street

Braamfontein

Ref: S Linderboom

Email: linderboom@section27.org.za

And To:

The Defendants

C/O The State Attorney Polokwane
36 Bodenstein Street

Block B, Second Floor

New High Court Building
Polokwane

Ref:394/15/PL(RA)

Email; MRamabu@)justice.gov.za

Dear Colleagues

Re: Rosina Komape and Others v Minister of Basic Education & Others — Case
No 1416/2015 — Reply to the Department’s Sanitation Report

1. We write on behalf of our client, Equal Education (EE), the second amicus

curiae in this matter.

The Equal Education Law Centre is managed Isivivana Centre Public Benefit Organisation
By the Equal Education Law Centre Trust, 3™ Floor {Exemption No: 930038683)
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Khayelitsha, 7784

Trustees:
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Dr Ursula Hoadley Prof Halton Cheadle
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2. Our client intends to and is preparing a reply to the Departments’ report

submitted in terms of paragraph 2 of the 23 April Court Order. In terms of the

court order the reply is due on 28 September 2018.

3. We kindly request the parties indulgence to allow our client a one week

extension, ie to tender the reply on 5 October 2018 instead.

4. Kindly inform us of any objection to such extension by close of business on

Thursday, 20 September 2018, failing which we will proceed on the basis that

you have no objection to the amicus filing its reply by 5 October 2018.

s sincerely

EQUALmCATION LAW CENTRE
Per: Ms PT Moyo

precillar@eelawcentre.org.za
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By the Equal Education Law Centre Trust. 3" Floor
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92412018 Gmall - Rosina Komape and Others v Minister of Basic Education & Others- Reply to the Department's Sanitation Report (Extension Re...

Gma;l Daniel Linde <daanielinde@gmail.com>

Rosina Komape and Others v Minister of Basic Education & Others— Reply to the
Department’s Sanitation Report (Extension Request)

Precillar Moyeo <precillar@eelawcentre.org.za> 20 September 2018 at 15:59
To: Daniel Linde <daniel@eelawcentre.org.za>, Ziphokazi Sisilana <ziphokazi@eelawcentre.org.za>

---------- Forwarded message =--------

From: Ramabu Mphahlele <MRamabu@justice.gov.za>

Date: Thu, Sep 20, 2018 at 3:55 PM

Subject: RE: Rosina Komape and Others v Minister of Basic Education & Others— Reply to the Department's Sanitation
Report (Extension Reguest)

To: Predillar Moyo <preciliar@eelawcentre.org.za>

Good day
The above matter refers

We are not objecting to you request for an extension of time to file a reply to our client s report

Regards

M Ramabu

From: Precillar Moyo [mailto: precillar@eelawcentre.org.za]

Sent: Monday, September 17, 2018 11:35 AM

To: Sheniece Linderboom; Ramabu Mphahlele; Mukwevho Rendani

Cc: Daniel Linde; Ziphokazi Sisilana

Subject: Rosina Komape and Others v Minister of Basic Education & Others— Reply to the Department’s Sanitation
Report (Extension Request)

[Quoted text hidden]

Privileged/Confidential information may be contained in this message. If you are not the
addressee indicated in this message (or responsible for delivery of the message to such person)
you may not copy or deliver this message to anyone. In such case, you should destray this
message and kindly notify the sender by reply E-Mail. Please advise immediately if you or your
employer do not consent to e-mail messages of this kind. Opinions, conclusions and other
information in this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it.
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9/24/2018 Gmail - Rosina Komape and Others v Minister of Basic Education & Others— Reply to the Department's Sanitation Report {Extension Re...

All views expressed herein are the views of the author and do not reflect the views of the
Department of Justice unless specifically stated otherwise.

Privileged/Confidential information may be contained in this message. If you are not the addressee indicated in this
message (or respensible for delivery of the message to such person) you may not copy or deliver this message to
anyone. In such case, you should destroy this message and kindly notify the sender by reply E-Mail. Please advise
immediately if you or your employer do not consent to e-mail messages of this kind. Opinions, conclusions and other
information in this message that do not relate to the official business of the Department of Justice and Constitutional
Development shall be understood as neither given nor endorsed by it. All views expressed herein are the views of the
author and do not reflect the views of the Department of Justice unless specifically stated otherwise,

Privileged/Confidential information may be contained in this message. If you are not the
addressee indicated in this message (or responsible for delivery of the message to such person)
you may not copy or deliver this message to anyone, In such case, you should destroy this
message and kindly notify the sender by reply E-Mail. Please advise immediately if you or your
employer do not consent to e-mall messages of this kind. Opinions, cenclusions and other
information in this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it.
All views expressed herein are the views of the author and do not reflect the views of the
Department of Justice unless specifically stated otherwise.

Precillar Moyo

Telephone: +27 21 461 1421

Cell: + 27 67 013 8126

Email: precillar@eelawcentre.org.za

Address: 3rd Floor, Isivivana Centre, 8 Mzala Street, Khayelitsha, 7784

htips:/imail.google.com/mail/u/0?ik=40979ff37a&view=pt&search=ali&permmsgid=msg-{%3A16121352553557910588&simpl=msg-{%3A1612135256535... 2/2
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BUSINESSREPORT

#StimulusPackage Your health and education are
part of the plan

ECONOMY / 21 SEPTEMBER 2018, 12.40PM / SIPHELELE DLUDLA

President Cyril Ramaphosa. File Image: IOL

PRETORIA — President Cyril Ramaphosa said on Friday that the government would re-direct
resources towards addressing priority areas including health and education as part of stimulus
plans to reignite sluggish economic growth.

"To address some of the shortages in our hospitals, funding is being made available
immediately to buy beds and linen, while the Minister of Health and the National Health Council
will immediately fill 2 200 critical medical posts, including nurses and interns," Ramaphosa said.

"Additional funds will be directed to addressing the dire state of sanitation facilities in many

public schools, ensuring the completion of 1 100 sanitation projects in the current financial
year." :
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Ramaphosa said the R50 billion stimulus plan consisted of a range of measures, both financial
and non-financial, to be implemented immediately in a bid to ignite economic activity and
restore investor confidence.

He said the package had four broad parts, including the implementation of growth enhancing
economic reforms, reprioritisation of public spending to support job creation, the establishment
of an infrastructure fund, and addressing urgent matters in education and health.

"In total, the plan will result in reprioritised expenditure and new project level funding of around
R50bn. The minister of finance will provide more detail about the final amounts involved and the
specific areas affected during the Medium-Term Budget Policy Statement (next month),” said
Ramaphosa.

He said the government would estabiish an infrastructure fund and municipal infrastructure
improvement package in a bid to boost confidence in sectors affected by regulatory uncertainty
and inconsistency.

"We are decisively accelerating the implementation of key economic reforms. We have taken
decisive steps to rebuild investor confidence, end corruption and state capture, restore good
governance at state-owned enterprises and strengthen critical public institutions,” Ramaphosa
said.

"The measures we are announcing give priority to those areas of economic activity that will
have the greatest impact on youth, women and small businesses."

President Ramaphosa’s unveiling of the stimulus package will be followed by a jobs summit
and international investment conference next month.

- African News Agency (ANA)
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EYEWITNESS NEWS

"R400BN FUND TO TRANSFORN INFRASTRUCTURE PROJECTS'

The president announced government’s eagerly awaited economic stimulus package at a briefing in Pretoria on Friday.

o BT b
President Cyril Ramaphosd unveils an econamic stimulus package at the Union Buildings in Pretoria on 21 September 2018, Picture: @PresidencyZA/Twitter

SA Economy (https://ewn.co,.za/Topic/SA-Econom President, Cyril Ramagphpsa (hitps://ewn.co.za/Topic/President-Cyril-Ramaphosa Recesston {https://ewn.co.za/Toplc/Recession)
BarryBﬂtelr1a¥1((//glv17.co.za/Corm'i utﬂrs/%any%’ntenmn)l J_‘g__@}fs_ggg?ﬁ_ m(gg& P ¥ phosa; thtep P

PRETORIA - President Cyril Ramaphosa (https:/ewn.co.za/2018/09/21/ramaphosa-details-economic-stimulus-package-to-revive-economylhas announced
the establishment of a R400 billion infrastructure fund to drive economic growth through infrastructure development.

The president announced government’s eagerly awaited economic stimulus package (https://ewn.co.za/201 8/09/21/ramaphosa-stimulus-package-must-do-
more-than-revive-ecenomy-economists) at a briefing in Pretoria on Friday, Ramaphosa presented a wide-ranging econemic stimulus package which has

placed investment focus an agricuiture, townships and rural economies.

He reflected on the recent Statistics South Africa figures which place the country in a recession. The president says the R400 billion will be allocated to the
South Africa Infrastructure Fund.

“We have decided to set up what we call a South Africa [nfrastructure Fund, which will fundamentally transform our approach to the rell-out, building and
implementation of infrastructure projects.”

He says a team has been set up o manage the fund.

“The team will identify and quantify projects, like roads and dams, and engage the private sector to support the activities.”

Ramaphosa appeaied to all sectors of society to support the plan,

STIMULATE GROWTH

The government's newly unveiled economic stimulus package will inject much-needed capital into agriculture as welt as the township and rural economies.
The plans include a relook at red tape which is hindering international investment.

Ramaphosa says the economic stimuius package will invest in previcusly neglected areas.

“Township and rural entreprengurship funds are being established to provide finance to either scale up existing projects or provide start-up capital for new
projects.”

He adds the money will be redirected to projects to stimulate growth in townships and rural areas,
"we've prioritised the revitalisation or three regional and 26 township industrial parks.”
The full details will be revealed during the medium-term budget policy statement at the end of October.

WATCH: Ramaphaso announces ecorromic stimulus package
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President Cyril Ramaphosa: Economic stimulus and recovery plan

21 Sep 2018

Ministers,

Senior Officials,
Members of the Media,
Fellow South Africans,
Ladies and Gentlemen,

In the State of the Nation Address in February, we announced a range of measures that we would initiate to set the country
on a new path of growth, employment and transformation.

Since then, we have taken decisive steps to rebuild investor confidence, end corruption and state capture, restore good
governance at state owned enterprises and strengthen critical public institutions.

Yet, as is evident from the contraction of our economy in the first two quarters of the year, our economic difficulties are
severe and will take an extraordinary effort - and some time - to overcome,

For several years our economy has not grown at the pace needed fo create enough jobs or lift our people out of poverty.

Public finances have been constrained, fimiting the ability of government to expand its investment in economic and social
development.

In recent months, the structural weaknesses in our economy have been made worse by global factors such as a rising oil
price, weakening sentiment towards emerging markets and deteriorating trade relations between the US and other major
ecohomies,

This has negatively affected South Africans.

It Is in response to these factors, many of which are outside our control, that we are announcing today, following its adoption
by Cabinet, an economic stimulus and recovery plan.

The stimulus and recovery plan we are outlining consists of a range of measures, both financial and non-financial, that will be
implemented immediately to firstly ignite economic activity, secondly restore investor confidence, thirdly prevent further job
losses and create new jobs, and fourthly to address some urgent challenges that affect the conditions faced by vulnerahle
groups ameng our people,

The measures we are announcing give priotity to those areas of economic activity that will have the greatest impact on
youth, women and small businesses.

The stimulus and recovery plan has four broad parts: ﬁ-‘\/\
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Firstly, implementation of growth enhancing economic reforms.

Secondly, reprioritisation of public spending to support job creation.
Thirdly, the establishment of an Infrastructure Fund.

Fourthly, addressing urgent and pressing matters in education and health.
Fifthly, investing in municipal social infrastructure improvement,

it is generally agreed that in order for our economy to grow at a rate that will lead to job creation on a rmeaningiul scale, we
need to significantly increase levels of investment,

We are decisively and rapidly accelerating the implementation of key economic reforms that will unlock greater investment
in important growth sectors,

These reforms include immediate changes approved by Cabinet to South Africa's visa regime.

Within the next few months, amendments will be made to reguiations on the travel of minors, the list of countries requiring
visas to enter South Africa will be reviewed, an e-visas pilot will be implemented, and the visa requirements for highly skilled
foreigners will be revised.

These measures have the potential to boost tourism and-make business travel a lot more conducive.

Tourlsm continues to be a great job creator and through these measures we are confident that many more tourists will visit
South Africa.

It is imperative that South Africa restores investment and exploration levels in the mining sector as mining and mineral
beneficiation activities have significant potential to drive long term growth, exports and job growth.

Following extensive consultation that involved industry players, communities, labour and government, Cabinet approved the
revised Mining Charter.

This will revitalise the mining industry and provide certainty to investors while charting a sustainable path towards a
transformed and inclusive industry.

Parliament will be requested in terms of its Rules not to proceed with the Mineral and Petroleum Resources Development
Act Amendment Bill, which has contributed to a lot of uncertainty in the sector.

Separate legislation for the regulation of the oil and gas industry will be drafted through the government's legislative
process.

To reduce the cost of doing business, to boost exports and to make South African industry more cornpetitive, government
has begun a review of various administered prices, starting with electricity, port and rail tariffs,

Within the next few weeks, government will initiate the process for the allocation of high-demand radio spectrum to enable
licensing.

This will unlock significant value in the telecommunications sector, increase competition, promote investment and reduce
data costs.

Lower data costs wiil also provide relief for poor households and increase the overall competitiveness of the South African
econemy.

oM
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trade measures - within WTO rules - to protect poultry and other sensitive sectors and a vigorous crackdown on illegal
imports.

The central element of the economic stimulus and recovery plan is the reprioritisation of spending towards activities that
have the greatest impact on economic growth, domestic demand and job creation, with a particular emphasis on township

and rural economies, wemen and youth.

Our government has limited fiscal space to increase spending or borrowing, it is imperative that we make sure that the
resources that we do have are used to the greatest effect,

The reprioritisation of spending we are outlining as part of this stimulus and recovery plan will take place within the current
fiscal framework and in tine with the normal budgetary process.

Re-prioritised funding will be directed towards investments in agriculture and economic activity in townships and rural
areas,

Agriculture has massive potential for job creation in the immediate and long term.

The interventions we have identified will include a package of support measures for black commercial farmers so as to,
increase their entry into food vaiue chains through access to infrastructure like abattoirs and feedlots.

Blended finance will be mobilised from the Land Bank, Industrial Development Corporation and commercial banks.

The Land Bank is‘currentiy concluding transactions that wilf create employment opportunities in the agricultural sector over
the next 3 to 5 years.

A significant portion of the funding will go towards export-oriented crops that are highly labour intensive.
Government will finalise the signing of 30 years leases to enable farmers to mobilise funding for agricultural development.

As part of the work to develop agriculture and ensure effective land reform, | have appointed an advisory panel on land
reform that will guide the Inter-Ministerial Committee (IMC) on Land Reform chaired by Deputy President David Mabuza.

The 10-person panel is to advise government on the implementation of a fair and equitable land reform process that
redresses the injustices of the past, increases agricultural output, promotes economic growth and protects food security,

Further details of the mandate and composition of the panel will be made available in a separate statement.

in the second instance, reprioritised funding will also be re-directed towards igniting economic activity in townships and rural
areas.

We have prioritised the revitalisation of three regional and 26 township industrial parks as catalysts for broader economic
and industrial development in townships and rural areas.

A township and rural entrepreneurship fund is being established to provide finance to either scale up existing projects or
provide start-up capital for new projects.

In the third instance, we will also be re-directing resources towards addressing immediate challenges in health and
education, which are critical to the health, wellbeing and productivity of our people.

Arising from the priorities identified at the meeting of the President’s Coordinating Council earlier this week, additional funds
will be directed to addressing the dire state of sanitation facilities in many public schools, ensuring the completion of 1,100
sanitation projects in the current financial year.

P
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the Minister of Health and the National Health Council will immediately fill 2,200 critical medical posts, including nurses and
interns.

In total, the plan will result in reprioritised expenditure and new project level funding of around R50 billicn.

The Minister of Finance will provide more detail about the final amounts involved and the specific areas affected during the
Medium Term Budget Policy Statement next morth,

The stimulus and recovery plan prioritises infrastructure spending as a critical driver of economic activity.

Infrastructure expansion and maintenance has the potential to create jobs on a large scale, attract investment and lay a
foundation for sustainable economic expansion.

With a view to unlocking the potential to create more jobs on a large scale we have decided to set up a South Africa
Infrastructure Fund, which will fundamentally transform our approach to the rollout, building and implementation of
infrastructure projects,

The lessons we learnt in the 2010 World Cup infrastructure roliout will stand us in good stead as we set out this fund.

The South Africa Infrastructure Fund will reduce the current fragmentation of infrastructure spend and ensure more efficient
and effective use of resources.

The private sector will be invited to enter into meaningful partnerships with government in this fund.

The contribution from the fiscus towards the Infrastructure Fund over the medium-term expenditure framework period
would be in excess of R400 hillion, which we will use to leverage additional resources from developmental finance
institutions, multilateral development banks, and private lenders and investars,

To ensure these funds are used effectively and that projects are completed on time and on budget, we are establishing a
dedicated Infrastructure Execution Team in the Presidency that has extensive project inanagement and engineering

expertise to assist with project design and oversee implementation.

The team will identify and quantify ‘shovel ready’ public sector projects, such as roads and dams, and engage the private
sector to manage delivery.

The role of the PICC will be strengthened to ensure improved coordination across the three spheres.

As part of the reprioritisation of spending, additional infrastructure funding will be directed towards provincial and natianal
roads, human settlements, water infrastructure, schools, student accommodation and public transport,

In support of the stimulus efforts, the IBC wili be targeting to increase its approvals to R20 billion over 12 months, an
increase of 20% on the previous year,

This funding wilt target the productive sectors of the economy, including manufacturing, mining, industrial infrastructure and
sectors in distress.

We also need short term municipal investments to address the challenges that our people face.
We have identified 57 priority pilot municipalities in order to unlock infrastructure spending in the short term.

This spending will cover, among ather things, sewerage purification and reticulation, refuse sites, electricity reticulation and
water reservoirs.

Cutting across ali these measures are series of interventions to ensure that growth is labour intensive and that young people
in particular are drawn into the {abour market, \ M :
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Some of these measures include the extension of the Employment Tax Incentive for a further 10 years, with a review after
five years, greater support for public employment programmes, additional support for the clothing and textiles sector, and
the use of funds from the Unemployment Insurance Fund to support labour activation programmes.

Igniting economic activity requires partnership and collaboration,

It must be a national effort in which all of us work together to restore our economy to growth in the immediate term and
prepare the ground for sustainable, inclusive growth into our future,

We have held consultations with leaders from business and labour on this plan,

We are encouraged by the support they have pledged for the measures cutlined and many have undertaken to provide
resources and expertise to ensure its success.

We continue to draw on the guidance and support of bodies like the National Planning Commission, which will soon release
its own guidance on focal areas to stimulate the economy, and Government will continue to coordinate its work with
formations like the CEO Initiative.

We are certain that the measures we have outlined here will complement the deliberations at the forthcoming jobs Summit.

We are certaln that these Interventions will help to put the economy on a far firmer footing as current investors and potential
investors convene in Johannesburg for the Investment Conference at the end of October,

As South Africans, we have confronted challenges far greater than this before.

By working together, we managed to end a seermingly intractable conflict and set our country on the path to a peaceful
transition to democracy.

Now, we have it within us to come together once more and forge a new path of growth, jobs and transformation.

We are confident that the four elements of our economic stimulus and recovery package will play a decisive role in reversing
the recent contraction of the Scuth African economy.

Together, we are taking bold and concrete measures to ensure a clear and sustained improvement In the lives of all South
Africans.

[ thank you.

Issued by: The Presidency
More from: The Presidency
More on: Economy

RELATED INFORMATION

[Photo Gallery} President Cyril Ramaphosa announces measures to stimulate South African economy

[Video] President Cyril Ramaphosa announces measures to stimulate South African economy
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CONFIRMATORY AFFIDAVIT

[, the undersigned,

ZIPHOKAZI DIMPHO SISILANA

do hereby solemnly affirm and state:

1. | am an adult female, employed as a Candidate Attorney at the Equal
Education Law Centre, with its principal office situated at Third Floor,

Isivivana Centre, 8 Mzala Street, Khayelitsha.

2. The facts contained in this affidavit all fall within my personal knowledge

and are both true and correct.

3. | have read and understood the affidavit of Precillar Moyo and confirm

the contents as they relate to me are both true and correct.
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ZIPHOKAZI DIMPHO SISILANA -~ W
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| hereby certify that the deponent has acknowledged that he knows and
understands the contents of this affidavit, which was signed and sworn to
before me, Commissioner of Oaths, at HWWMJ on this the
............ day of October 2018 the regulations contained in Government
Notice No R1258 of 21 July 1972, as amended, and Government Notice No

R1648 of 19 August 1977, as amended, having been complied with.
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