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REPLYING AFFIDAVIT

TO FIRST TO FOURTH RESPONDENT’'S ANSWERING AFFIDAVITS

[, the undersigned
NTUTHUZO NDZOMO

do hereby state under oath:

1. | am the deputy general secretary of Equal Education ("EE”), and deposed to the
founding affidavit in this application, and am likewise authorised to depose to this

replying affidavit.

2. The facts deposed to in this affidavit are within my knowledge, except where

o
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indicated and | believe these facts to be true and correct.

3. | make submissions of law in this affidavit on the basis of advice received from the

Applicant’s legal representatives,

4. This affidavit is in reply to the affidavits filed by the First Respondent and the Third

Respondent.

41. This affidavit is in reply to the affidavit deposed to by the Second
Respondent, which affidavit states, at paragraph 1, that it is filed on behalf
also of the First Respondent, although the filing notice indicates only First

Respondent.

4.2. It is also in reply to the affidavit deposed to by the Fourth Respondent,
which affidavit states, at paragraph 1, that it is filed on behalf also of the
Third Respondent, although the filing notice indicates only Third

Respondent.

43, Where necessary | shall indicate the relevant answering affidavits as

“AA1” for the First Respondent, and "AA2” as the Third Respondent.

4.4, The Third Respondent's affidavit has a confirmatory affidavit from the
Provincial Treasury but which deponent does not speak on behalf of the

MEC for Finance, the Sixth Respondent.

4.5.  Where | refer to the Respondents herein below | am referring to the First to

Fourth Respondents.
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Ad paragraphs 1 to 3 of both affidavits:

5. These paragraphs are noted.

Ad paragraph 4 of AA1:

6. This paragraph is irrelevant, incorrect and belittling. | deny the contents thereof save
to admit that Applicant has and does act in the interest of learners, plays a

constructive role and intends to continue doing so.

Ad paragraph 5 of AA1 and paragraph 7 of AAZ:

7. This paragraph is noted. It is also noted that by failing to respond seriatim the First
and Second Respondent simply dloss over specific details and averments in a
defence of lack of funds and policy implementation without addressing the specific

issues.

Ad paragraph 6 of AA1:

8.  While this may be the First Respondent's understanding of the Applicant’s case, it
is submitted that it is neither complete nor accurate. Of particular concern is the
fact that no deponent has paid any regard to the principles of legality, which
mandate accountability and transparency, nor have they addressed at all the
principles of cooperative governance. These matters will be dealt with further in

argument.

M
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Ad paraaraph 7 of AA1 and paragraph 8 of AA2:

8. In part because of the error in its understanding of the case above, the First
Respondent makes the mistake of believing that the Applicant is seeking the
available resources be reallocated and therefore raise the issue of non-joinder. It is

mistaken,

10. The suggestion that each school in KwaZulu-Natal shouid be joined is wrong in

law. These matters will be addressed in argument.

11. The school principals and governing bodies joined as Respondents are joined
because the relief requires them to provide information regarding learners
attending their schools who are in need of transport as detailed in the notice of

motion. They also have an interest in the relief sought.

12. It would be impossible for an organisation such as the Applicant to investigate and
collate the information of each school in the province to determine whether the
learners are in need to transport. That is, it is submitted, the very responsibility of
the Department of Education, which in failing to do so, has necessitated the

launching of this application.

13. Sub-paragraph 7.1 of AA1 is therefore admitted, all else is denied.

Ad paragraph 8 of AA1 and paragraphs 4, 5 & 6 of AAZ;

14. The allegations are denied, but it is noted that it is admitted that a decision was

taken, and that the "decision” simply means that transport will be provided when

oM v-N\
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the budget allows.

15. The refusal to provide transport is stated in annexures “NN15" (para 6.2 page 347)
and “NN25" (page 406) to our founding affidavit. Furthermore, correspondence
requesting the decision for the current academic year, (annexure “NN26” & “NN27”
page 407 and 410 respectively), were unanswered, indicating that either no
decision had been made, or in the absence of any transport, that the decision for

the 2017 academic year was again in the negative.

Ad paragraph 9 of AA1 and paragraph 9 of AA2:

16. These allegations are denied.

17. It is unclear that there is a policy other than the National Policy and certainly if
there is a policy, it is not being implemented by the current status of provision of
scholar transport, which is without any rational basis for the administrative
decisions relating to the provision {or non-provision or refusal, as the case may be}

of transport.

18. Implementation that is not subject to review is only that in the narrow sense, and
does not extend to all aspects thereof. There is much which is reviewable, and in
particular, where human rights are being infringed the Constitution obliges
accountability and thus a review is mandated by the Constitution itself. | am
advised that all of the relief we seek is, in any event, sanctioned by the principle of

legality.

SERE
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Ad paragraph 10 of AA1 and paragraph 10 of AAZ:

19. ltis denied that this application was not brought in good time.

20. The 2017 academic year, started in January 2017, at which time learners are
registered in schools for the academic year, and further it was only in March 2017,
when the aforementioned correspondence relating to transport for this academic

year went unanswered that the cause of action arose.

21. We further note the intrinsic contradictions, firstly, that the Applicant should not
have brought this application at all but should have continued to find other ways of
achieving scholar transport provisioning; secondly, that there has never been a
decision to refuse transport, transport is simply not being provided; and thirdly that
PAJA does not apply but in terms of the timeframes of PAJA the application is out

of time.

22. ltis only in the event that the decision not to provide transport for this academic
year is not seen as separate from previous years, which | submit would be
inappropriate, that condonation is being sought. Each academic year is a distinct
year, where some learners leave school and new learners start. The needs of

each year are distinct and separate.

23. It is obvious from all the correspondence, and the relief sought, that the annuaf
compilation of learner information is believed to be necessary for the provision of

learner transport allocations.

24. The Department of Education’s "snap survey” on which so much reliance has been

N W
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placed during the applicant’s intervention, would indicate that at least the

Department of Education believes this to be the case.

In any event, the request for condonation, should any be necessary, is addressed

in our founding affidavit in section L of the affidavit.

Ad paragraphs 11 & 12 of AA1:

26.

These paragraphs are noted.

Ad paragraph 13 of AA1:

27.

28.

While basic criteria listed at 13.6 is welcome, especially in light of the run-around
the Applicant received in trying to establish this as is evidenced in the founding
affidavit. It is admitted, and it was so stated in my founding affidavit (at para 157 on
page 795), that applications from the schools for learner transport are based on

these basic criteria,

However, it is denied that the First and Second Respondents actually take all the
steps necessary to provide transport to learners who meet these criteria, and it is

certainly not clear that they have been applied consistently since 1 March 2013.

28.1. In fact, | refer to the an intrinsic contradiction in the answering affidavit

discussed at paragraph 59.4 below:

28.2. It would appear that either the criteria are insufficient to rationally prioritise

transport provision;

PP




REPLYING AFFIDAVIT TO 18T TO 4TH RESPONDENTS|10

28.3. Alternatively there is simply no will to do so, and it is simply done on an ad

hoc basis.

29. Furthermore, and yet again, there is no commitment to having a policy formulated
by any specific or even targeted date. Nor is there any acknowledgement that the
criteria, on its own without more, cannot guide the decision-making process so that

a rational basis of prioritisation can be employed.

Ad sub-paragraphs 14.1 to 14.3 of AA1:

30. Again, due to the First and Second Respondent's misunderstanding of the case as
stated above, it is misdirected. Firstly, the case does not concern the
implementation of the KZN Paolicy, if such policy existed, but that decisions made,

which affect learners, are violating learners’ basic right to education.

31. This is about administrative decision making which is done without considering
relevant factors, on an arbitrary and irrational basis, to which we assign inter alia
the lack of administrative procedures to collect the data on which to make rational
decisions, that the lack of policy lends itself to arbitrary decision making in
absence of factors to be considered and there being no or insufficient steps taken

to formulate any such policy.

32. These steps are not being prescribed by the relief sought, but rather being referred
back to the relevant authorities for reconsideration and decision-making based on

rational and relevant considerations.

N
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Ad sub-paragraphs 14.4 & 14.5 of AAT:

33.

34.

35.

36.

37.

The fact that access to school is acknowledged as an essential component of the

right to basic education is welcome.

The implication of such is that the right to basic education is immediately
realisable, and not a right “which the sfate, through reasonable measures, must
make progressively available and accessible”. As was noted in the founding
affidavit (paragraph 53 page 36), the South African Schools Act, 84 of 1986,

makes it compulsory to attend school until the age of 15 or grade 9.

If access to school is an essential component of the right to education then it
cannot be that policy on these matters and its implementation is purely political.

This remains an enforceable right of scholars.

To give effect to this right, and its essential component, places a duty on
government to determine which learners’ access to school is being compromised,
and to take the appropriate steps to provide access to school for learners. This
remains unfulfilled, and the balance of the relief sought is aimed to address that.
But acknowledging that access to school is an essential component is the starting

point.

To state that the declaratory order sought is self-serving and unnecessary is mind-

boggling.
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Ad sub-paragraphs 14.6 & 14.7 of AA1:

38.

39.

40.

41.

These paragraphs are noted.

Without detracting from that which has been stated previously and will be stated
later, it should also be noted that there are provinces where 100%, or nearly
100%, of the need of scholar transport is being met, and that KwaZulu-Natal has
the one of lowest percent of provision, second only North West Province, even as

against the inaccurate and under-recorded need within the province.

This is clearly demonstrated in annexure “NN22" of the founding affidavit at page

393.

It is noted also that although part of the National Policy is quoted here, there has
been no attempts and nor have the Respondents made any averments that they

are addressing any of the inter-departmental guidelines of the National Policy.

Ad sub-paragraphs 14.8 to 14.10 at AA1:

42.

43.

44.

There is no evidence to support these averments in the manner that the decisions

are made, nor the information available on which to make the decisions.

While a flexible approach is to be lauded, it is only so if the factors on which the
decision is made are rational and relevant. And that, as evidenced later in the

answering affidavit, is not the basis.

The ad-hoc approach as desperate cases come to light could be avoided through

thorough investigations and proper prioritisation at the outset.

NP
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Ad paragraph 15 of AA1 and paraaraphs 11, 12 & 13 of AA2:

45. These paragraphs are noted.
46. Suffice to point out in AA1:

46.1. The discrepancies between the targeted numbers provided here, and
those provided elsewhere, for example that which was provided by the
Department of Transport, and that of the annexure “EVN1" also differs
greatly from what information has been supplied to us, during the course
of our interventions, and in particular what was provided to us at the

30 August 2016 meeting.

46.2. There is valid reason to believe that even this rough estimate of the
number of learners in need of transport is without accurate knowledge of
the actual situation and, in my submission, wholly inadequate based on

the guiding principles outlined in this answering affidavit.

46.3. There is no correlation between the targets set by the Department of
Education and any endeavours to either obtain a greater budget, to find
alternatives, to work with other departments efficiently or to tie in with the

public transport efforts.
47. And further in response to AA2:

47.1. The agreement was requested by the applicant prior to launching this

application and in response to our request, we were provided only with the

N0
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document annexure NN23, shown at page 394. It was our understanding
that the lack of written agreement between the departments was a
significant contributing factor to the lack of progress in relation to

addressing the problems with providing learner transport.

47.2.  We note that again although reference is made to this agreement, which
agreement is sanctioned and required in terms of the National Policy, that
the Respondents fail to annex the agreement or failing which, outline the
responsibilities in any detail. The lack of transparency allows for the lack of

accountability.

48. Furthermore, and as was highlighted, but without response, there is still no clarity
as to who defends the budget during the submissions to the province freasury. We
are now only months away from the process starting for the next year, and it
cannot be that this item which straddles the responsibility and accountability of the

two departments is left without a champion.

Ad paragraph 16 of AA1 and paragraphs 14 to 17 of AA2:

48. This procedure was noted in the founding affidavit in brief. However, a copy of the
‘REQUEST FOR LEARNER TRANSPORT” which is annexed hereto, marked
“‘RA1", which was provided to us during the course of our interventions clearly
shows that accurate information is not provided. In fact, it is obvious that that there
is no way of telling from this form where the learners live. From our own

intervention we know just how difficult it is to be able to capture this information,

w.(‘“
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and the time and effort required to properly gather this information and record it in
a way which can be utilised for planning purposes. It is our submission that this
cannot be done without the assistance of the schools themselves, in particular the
principals thorough understanding of their learners, and relaying that information to

the departments in sufficient detail to be able to prioritise and plan routes.

50. It was noted aiso in our founding affidavit (paragraph 207 at page 93) that the
principals of some of the schools with which we had dealings state that they simply
do not bother to send in these forms because it is perceived as an exercise in

futility.

51. The summary format provided from District to Department of Transport of the
information, as far as we are aware, despite our many requests to both
departments, provides little more than the number of learners and distances,
without any indication of the terrain, the direction or other pertinent information
such as other transport options available in the area other than the subsidised

buses provided by the Department of Transport.

52. [ have already highlighted the flaws in this planning process, at paragraph 204 of
the founding affidavit (page 91) by way of example of how events unfolded at the

three schools which did receive transport.

Ad paragraph 17 of AA1 and paragraph 18 to 26 of AAZ:

53. The content of this paragraph are not denied except as below, but commented on

W\
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54, Outside of compelling reasons to “force” a re-prioritising, there is no indication how
the ranking, at paragraph 17.1, is done of the schools on the list of schools

awaiting transport. This was raised in the founding affidavit, but not answered.

55. It must be stressed that had proper information been gathered timeously the

apparent urgency would have been avoided.

56. Likewise, if proper prioritising principles were guiding the decision making, the

problems which arose would very likely have been predictable.

57. Al budgeting endeavours employed under this process indicate that when required
more can be done, as it ought to be done. But this aspect is not addressed in full in

the answering affidavit. | shall revert to this at the appropriate place below.

58. Itis noted in regard to the “learners from 181 schools in KwaZulu-Natal risked their

lives daily by wading through rivers and dams”.

58.1. The lauded pilot ferry project in the proposal was for four schools, and
then expanded later to a further five schools at a cost of R7 million. Based
on the estimates provided in the proposal this would be for approximately

786 [earners in total, so therefore at a cost of R8905.85 per learner.

58.2. Based on the information provided in the joint presentation made by the
Department of Education and Department of Transport before the Portfolio
Committee for Basic Education, at page 19, which is annexed as “RAZ2",

the average cost per learner for transport is R3979.00 per learner.

W‘“
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R7 million would therefore have provided 1759 learners with transport as

opposed to the estimated 786 learners assisted with the ferry project.

58.3. While not decrying the ferry project, it does give one pause. Was the ferry
project rational or was it a vanity project, as suggested by the public
launch by the MEC? Could there have been an alternative solution? Did it
consider others in the community who may have needed to traverse the
same path for other purposes? How did it fit info the larger integrated

plan?

58.4. Although it was stated that the R7 million was paid from the Department of
Education’s budget, neither the Depariment of Education nor the
Department of Transport's vote mentions the expenditure on the ferry

project.
59. The annexed letter ("EVN3” at page 499) is of more than passing interest.

59.1. It indicates infer alia some of the reasons why transport is urgently
required amongst which includes 44 non-viable schools out of the 102.
This highlights the issue of closing of non-viable schools without pre-

planning access to schools situated further away.

59.2. It also indicates that “increased level of community awareness” perpetually
increased the demand especially in rural districts. Some schools, it notes,
were identified during the government’s community outreach programmes,

such as “Operation Sukuma Sakhe” by Portfolio Committee members and

M




REPLYING AFFIDAVIT TO 18T TO 4TH RESPONDENTS[18

59.3.

59.4.

59.5.

parliamentarians (see annexure "EVN3” to the answering affidavit at page

499). This does not seem to be a rational.

What about the schools not visited, how are they to be prioritised? Why
plan community outreach programmes to raise awareness without having
the ability or plans in place to provide for the demand that would be

generated?

| should point out further at “EVN3” that at paragraph 5 it is stated that
“learners that walk the longest distance will be prioritized and be given a
first preference” and then in the very next paragraph states the factors for
102 schools in urgent need of transport as “incidents of rape of learners”,
“drowning of learners and others strike [sic] by lightening while walking
long distances to appropriate schools”; “fatalities / accidents and death of
learmers whilst using illegal mode of transport, such as tractors, bakkies
efc to schools”, “some learners have been beafen [sic] by snakes while

walking fo school’ and "among the 102 schools that require transport

urgently there are 44 non viable schools...”

] pause to mention the criticism raised against the Applicant in paragraph 4
(page 463) of the answering affidavit that the publicising of this application
“resulting unfortunately in false hope amongst thousands of vulnerable
children”, when it coincides with the very efforts of the government

outreach programmes.
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59.6. The comment made by Ms NJ Dlamini, Senior General Manager, Branch:
Institutional Development Support, is perplexing “These include needs
identified by the HOD and MEC’. Are priorities set only when those in

need have the ear of those in power?

60. The remainder of this paragraph supports our submissions that the situation

61.

62.

regarding learner transport in the Province of KwaZulu-Natal is dire. More needs to
be done. It is insufficient and unacceptable to simply state budgeting constraints
when human rights are being violated. From what is stated here in the answering
affidavit and the annexures that support the answering affidavit, including
paragraph 6 of “EVN3” at page 500, learners are not only being denied access to
schools, but also their right to equality, human dignity, life and the right to security

of their person.

Not to mention that which is articulated in section 28(2) that the best interests of
the child are of paramount importance in every matter concerning the child. It is
submitted that the relevant departments are totally unaware of the needs of the
learners, have no system to be informed of the needs accurately, and therefore
have no possible way of being able to prioritise and provide transport in any
coherent and rational manner, so they throw their hands in the air and blame the

lack of available funds.

It is obvious that by requesting this Honourable Court to grant the relief sought that
the Department of Education and the Department of Transport is being pushed to

make improvements not only for the 12 schools, but by focusing the attention on

%’ﬁ\
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the problems in these 12 schools, there is every possibility that a rational and
informed basis will be introduced and appropriate steps taken in terms of inter
departmental cooperation and budgeting that will improve the lot of learners
throughout KwaZulu-Natal. In this regard prayer 3(f) cannot be ignored, as the

Respondents have chosen to do.

62.1. ltis, though, the 12 schools that the Applicant has worked with closely and
where we have sufficient knowledge and research to be able to support
the averments made in this application and in our dealings with the

relevant departments prior to launching this application.

62.2. It is noted though, that throughout this paragraph and indeed throughout
this affidavit, that the First and Second Respondents refers to schools, and
the number of schools and even the distance walked at each school, (see
paragraph 17.13) when in fact at any one school there will be learners who

walk varying distances.

62.3. It is noted also that the distances, even if only walked by 10 learners, is
horrendous. But if only 10 learners within the school walking that distance,
is the only solution really a department of Transport bus? What other
options have been considered? The answering affidavit is silent on that.

The relief sought includes the answer to that.

63. There is no indication of how the transport for learners could be co-ordinated into

the public transport considerations, not even in a single instance, and yet the

w\

planning of both falls within the Department of Transport.
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64. Nor is there any mention of the integration with municipal efforts, as is envisaged

in the National Policy.

65. At 17.15 it is acknowledged that we have “extensive knowledge of the problem’
and have acknowledged the budgetary issues, and yet the First and Second

Respondents are “surprised’ that this application is launched.

65.1. Itis precisely because of our extensive knowledge, which inciudes the lack
of inter-department co-operation, no realisation of the importance of a
rational decision making process and prioritisation, and fundamental tone

deafness it displays that requires such application.

65.2. The details provided in the First and Second Respondents’ own affidavit of
the dire situation should be galvanising it to gather accurate information, to
formulate and confirm a coherent provincial policy with a sense of urgency,
and to take the administrative steps necessary to improve the provision of

learner transport. It has done none of that.

Ad paragraph 18 of AA1:

66. Of the 12 schools named in this application, the Department of Education has

simply denied that five had any learners who were in need of transport.

66.1. It refused to engage, and from the lack of response to our letter for the
2017 academic year, refused to even investigate or gather the relevant
information on which to be able to make a decision relating to those

schools, let alone make a decision for this academic year.

) A
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66.2. The remainder are on a list of schools where there are learners in need of
transport without any transparency or commitment to how these learners
are prioritised, on what basis decisions are being made, what policy
governs the decision making process, and in some instances which body

is even responsible to the decision making.

67. These affidavits were obtained from learners in the course of our investigations
and to obtain an understanding of the learners’ lives and ability to get an
education, and in order to assess the impact that the provision of transport would

have for them.

68. It is worrying that the Respondents wish to treat at least some of these affidavits,
as inadmissible hearsay evidence, when it is the stories from the learners
themselves and told to us. They have reported in the previous paragraph facts in a
similar vein relating to learners. | do not understand the purpose of the intention to
strike off these affidavits, but will deal with that when such application is made. |

am advised that an application to strike out has to be brought in writing.

69. | confirm also that these affidavits were done for the purpose of confirming the
individual learner's stories. Rather than just being something that we have
fabricated, at worse, or just some gossip repeated without factual basis. | add that
it allowed us to emphasis to the learners that they were promising to be telling the
truth when relaying their stories, and that we didn’t just have a situation where one
learner told a 'bigger' tale than the previous one, and that we could rely on the

truth of their experience as relayed to us.
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70. But most importantly is the commitment given in subparagraphs 18.3 and 18.4
which forms part of the relief sought. In that alone, this application, as 'ilf advised’
as the First and Second Respondents’ claim it to be, has already achieved more

than our three previous years of requests.

71. We deny that any of the schools are being “freated according fo their relative merit
with other competing” schools awaiting learner transport. The Department of
Education and the Department of Transport have in their interactions with us, and
in these affidavits, not shown that their adminisirative processes provide them with
sufficient detailed information to make any rational and informed decisions

regarding transport.

Ad paragraph 19 of AA1.

72. | reiterate that it is precisely because of our particular knowledge, which is
admitted by the Respondents, that we have launched this application. In that
regard | incorporate what | have said above herein in response to the

Respondent’s allegations.

73. |, furthermore, point out that our recommendations which are quoted in the
subsequent sub-paragraphs have simply been ignored, with no consideration or

response to our recommendations regarding budgeting.

73.1. These include that despite the urgent need to provide transport there is no
funding for learner transport exclusively, that a call for a conditional grant

which would provide more reliable and consistent service with clarity on

vfﬁ
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available funds remains unheeded, that the policy funding model does not
address the growing demand, that an urgent solution is required, and the
factors that ought to be considered including not only distance but terrain

are simply ignored.

74. In fact, it is noteworthy that the Sixth to Ninth Respondenis have not filed any
affidavits in opposition to this application, and that there are other provinces, as
noted above, who are able to provide 100% of the learners in need of transport
with the needed transport. Clearly in those provinces the principles of cooperative

governance appear to be taken seriously.

75. It should be noted also that there are other provinces where the budget allocation
is vested with the department of education, as is the accountability, and the
department of education then in-sources the department of transport to provide the

transport in the most cost efficient manner.

75.1.  The purpose of allocating the budget within Transport would appear to be
for efficiencies and to allow the most effective utilization of resources in
dove-tailing the objective of learner transport with greater transport

objectives.

75.2. This does not appear to be happening at all. There is nothing that
indicates that general public transport and general transport infrastructure
play a part in the provision of learner transport, not even to the extent of

planning or priorities.
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Ad paraaraphs 20 & 21 of AA1:

76. While it is noted that budget allocations are political and legislative, the principle of
rationality is still required. Further, where human rights are being infringed, the
State cannot simply hide behind budgetary constraints. A budget and how money
is both allocated and spent, involves both executive and administrative actions,
which should have some rational connection to government policies. (This

assumes that the policy itself is rational.)

77. It is noted that the relief sought has not asked this Honourable Court to adjudicate
on the budget, but rather has, in part, sought the apparent budgetary constraints
be examined by the Respondents, explained by them and for them to indicate how
such constraints will be addressed. How this relief can be interpreted as
adjudicating on political or legislative prerogatives is beyond belief and can only be

understood in the Respondent’s incorrect surmising of the applicant’s case.

78. The First to Fourth Respondents have in their answering affidaviis avoided
addressing the actual issues raised firstly in the manner in which they have
answered to the founding affidavit, and then by broad stroke claims of budgetary

constraints all the while admitting to the dire situation of learner transport.

79. [ have already pointed out that the raised awareness about transport, and the right
to safe transport for learners, comes about in part as a result of the governments’

OWN awareness campaigns.

$ﬂ\
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80. | should not have to point out, but in the circumstances feel compelled to do so,
that the Courts and in particular the Constitutional Court has held that the State
cannot simply hide behind budgetary constraints, and that where a human right is
being infringed, where the State has failed to do what it is obliged to do, the Court
is obliged, by the Constitution, to intrude on their domain despite the separation of
powers, but only insofar as is necessary and while being cognisant of the

separation of powers. The relief sought is not inconsistent herewith.

81. The National Policy provides a framework for the provision of learner transport and
this answering affidavit states categorically that it is an “essential component’ to
the right of education, which is an immediately realisable right in terms of the Bill of

Rights.

82. And yet, even in the excerpts and the annexures, as limited as they are, to the
answering affidavit, the contradictions and lack of resolve to do anything to

address the problem of scholar transport is apparent.

83. In particular at sub paragraph 20.7, it is noted that even in the extract quoted from
the Finance MEC's foreword, which annexed “EVN4{(c)”, makes reference to an
“expansion of social spending’” which necessitates the need for “some fiscal
consolidation” and the “need to provide additional funding to new social spending
priorities”. It is submitted that leaner transport is indeed social spending, has been
the focus of awareness programmes, which have been budgeted for, and learner
transport should be a priority considering that it is an essential component of the

right to education.
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It should be noted also that it acknowledged that a “moderate recovery’ is
projected over the 2017/18 MTEF period, but with no corresponding increase is

planned in respect of learner transport.

At “EVN4(f)” ,at page 542, under discussion of the Budget Process and Medium
Term Expenditure Framework (MTEF) it is noted that fiscal consolidation cuts have
effected KwaZulu-Natal. But it also indicates that as a result the budgets have

been reprioritised as a focus, and that the other focus is “service delivery” aligned

to the 14 national outcomes and the NDP. Now these are not provided in full in the
annexure but if we look only at the 8 points lists on page 540 of the 14 national

outcomes, it is obvious that provision of learner transport is essential.

85.1. Point 1 — Quality basic education. If the learner can’t get to school or stay

awake at school, it doesn’t matter what the quality of education is.

85.2. Point 3 — All people in SA are and feel safe. On the Respondent’s own

version learners are not safe.

85.3. Point 5 — a skilled and capable workforce to support an inclusive growth
path. Except learners in the most poor areas, such as Nquthu, are not
being prioritised in any way, leaving the entire region excluded from ‘an

inclusive growth path’.

85.4. Point 7 — comprehensive rural development and land reform. Ignoring for
the moment land reform, if learners cannot get an education because they

cannot access the education, they will in no way be able to assist in rural

0 N
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85.5.

development but rather will become another statistic of uneducated rural
people flocking to urban centres where they believe they have some

possibility of eking out an existence.

Point 8 — sustainable human settlements and improved quality of
household life. The hours walked to school, even without the dangers
faced, immediately and significantly impacts the quality of household life,
but the impact of setting up learners to fail by not providing transpoit

where is it absolutely and most direly in need, means that those learners

will be relegated to a life of quiet desperation into adulthood, and unable to

provide any more for their children than were provided for them. It defeats

this object from the outset.

86. Moreover, it is noted at sub-paragraph 20.9 that National Treasury is “adding some

87.

funds for Education and Health”. At paragraph 21 it is noted that 48% the bulk of

budget allocation priority is on education. Access to education in terms of transport

provision to get to school however sits with the Department of Transport, and

therefore does not enjoy any priority. The absurdity thereof is blatant.

It is noted likewise that there is a substantial and increasing amount allocated to a

contingency reserve, and that this appears to be earmarked for wage negotiation

for government employees. The amount for the current year is R650 million, going

up to R1.287 billion for the following year. This is a mind boggling reserve, to state

the least, within a “no frills budgef’.
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88. The reduction in budgets and the associated cost-cutting measures are put up in
annexure “EVN4e” at page 541. It states “The aim of cost-cutting is to reduce
expenditure on "frills” and “nice to haves” and to re-direct these funds into service
delivery areas.” | submit that the approach taken in the Respondents answering
affidavits creates the impression that learner transport falis within “frifls” and “nice

fo haves”.

89. It states also at sub paragraph 8 that new expenditure items / projects / mandates
must be funded through internal reprioritisation and motivation that require new

funding must be submitted to Provincial Treasury to assess.

89.1. Learner transport cannot be seen as new expenditure, but even if it were,

there is a mechanism to achieve budgetary consideration.

89.2.  Furthermore, applying to National Treasury for funding may be another
mechanism available. | attached hereto, marked annexure “RA3” the
National Assembly internal question paper 21/2017 which was published

on 9 June 2017.

89.2.1. It asks whether the listed provinces, including KwaZulu-Natal,
have requested additional funding from National Treasury to cover

shortfalls in the 2017/18 scholar transport budgets.

89.2.2. The reply is in the negative. The provinces have not yet requested

additional funding. It is added that discussions are underway
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within the provincial departments to seek mechanisms to address

shortages.

89.2.3. While we are not convinced that this request is technically correct
in the absence of a conditional grant, it is our understanding that
the request from provincial departments should go to the
Provincial Treasury which may in turn request funds from National
Treasury. The question and answer presume that it is possible,

and therefore is of more than passing interest.

90. Furthermore, the budget cuts in Provincial Equitable Share (PES) relates directly
to the number of people within the province and the relative rise or fall in the

population of the province.

90.1. This is a rational way of distributing funding as a relative decrease in the
PES refiects a relative decreased in need. It does not account for the fact
that some provinces, in fact all but one, perform much better in meeting

the need for learner transport.

80.2.  Of concern is that the PES formula has been updated by a number of
various inputs including the “2016 School Realities Survey (SNAP

Survey)” (see the second subparagraph under 3.2 on page 543).

90.3. This is the very survey which at paragraph 209 of our founding affidavit we

raise concerns about. We note also at paragraph 222 that this year's

hp
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survey, which we have been advised informs transport provision decision

making, was not yet available.

Ad paraaraph 22 of AA1 and paragraph 27 & 28 of AAZ:

91. 1 submit that the first and second Respondent, while budgetary constraints may
exist, have been wholly inadequaie in their limited attempts to recognize and

realise the “right of access to education in all its facets”.

92. | note that the Department of Transport is ‘endeavouring to obtain this additional
funding’, but provides no details at all of any submissions, or otherwise, made in

order to obtain funding. !
\
93. 1 reiterate even when more funding is obtained, if it should indeed happen, there is

no rational and informed basis on how to allocate the provision of transport to the

learners in need thereof.

Ad paragraph 23 of AA1:

94. It is denied that the applicant has failed to establish any grounds for the relief

sought.

95. The failure to deal with submissions in detail is regretted, and fail to understand
how it would be proper to do so at the hearing without the facts being presented to

the Court on affidavit.
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Conclusion:

96. Save as is consistent with what is stated in the founding affidavit and this replying
affidavit, | deny each remaining allegation in the affidavits filed for the First to

Fourth Respondents.

97. The Applicant therefore persists in the relief sought in the notice of motion.

W MRdeome

DEPONENT: NTUTHUZO NDZOMO

| hereby cerify that the deponent has acknowledged to me that he/she knows and
understands the contents of this affidavit, which was signed and sworn to before
me at %@R&?%\@on this 1 | day of EXV\«I GussT 2017, and that
the terms of Regulations R1258 and R.1648 of 21 July 1972 and 19 August 1977,

respectively, have been complied with.
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Full name: mgﬁ-\/_ﬁ A

Address: 22 Mean £

Designation: PrL/
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SOUTHAFRICAN P {BOLICE - SERVICE |
TN SERVIE CENTRE
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LEARNER TRANSPORT PRO\IISION 2017118%

No of Iearn

| 'B_L_JDGET 2017/18 -

RA

Eastem Cape

R 498 000 000.00

2.

Free Sta‘:._:. 106

Gauteng 109 618I

KwaZulu-Natal 47 747 R s
Limpopo 34 049 R 274,000,000. 00

R 467,448,000.00

Northern Cape

R 125 310 000.00

287 100 000 00

Wéstern Cape
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NATIONAL ASSEMBLY
WRITTEN REPLY
QUESTION 1663

DATE OF PUBLICATION OF INTERNAL QUESTION PAPER: (9/06/2017

INTERNAL QUESTION PAPER: 21/2017

1663, Ms H S Boshoff (DA) to ask the Minister of Basic Education:

Whether, with regard to the presentation by her department to the Portfolio
Committces of Basic Education and Transport ecntitled Scholar Transport
Presentation to the Portfolio Committce on Basic Education on 23 May 2017, the (a)
Eastern Cape, (b) KwaZulu-Natal, (¢) Limpopo, (d) Mpumalanga, (¢) Northern Cape
and (f) North West provincial governments have requested additional funding from
the National Treasury to cover the shortfall in their 2017-18 scholar transport

budgets identified as totalling R639 943 9417
NWIBGOE

Response:

(a)(L)()(d)(e)(f) Information received from the said provinces indicates that the said
provinces have not as yet requested additional funding from the National Treasury to cover
the shortfall in their 2017-18 scholar transport budgets. However, discussions are underway
within the Provincial Departments to seek mechanisms to address the shortages from their
respective provincial budgets.
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