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1. INTRODUCTION

1.1 Equal Education ("EE") is a membership-based, democratic movement of learners,
parents, teachers and community members. Its core objective is to work towards

achieving quality and equality in education in South Africa.

1.2 As you are aware, EE (represented by the Equal Education Law Centre) brought
an application in March 2017 in the Pietermaritzburg High Court on the issue of
scholar transport (the "Application”). In November 2017, the court made an
agreement between the parties an order of court (the “Order”). EE understands that
subsequent to the Order having been handed down, a transport unit was
established, made up of members of the KZN Department of Education ("KZN
DoE"} (the “Transport Unit").

1.3 The Order required that by 1 April 2018, the KZN DoE take all reasonable steps in
terms of the KZN provincial scholar transport policy published in or around 2013
(“2013 KZN Policy”)," around which there has been much uncertainty regarding its
validity and the status of its implementation, to provide scholar transport to the
learners of the 12 listed schools in Nquthu, and that the KZN DoE and KZN
Department of Transport ("KZN DoT") report back to the court on the following;

1.3.1 the status of the scholar transport policy being applied in the province, and if
not yet finalised, by when it will be finalised,

1.3.2 the co-operative governance structures within the prO\}ince and national
government, and how these structures will plan, provision for, implement,
monitor and evaluate scholar fransport in the province;

1.3.3 the alternative options and models considered for scholar transport and

whether and by when these will be implemented; and

1.3.4 to the extent that the KZN DoE and KZN DoT continue to maintain that they
are unable to provide further transport to other schools in the province, what
plans are in place to address need in the province and by when such need is
expected to be fulfilled.

1.4 It bears emphasis that the Order requires certainty to be provided to the court on
the provincial policy being applied in the province by 1 April 2018. The Transport

1 KwazZulu-Natal Department of Education Policy on Learner Transport for Public Schools, 2013.
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Unit informed EE at meetings held in KwaZulu-Natal on 1 February 2018 and on
9 March 2018, that it is in the process of preparing a new KZN scholar transport
policy ("new KZN Policy”). As an organisation seeking to improve the provisioning
of scholar transport in the province and nationally, EE has accepted an invitation to
make these submissions on the guiding principles and key factors that should

inform any policy drafting process.
2. EE’S APPROACH TO THE SUBMISSIONS

21 Rather than presenting the Transport Unit with a ‘template’ policy, these
submissions seek instead to identify and expound on key principles which the new
KZN Policy should incorporate and address in order to facilitate the adequate
provision of scholar transport in the province, and to set the standard which
government and other stakeholders must seek to achieve in such provigion of

scholar transport.

2.2 The above-mentioned ‘key principles’ are derived, primarily, having regard to the
National Learner Transport Policy (“National Policy"),? and the guiding principles
contained therein.?

23 One of the primary objectives of the National Policy is to “provide a uniform
approach fo norms and standards, promote coordination and cooperation amongst
stakeholders, and to provide a framework for monitoring and evaluation of learner
transport services”.* Importantly, the National Policy recognises that the purpose of
the National Land Transport Act, 2009 and its regulations is "fo prescribe national

principles, requirements, guidelines, frameworks and national norms and standards

that must be applied uniformly in the provinces” [Own Emphasis].®

2.4 All provincial policies, including the new KZN Policy, and provincial (and focal

government) implementation plans must therefore align with the National Policy.

2The National Leaner Transport Policy, promulgated and adopted by the national department of transport in
Government Gazette 39314 on 23 Octobher 2015,

3 For a preliminary critical analysis of the National Policy, please see EE and the EELC's submissions to the
Ministers of Transport and Basic Education dated 22 January 2016 ("Nationat Policy Submissions”}, which
National Policy Submissions are attached hereto as Annexe A. Briefly, whilst our National Policy Submissions
welcomed the much needed policy intervention and lauded the principles and objectives contained in the
National Policy, it criticised the lack of clarity and timeframes relating to achieving these objectives.

% Supro note 2 at page 8.

5 lbid at page 13,
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2.5 The ‘key principles’ are also derived having regard to:

2.51 examples of other scholar transport policies, including those adopted in the
Eastern Cape, Western Cape and Gauteng, as well as another KZN ‘draft’
policy which was not previously finalised by KZN DoT or KZN DoE;® and

2.5.2 the best interests of the learner.

2.6 It is impartant to iterate that EE wishes to make general submissions regarding the
key principles the new KZN Policy must address, and cannot, at this stage, make
more specific submissions without having regard to the precise approach the
Transport Unit is taking in preparing the new KZN Policy, or fo the proposed wording
of the new KZN Palicy. Accordingly, the submissions contained herein focus on the

following key areas for consideration in the process of finalising a new KZN Policy:

2.6.1 Co-operative governance, stakeholder cooperation integrated planning;
2.6.2 Criteria for eligibility;

2.6.3 Data availability and quality;

2.6.4 Types of learner transpart services;
26.5 Safety and security;

2.6.6 Procurement;

2.6.7 Funding and provisioning;

2.6.8 Complaints;

26.9 Monitoring and evaluation;

2.6.10 Review of the palicy;

2.6.11 Termination of the policy.

5 EE was informed of this ‘other’ draft policy at a meeting with the KZN Dok and was further informed by KZN
DoE that the draft policy was awaiting input from the KZN DoT; however, transport officials stated they were
unaware of this draft policy. The draft policy is undated, formulated by the KZN DoE and entitled “Draft Policy
on Dedicated Subsidised Learner Transport Services”. For ease of reference, we Include the Draft Policy on
Dedicated Subsidised Learner Transport Services as Annexe B,
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2.7

2.8

3.

3.1

3.2

3.3

The submissions contained herein are not intended {o be exhaustive and do not
preclude EE from making more specific submissions and recommendations once
the new KZN Palicy is published. The Transport Unit is strongly sncouraged to

provide opportunity for broad public comment on the new KZN Palicy.

EE also notes its support for the submissions made by Siphilisa Isizwe, amicus
curiae in the Application, on the rights of disabled learners and wishes to emphasise
that the new KZN Policy must adequately address and take account of the special

needs of learners with disabilities.

CO-OPERATIVE GOVERNANACE, STAKEHOLDER CO-OPERATION AND
INTEGRATED PLANNING

The National Policy recognises that learner transport planning and implementation
require a “multi-secforal coordination approach where various government
departments play significant roles”’ in accordance with the provisions and
principles of cooperative governance as set out in the Chapter 3 of the Constitution,

and in the Intergovernmental Relations Framework Act, 2005.2

The National Pclicy further recognises the lack of coordinated planning between
the provincial departments of education and transport and local authorities, and the
failure to cleatly allocate roles and responsibilities between national and provincial
departments of education and transport as particular obstacles. At a recent meeting
of the Sfanding Committee on Appropriations on Learner Transport held on
28 February 2018 ("SCOA Meeting”), the committee expressed its serious concemn
about the lack of intergovernmental cooperation, “particufarly between the
departments of Basic Education and Transport”® For example, it is often the case
that a provincial Dok believes that it is the sole responsibility of the provincial DoT
to motivate for and secure additional funds for scholar transport. The result is often
that neither party takes ownership of the budget and the budget fails to respond to

the need which it ultimately aims to address.

The new KZN Policy must therefore emphasise the importance of

intergovernmental and ather stakeholder cooperation and offer specific

7 Supra note 2 at page 17.

B Reference is made to section 41({1){h) of the Constitution, 1996 and section 4 of the Intergovernmental
Relations Framework Act, 2005,

® Media Statement issued by Parliament Communication Services on behalf of the Chairperson of the Standing
Committee on Appropriations, 28 February 2018, attached hereto as Annexe C.




3.3.1

3.3.141

3.3.1.2

3.3.1.3

3.4

3.4.1

3411

mechanisms by which this can be achieved. We submit that this can be achieved

by the new KZN Policy incorporating the following recommendations:

Clear identification of roles and responsibilities

We recommend the inclusion of a table in the new KZN Policy clearly
setting out the updated roles and responsibilities of the various
government departments and other stakeholders, such as school
governing bodies ("SGBs"), parents, teachers, learners, education
district offices, transport contractors and road authorities, as well as the
timelines according to which such roles and responsibilities must be
fulfilled.

In this regard, it is particularly important fo identify the single responsible
authority for the functions of, amongst others, identifying the extent of
need of scholar transport, for approving scholar transport applications,
for the provisioning of the transport and for securing funding for scholar
transport.

it is vague and confusing when a policy states that two departments or
authorities are responsible for the same function. By way of example, the
2013 KZN Policy currently states that “the identification of beneficiaries
for dedicated wholly subsidised fransport is the responsibility of both the
Department of Education and the Depattment of Transport’. Qur
experience indicates that this approach has led to severe lack of
coordination and role identification in the past. We therefore urge that the
new KZN Policy clearly sets out which relevant department will be
responsible for respective functions, and these functions be clearly
defined, relative to applicable timeframes.

Mechanisms for infergovernmental coordination

Importantly, the new KZN Policy must incorporate mechanisms which ensure
regular and meaningful engagement throughout the planning and
implementation stages. Such mechanisms may include placing obligations on
responsible parties to:

establish a joint provincial planning committee on learner transport, as
required by the National Policy, with representatives of the KZN DoT,
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3.4.1.2

3.4.1.3

3414

35

3.5.1

352

3.5.2.1

3.5.2.2

KZN DoE and the relevant municipalities to ensure integrated and
efficient planning and service design and dslivery, and for such
committee to be established within a specified period after the publication
of the new KZN Policy {e.g. within two months of the new KZN Policy
being published);

engage and consult with specified stakeholders at specified intervals (for
example, quarterly or biannually);

produce and circulate writfen reports of such engagements;

report to the National Interdepartmental Committee (NIDC) established

by the National Palicy.

Reqguirements of integrated planning

Integrated planning across all spheres of government is fundamental to the
success of learner transport provision. Inadequate planning could result in
problems such as insufficient allocation of resources, wastage of resources

and ultimately ineffective implementation of learner transport services.
Learner transport planning must therefore include:

a determination of fransport needs, amongst ofher things, through the
collection of learner data - see paragraph 5 below (data availability and

quality);

considerations of service design, including inter alia, detailed route
descriptions, vehicle types and modal integration, fimetables, trip costs,
trip lengths, travel times, stops and ranking information. The National
Policy notes that the service design process requires “extensive
consultation with other relevant stakeholders to ensure a fair distribution
of learner transport services”.*® EE submits that such ‘consuitation’ must
include consultation with organisations representing the interests of
disabled learners to ensure that the service design is able to

accommodate the needs of learners with disabilities;

W Sypra note 2 at page 22,




3.5.2.3 consideration of universal design and provision far the transport of
learners with disabilities;

3524 contracting and appointing of transport service providers — see
paragraph 8 {procurement and operator contracts); and

3.6.25 setvice costing and budgeting - see paragraph 9 below (funding and
provisioning).

4. CRITERIA FOR ELIGIBILITY

4.1 The National Policy recognises the identification of learners who need scholar
transport as a cruclal aspect of the provision of learner transport services and
explains that this information underscores hoth the planning and implementation
processes.'!

4.2 Having regard to other provincial schaolar transport policies, it is apparent that the
criteria according to which learners qualify as needing scholar fransport differ

considerably across provinces.

4.3 The 2013 KZN Policy currently lists the following criteria to be considered when

deciding who qualifies for scholar transport:

4.3.1 beneficiaries must be learners from Grade R o Grade 12;

4.3.2 the distance travelled must be more than 3 km bhetween home and school;
43.3 learner transport must be to the nearest appropriate grade school;

4.3.4 parent choice schools must not be accommodated by dedicated subsidized

transport, but rather through the main stream public transport system.

4.4 As mentioned above, the criteria by which learner transport is provided is crucial
and must strike a balance betweeh providing clear guidance on what factors will be
considered, taking into consideration the availability and quality of relevant data,*
and being able to flexibly accommodate the needs and best interests of learners.
Broadly speaking, we submit that the criteria listed in the new KZN Palicy should

be approached holistically, taking into account the factors relating to both the

W ihid.
12 see the concerns relating to data availability and quality discussed in paragraph 5.
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learner, including age and disability, as well as the route that learner must take to

and from school, including the terrain, weather conditions and safety, and that no

one factor be considered in isolation. In particular;

4.4.1

4.4.2

4.4.3

4.4.4

Harsh terrain and extreme weather conditions in KZN can make the journey
to and from school particularty difficult, especially for young, primary school
learners. For this reason, we recommend that the new KZN Policy distinguish
between primary school and high school learners when taking into account
distance as a criterion for determining need and eligibility for scholar

transport.®

Many learners in KZN are exposed to violent crime and threats fo their physical
well-being and safety cn their way to and from school. Areas prone to such
incidents should be identified, and this should be considered when applying

distance as a criterion for determining need and eligibility for scholar fransport.

As to the “school of choice” being excluded from dedicated subsidised
transport services, it must be borne in mind that often these ‘choices’ are made
in circumstances where the learner has not been admifted to the nearest
school, the nearest school does not offer adequate education, instruction in
the language appropriate to that learner, or does not offer the subjects which
the learner wishes to take. In addition to our submisslon in paragraph 4.4.5
helow, it is also important to note that the nearest school may not be able to
accommodate learners with disabilities. We therefore suggest that if the new
KZN Policy distinguishes between “schoot of need” and “school of choice”,
that it include a broad definition of “school of need” which allows learners to
attend “a school which offers quality education and instruction in a language
with which the learnser is comfortable, offers subjects which the learner
reguires to pursue his or her chosen career, and which can accommodate

learners special needs or disabilities”.

To exclude learners with access to public transport may operate unfairly and
in a discriminatory manner having regard 1o the fact that learners may not be
in a position to pay public transport fares. Our suggestions in paragraph 6

13 A distinction between older and younger learners is made in the “Policy Guidelines for Scholar Transport” in

the Eastern Cape.
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4.4.5

4.5

4.6

4.7

471

472

below, to consider incorporating different types of learner transport services

must therefore also be considered.

We note the glaring omission of the 2013 KZN Policy criteria regarding
learners with disabilities. This contradicts the National Policy, which expressly
states that “priority must be given fo leamers with disabilities, taking into

consideratfion] the nature of the disability”.*

In EE's meetings with the Transport Unit on 1 February 2018 and on 9 March 2018,
members of the Transport Unit confirmed that the KZN DoE would be applying a
3 km one-way measure when determining qualification for scholar transport in the
12 schools in Nquthu, as currently stipulated in the 2013 KZN Policy. However, the
Transport Unit indicated that the new KZN Policy will likely stipulate a 5 km one-
way measure when determining qualification for scholar transport going forward,

based on what the Transport Unit understands to be “national practice”.

EE raised concerns with this approach, pointing out that the National Policy makes
no reference to a 5 km distance, or to any measure of distance for that matter, and
that 5 km is a long commute and would prejudice learners, particularly young
learners. Whilst the Transport Unit acknowledged our concerns, members of the
Transport Unit indicated that budgetary and resource constraints would make
application of a 3 km measure impractical. EE maintains that a 5 km measure is
considerable, but in light of current realities, proposes in paragraphs 4.7.2 and 4.7.3
below, a staggered approach in terms of which a 3 km ohe-way measure be applied
to young, primary school learners, and that the 5 km one-way measure only be
applied to the assessment of whether older, high school learners qualify for scholar

transport.

In light of our discussions with the Transport Unit, and faking into account the
considerations in paragraph 4.4 above, we suggest the below criteria be applied to
determine whether learners qualify for learner transport in terms of the new KZN

Policy:
learners from Grade R to Grade 12 attending school in KZN; and

in the case of Grade R or primary school learners, learners who travel 3 km or

mare in one direction to or from school: or

1 supra note 2 at page 22,
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473 in the case of high school learners, learners who travel 5 km or more in one
direction to or from school.

4.8 Learners who do not immediately qualify for learner transport in terms of paragraph
4.7 above may siill qualify for scholar transport taking into account other factors
relating to the learner, as well as the route that learner must take to and from school,

including, but not limited to:

4.8.1 whether the learner has any disability, taking into consideration the nature of
the disability;
482 the terrain and other the physical dangers faced by the learner, inciuding the

threat of violent crime; or

483 where there is a need for emergency provisioning of transport, for instance,

where learners are in immediate physical danger."

4.9 Where learners to not immediately qualify for scholar transport in terms of the
criteria set out in paragraph 4.7 above, and the relevant parties responsible for
identifying qualifying learners must have regard to the ‘additional factors’ set out in
paragraph 4.8, such responsible parties must report on how the decision of whether
or not to provide scholar transport was reached. That is, which factors were
considered, and how each factor was weighted, etc.'®

4,10 The new KZN Policy must clearly identify the parties respansible for considering
and assessing the above criteria in order to identify qualifying learners.

5. DATA AVAILABILITY AND QUALITY

5.1 The National Policy states that “earner transport planning must start with
determination of need”, and that “this information should feed info the development

5 Please see our comments on emergency provisioning In paragraph 9.6 below.,

18 We recommend that the KZN DoE consider a system of prioritisation, potentially by way of assigning points to
the criteria for prioritisation purposes, for example in the following categories, 1) Factors affecting the physical
safety of the learner; 2) Factors affecting the quality of learning of the learner; 3) Learner disabilities; 4)
Compliance with policy criteria contained in paragraph 4.6. Each learner application for scholar transport can be
ranked in order of priority, with the applications with higher points ranked with higher priority, EE has not tested
this system, but proposes that this or some similar system be considered and potentially workshopped by the
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52

5.3

5.4

of provincial learner fransport strategies and municipal ITPs to ensure alignment
and Integration with other public transport programimes”."’

The determination of need requires access to reliable data. The 2013 KZN Policy
itself recognises the difficulties with accessing such data. It states that “this /s an
area that currently is suffering huge backlogs due fo omissions on imporfant
information needed to provide effective and efficient learner transportation”.'® This
issue was also highlighted in the recent SCOA Meeting, where BDr Peter Jacobs of
the Economic Performance and Development Research Programme recognised
the lack of reliable data, “especially at district level”, and where the committee
stated that “effective data systems provide important building blocks for planning

and implementation."®

As we understand it, and according fo the 2013 KZN Policy, currently in KZN, most
information is collected by schools (in particular, school principals) by completion
of a form referred to as a “Request for Learner Transport”. Such Request for
Learner Transport is submitted fo the relevant district office, which verifies the data
and then submits such data to the “L.earner Transport Section” for analysis and
further verification. The Learner Transport Section then submits data to DoT.2 EE
wishes to point out that this process has the potential to place a considerable
burden on already under-resourced principals to request learner transport, and that
such process should allow for requests to be made by parents, learners, or persans
representing parents or learmners where principals fail to submit a request timeously.
fdeally, this will have the effect that more Requests for Learner Transport will be

processed.

Apart from the administrative burden placed on schools and principals potentially
hindering successful requests for learner transport, the KZN DoE explained to EE
that at times the information received from KZN DoT is wholly inadequate, making
it difficult to respond to applications for scholar transport, which in turn discouraged

principals from submitting requests.?'

¥ Supra note 2 at page 20.

8 Supra note 1 at page 10.

¥ Supra note 9,

® Sypra note 17.

2 1n addition to the information collected at schools, we are infermed that provincial departments conduct
“snap surveys” annually. It is not clear how useful or accurate the information obtained through these snap
surveys is when it comes to provisioning or budgating for scholar transport, In EE’s own experience, learners,
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5.5

5.6

57

5.7.1

57.2

57.3

57.4

57.5

57.6

In order o improve the accuracy and consistency of the data provided to the KZN
DoE for purposss of provisioning for scholar transport, EE recommaends that the
new KZN Policy allow for leamers to submit a request for learner transport at the
point of applying for admission to the relevant school. This can be achieved by
requiring parents, learners or their representatives to complete the Request for
Learner Transpaort, ar a similar form requesting relevant information at the point of
applying for admissions. Such information must be collected as a matter of course
in respect of each learner as part of the admissions process, rather than as part of
a separate scholar transport application procedure completely independent of the
admissions procedure, which may take place on an ad hoc basis only when a

principal (or parent or learner, as the case may be) expressly identifies a need.

The Request for Learner Transport should accompany all admissions applications,

including if learners join the school in the middle of the school year.

The ‘relevant information’ to be collected via the Request for Learner Transport

should, at the minimum, require the learner's:#
name and surname;
gender;
age and grade;
current mode of transport used and cost;

preferred pick up and drop off points - it is submitted that the new KZN Policy
should not rely on central designated pick-up or drop-off points, but should
determine pick-up and drop-off points on a case by case basis, having regard
to the best interests of the learner. In the case of learners with disabilities,
provision should he made for learners to he feiched from and dropped off at
theilr homes;

distance travelled in kilometres between home and school — in this regard, we
recommend that the Request for Learner Transport include a simple map of

particularly in Grade R or younger learners in primary school are unahle to accurately describe how far they
travel every day or where they live, let alone the type of terrain they encounter on their journey.
22 This non-exhaustive list was devised having regard to other provincial scholar transport poficies.
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5.7.7

5.7.8

58

5.9

5.10

6.

6.1

6.2

the area with key landmarks so that parents or learners are able to mark off

on the map where they live in relation to the schoaol;
a description of the nature of the terrain; and
the prevalence of crime and other safety incidents.

The new KZN Policy must expressly provide that the collection of the
abovementioned information must not in any way prejudice the learner's application
for admission to the relevant school.

fnformation contained in the Request for Learner Transport should be processed in
a similar manner to the Request for Learner Transport referred to in 5.3 and should
be filed and kept on record by the school in question. Such information should be
updated annually, by including an ‘update form’ with the learner's final report at the

end of the school year.

Where parents, learners or their respective representatives are unable to provide
the minimum information as set out in or as required by the Request for Learner
Transport, the principal or other designated official must take all reasonable steps

fo procure and verify such information.

TYPES OF LEARNER TRANSPORT SERVICES

The National Policy contemplates various kinds of service types through which
learner transport can be provided, but also recognises that since it will take some
time for dedicated learner services to be fully rolled-out, mainstream public
transport should be used to transport learners where paossible, including IPTNs,

conventional municipal bus services and midi/minibus type services.®
The National Policy provides for two broad categories of transport services; namely:

dedicated learner transport services — this relates to operators exclusively
providing learner transport services, which may or may not be subsidised by

the national DoT or DBE, and includes Class i** and Class i operators; and

3 Supra note 2 at page 18,

M Qperators who enter into contractual agreements with parents and perform door-to-door services,

% Operators who have specific arrangements with learners who organise themselves into groups and are
picked up and dropped off at designated points and pay on a per trip basis.

w2
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6.2.2

6.3

6.4

6.5

non-dedicated learner transport services — where operators provide
general public fransport services in addition to learner transport services with

or without a government subsidy.

Notably, the 2013 KZN Policy does not incorporate non-dedicated learner transport
services. As mentioned above, since it may be some time before the provision of
dedicated learner transport can be fully rolled out, providing for both types of
services in the new KZN Policy may potentially maximise the number of learners
who can be accommodated in the shortest space of time. It is therefore suggested
that the new KZN Policy allow for the possibility of both dedicated and non-

dedicated |learner transport services.

Of course, the new KZN Policy must be able to accommodate the operational
differences between these different types of services. This includes dealing with the
challenges associated with dedicated learner transport services relating to Class i
or Class ii operators that provide services on the basis of private agreements with
parents or learners. For instance, the new KZN Policy should be able fo
accommodate a scenario where transport operators who enter into private contracts
with parents, are ahle {0 provide door-to-door transport to disabled learners to
special needs schools, and where subsidies can be allocated either to parents, or
directly to the transport operator. Where such private contracts are contemplated,
the new KZN Policy must require that such private contracts include protections
relating to, amongst other things, the use of unauthorised operators to transport
learners, and the use of unroadworthy vehicles.?®

Dedicated subsidised learner transport must continue to be prioritised and
implemented where there are no public transport services. The type of service that
is appropriate for a particular area and for the beneficiaries in that area must be
determined in consultation with the relevant government and nan-governmental
stakeholders, including SGBs, learners and parents, and in the case of learners
with disabilities, with organisations or persons representing the interests of people
with disabilities. Where there is a concern that such dedicated transport services
are underutilised, it is suggested that learner transport services potentially be
provided with other government services, such as transport to clinics or old-age

homes,

% see the discussion on Procurement and Operator Contracts in paragraph 8 below,
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7. SAFETY AND SECURITY

7.1

7.2

7.21

7.2.1.1

7.21.2

7.21.3

7214

The National Policy recognises learner exposure to harmful external factors, such
as hijackings, rape, violence and other threats to the safety of learners must be
minimised. The National Policy also identifies a need for an inclusive and holistic

approach in order to address the matter of learner safety.?”

Accordingly, the new KZN Policy must clearly inform the requirements for vehicle
and learner safety, as wall as the responsibilities of transport operators, drivers and

learners and schools, as follows:

Responsibilities of transport operators

Transport operators are required to obtain operating licenses in terms of
the NLTA, and must provide efficient, safe and reliable transport services
to learners, having regard to the best interests of the learner, and in
keeping with any service level agreement (SLA) which may have been

entered into by the transport operator.?®

Transport operators must alsc ensure that their vehicles are registered
and maintained and meet all the requirements as set out in paragraph

7.2.2 below, and that their vehicles are adequately insured.

Transport operators must ensure that drivers are licensed, fit to drive
school learners and conduct themselves in a manner as set out in
paragraph 7.2.4 below.

Transport operators must ensure that any vehicle identified as being
unroadworthy is repaired as soon as is reasonably practicable, and that
such vehicle is no longer used in the transport of learners. Transport
operators must arrange alternative transportation until repairs on the
unroadworthy vehicle are completed and a roadworthy test has been
completed and passed and the vehicle is certified as being roadworthy.

The transport operator will be responsible for the safety of the learner

# Sypra note 2 at page 20,
2 See the discussion on Procurement and Operator Contracts in paragraph 8 below, including the
requirements for a valid operator service level agreement.
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during breakdowns and must ensure that learners reach their intended

destination safely.

7.2.2 Responsibilities of schools, SGBs, district officials or other stakeholders

7.2.2.1 The new KZN Policy must clearly identify the responsibilities of the
relevant implementing authorities, namely, schools, SGBs, district

officials or other stakeholders.

7.2.2.2 When appointing transport operators, the relevant party must ensure that
such appointment is subject to:

7.2.2.21 the requirements set out in the NRTA, NLTA, and other applicable
legislation;
72222 the conclusion of a SLA with such transport operator which ensures

that the best interests of the learner are protected, and which

complies with the guidelines set out in paragraph 8 below;

72223 the conduct of roadworthiness inspections of vehicles at least once
a month, to establish vehicle roadworthiness. A vehicle considered
to be unroadworthy must be reported immediately to the transport
operator and to the relevant district official (if the district official did

not conduct the inspection); and

72224 conducting the requisite background checks on drivers 1o ensure
they are fit to work with children and have not been convicted of any
criminal offences, especially those relating to harassment, or sexual
violence against children. For this reason, it is recommended that

the necessary registers indicating sexual offenders should be

consulted before employing drivers.

7223 The relevant authority must put safety and security measures in place

whilst learners are in transit. Such measures must comply with applicable
legislation and must align with the procedures put in place by transport
operators.

7.224 The National Policy requires that KZN DoT, together with the National

Traffic Police Unit and local government, provide sufficient and efficient

L
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7.2.3

7.2.3.1

7.2.3.2

7.2.3.3

7.2.34

7.2.3.5

72386

7.2.4

7.2.41

7.24.2

law enforcement to monitor transport operators.?® The National Policy
recommends punitive measures be taken against operators who

transport learners in unroadworthy and overloaded vehicles.

Vehicle safety

All modes of vehicles provided by the transport operator must comply
with requisite roadworthy standards as set out in the NRTA and must be

reqistered in accordance with the NRTA.

All vehicles must be insured for claims that may lead fo liability for the
duration of the applicable SLA. Proof of insurance must be furnished by

the transport operator upon request.
Vehicles must only be operated by drivers licensed to use them.
Vehicles must be subjected to regular roadworthiness inspections.®

Only authorised vehicles can be used to transport learners. No learners
can be fransported by the transport operator in unauthorised modes of
transport such as vans, frucks or any form of vehicle that is not agreed

upon and authorised in terms of the relevant SLA.

Dedicated learner transport vehicles must be marked and easily

identifiable in order to facilitate easier law enforcement.

Driver requirements and conduct

All drivers of any modes of transport timecusly obtain and maintain the

requisite licenses to operate such modes of transport.

Any dispute arising between a driver and a learner (including, but not
exclusively arising from criminal misconduct) will be subject to the
mechanisms put in place by the relevant authority, in addition to any

mechanism available to the parties in law in the ordinary course.

B Supra note 2 at page 21.
3 An example of a roadworthiness checklist published by the Western Cape Department of Education is

included as Annexe D.
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7243 Any criminal behaviour committed by a driver will be reported to the

relevant law enforcement authorities.

7.2.5 Learner conduct

7.2.5.1 We recommend that the relevant authority produce a learner code of

conduct, which includes pravisions, such as, infer alia, that:

7.2511 every learner should have an appropriate seat, and learners are
prohibited from standing in the bus for the duration of bus trip to or
from school;

72512 leamers should carry identification cards for easy identification and

rolt call purposes; and

72513 no learner should board or alight the vehicle whilst in motion.
8. PROCUREMENT AND OPERATOR CONTRACTS

8.1 The National Policy requires coordinated contracting of subsidised learner transport
services. At the recent SCOA Meeting, the committee emphasised that the Office

of the Chief Procurement Officer must immediately become involved in the learner

transport programme to ensure that procurement and contract management are

streamiined, and that learners cannot suffer from delays, especially where funding

is in place.®® The process of procuring fransport services should therefore be

transparent and efficient and must be undertaken in accordance with procurement
iegislation and regulations.

8.2 The following must be provided for and/or taken into account during the

procurement process:

821 the conclusion of a valid SLA in respect of the delivery of transport services
between the transport operator and the relevant provincial department or
SGB, as the case may be;*

3L Supra note 9,

3 We have incfuded an example of a pro forma operator contract taken from the “Policy Guidelines for Scholar
Transport” In the Eastern Cape as Annexe E, as well as a “Draft Learner Transport Bidding and Contract
Document” circulated by the Western Cape Department of Education for comment in 2017 as Annexe F.
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8.2.2

8.2.3

9.1

9.2

8.3

94

members of the SGB may be transport operators, however, such interests

must be declared within 14 days of entering into and SLA with the school;

no principal, teacher or member of an SGB may provide such services for
learners from his or her own schoot without obtaining the consent of the KZN
DoE.

FUNDING AND PROVISIONING

The National Scholar Transport policy states that learner transport will be funded
through the fiscus from the relevant treasuries’ allocations, while the Provincial
Treasury is responsible for funding both provincial Dok and DoT.

Notwithstanding, what is contained in the National Policy, there is clear
inconsistency across the provinces about roles and responsibilities of DoT and DoE
when it comes to the scholar transport allocation and budget, and as mentioned
above in paragraph 3.2, it is often the case lack of clarity on roles and
responsibilities results in neither party takes ownership of the budget and the

budget therefore failing to respond to the need which it ulfimately aims to address.

Therefore, we recommend that provisions be included in the new KZN Policy
indicating which specific department is responsible for the funding of scholar
transport, the timing and mechanisms of engagement between that department and
Treasury for necessary funding towards scholar transport, and the pasitive steps
that Department may take in requesting additional funding.® It is further noted that
provinces may experience budgetary constraints. This highlights the imperative that
the allocation and use of monies toward scholar transport remain transparent, and
that positive steps are continually taken to alleviate the great demand for scholar
transport in KZN, and the strain on the wider public transport structure in KZN.

The new KZN Policy must provide for DoE and DoT to request an adequate budget

from Treasury for the additional costs resulting from the provision of fransport to

learners with disabilities.

0

32 Costing and budgeting for scholar transport can only take place effectively if need has been adequately
established. As previously discussed, this requires more complete and better quality data.
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9.5 We note that funding planning, budgeting and costing can only take place effectively
if need has been adequately established. As previously discussed, this requires
better quality and more complete data.

9.6 Lastly, in the event of emergency provisioning of scholar transport, it is suggested
that the new KZN Policy require that DoE provide sufficient justification for its
decision to provide emergency scholar transport, which will indicate how learners

were prioritised over others and why, in respect of emergencies.
10. APPEALS

The new KZN Policy should allow any learner, parent, or person representing a learner
or parent to appeal a refusal of an application for scholar transport within, for example,

14 days of receiving notice of the refusal.
11. COMPLAINTS

111 It is vital to provide a mechanism whereby interested parents and/or learners are
able to engage the DoE concerning queries or complaints relating to the
implementation of the new KZN Palicy.

11.2 As such, the new KZN Policy should allow parents, guardians or learners to lodge
a complaint concerning a failure to comply with, or relating to a breach of the new
KZN Policy.

11.3 As reflected in other provincial policies, such a complaint must be lodged in writing
within, for example, 7 days, to the principal, who may refer it to a district official. If
the matter is not resolved at the district level, it is suggested that provision be made
to escalate such matter to be determined by the Head of Department within 14 days

of receiving the complaint.

12. MONITORING AND EVALUATION

12.1 The monitoring and evaluation of the implementation of the new KZN Policy must

be conducted on a regular basis (for example, on a quarterly or biannual basis).**

* “The Scholar Transport Palicy” in Gauteng and the “Policy Guidefines for Schalar Transport” in the Eastern
Cape both contain detailed Monitoring and Evaluation provisions.
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12.2 In addition, the authority responsible for such monitoring and evaluation should be
clearly identified. Reports relating to the monitoring and evaluation of learner
transport implementation should be sent to the joint planning committee referred to
in paragraph 3.4.1.1 and the NIDC referred to in paragraph 3.4.1.4 above.

12.3 The National Policy requires that an independent assessment be undertaken every
three years on the impact of National Policy programme implementation, according
to key performance indicators to be developed by the national DeT in consultation
with the national DoE and relevant stakeholders.® [t is suggested that the new KZN
Policy also provide for independent assessment of programme implementation in
KZN, and for the development of key performance indicators which align with those

devised in terms of the National Folicy.

12.4 it is suggested that all reports and assessments referred to in this paragraph 12
must be made available to the public on the KZN DoT and KZN DoE websites.

13. REVIEW OF POLICY

13.1 It is suggested that the new KZN Policy be subject to review in order to ensure that
the policy is responsive to changing circumstances and changes to relevant laws

and regulations.

13.2 As such, it is suggested that the new KZN Policy be reviewable every year, or in
the event of a substantial amendment or development of applicable laws, which
may affect the validity or effectiveness of the new KZN Policy.

14. TERMINATION OF LEARNER TRANSPORT PROVISIONING

14.1 Some of the provincial policies reviewed provide for termination of contractin terms

of which learner transport is being provided.

14.2 Where there is any mechanism in new KZN Policy which provides for the
termination of learner transport contracts where learner transport is no longer

required, the reliance on such mechanism must be subject to:

¥ Supra note 2 at page 25,
3 |t is worth noting that any decision to terminate scholar transport would amount to administrative action in
terms of the Promotion of Administrative Justice Act, 2000.
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14.2.1 meaningful engagement and participation having taken place between

affected parties;

14.2.2 processes undertaken for the termination of the contract having been
transparent and procedurally fair, for example, that adequate notice of the

termination has been provided,;

14.2.3 the termination taking into account the best interests of the learners.
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Transport Planned vs Transport Delivered

Schaol

HLUBI HIGH SCHOOL

LANGEZELA SECONDARY SCHQOL
UBONGUMENZI SECONDARY SCHOCL
HLALELE PRIMARY SCHCOL
MAGOGO PRIMARY SCHOOL
MANZOLWANDLE PRIMARY SCHOOL
HLINZEKA PRIMARY SCHOOL
NGWANE HIGH SCHOOL

NKUNYANA PRIMARY SCHOCL
MACEBA HIGH SCHOOL
UKUPHUMULA SECONDARY SCHOGL
MGAZI SECONDARY SCHCOL

Planned Delivered
Planned | BUS MIDI QMM MINI Max | BUS  DMINI TAXI  Max Difference
Passenger| 65 30 19 12 Capacit}] 65 BUS 15 Capacit
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130 2 G 0 0 130 2 0 0 130 0
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Short/Ove
r

Over
Short
Short
Over
Qver
Short
Over
Over
Over
Over
Short
Exact

RAG




