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IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

(REPUBLIC OF SOUTH AFRICA)

CASE NO. 12/43163

In the maiter between:

FEDERATION OF GOVERNING BODIES FOR SOUTH
AFRICAN SCHOOLS Applicant

and

THE MEMBER OF THE EXECUTIVE COUNCIL,
DEPARTMENT OF BASIC EDUCATION

GAUTENG PROVINCE First Respondent
THE HEAD OF DEPARTMENT,

DEPARTMENT OF BASIC EDUCATION,

GAUTENG PROVINCE Second Respondent

APPLICANT’S REPLYING AFFIDAVIT

I, the undersigned,
PAUL HEINRICH THEODORE COLPITZ
do hereby make oath and say that:
1. I am the Thief Executive Officer of the Applicant. I am a‘uthmised to make this

Affidavit, the facts wherein contained being within my personal knowledge,

unless otherwise stated. As was the case with the founding affidavit, references




are made to the legal position or submissions regarding to the interpretation of the

law on legal advice, which I believe to be correct.

2.1. In this Affidavit I shall respond by way of reﬁly, to the Answering Affidavit
deposed on behalf of the Respondents, by Mr Len Davids. In so doing I shall
respond to only those allegations which attract specific response. Unless
cxpressly admitted, the Applicant denies the contentions advanced by the

deponent.

2.2. Much of the deponent’s Answering Affidavit concerns submissions in the
nature of the interpretation of statutory provisions. I fully recognise that legal
argument will be presented on all these issues at the hearing and that it will be
for this court to ultimately determine the legal position. Accordjngly, I refrain
from burdening this Replying Affidavit with a detailed rebuttal in the nature

of further legal submissions.

2.3. However, there is a matter of substance which should be raised uﬁﬁ'ont: the
failure of the First Respondént to depose to an Affidavit in this matter where
she must surely havé had to apply her own mind carefully, critically and
extensively to the regulations, is significant. Moreover, in view of the
importance of this matter one would have expected that she deal personally
with this matter and not abdicate her responsibility by delegating her

executive authority te an administrative official.
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2.4. I have observed: from a perusal of Mr Davids’s Affidavit that he deposes tn-
steps which the First Respondent took in considering the Applicant’s
comments submitted in reference to the amendments to the Regulations. In
doing so, he seeks to depose to executive action carried out by the First
Respondent, whereas he is an administrative official. He simply could not
have been privy to those thought processes. Apart from the hearsay nature of
that evidence which, with respect, must be regarded as inadmissible, I submit
that the First Respondent cannot delegﬁte her executive powers to an

~ administrative official to address those issues.

AD PARAGRAPHS 1 TO 3 THEREOF

3. Mr Davids identifies himself as the Deputy Director-General of the Department
responsible for Curriculum Management and Development. This application has
nothing to do with curriculum management or development. It is therefore
difficult to understand how Mr Davids would have any knowledge of the facts of
this matter relating as they do, to governance issues énd legislative issues made in
reference thereto. There is not the slightest indication of his knowledge of or

involvement in the drafting of the Regulations under attack.

AD PARAGRAPHS 4 - 7 THEREOF

4.1. The deponent has misunderstood the nature of the Applicant’s challenge in

these proceedings and has not properly characterised the nature of the relief,




oo 4.2, The Founding Affidavit defines the Applicant’s cause of action and reflects

the cause of action better than the deponent’s inadequate summary does.

AD PARAGRAPH 12 THEREOF

5.1 The reasoning advanced in this paragraph is wholly fallacious. It provides
inter alia, insight into the true motives of the First Respondent in
promulgating the Regulations. These motives are I submit, ulterior at best,

and sinister at worst.

5.2 I do not know what or who authorised the deponent to speak on behalf of the
“State” in the paragraph under reply. He can at best speak for the province of
Gauteng, but is constrained to do so because the issue at stake is one which
should, if at all, be dealt with on a national basis. The suggestion that “The
State, however, cannot allow Public Schools to be governed purely in the
interests of their current learners and their parents” leads to the inescapable
inference that the First Respondent seeks to manipulalte and control the
governance of schools as to their admissions in the Gauteng province, for self-
devised purposes. Conceptually, a school’s Governing Body exercises its
powers of governance at any given time in the interests of the school. Those
interests are by their very nature not time-based. The suggestion that it
governs “.. purely in the ;'nteresz‘s of their current learnersr and their
parenis...” is insupportable. This very point of departure, which is not based

on fact, and possibly based on an incorrect interpretation of the law,




~ demonstrates that the making of the regulations under attack was devoid of
rationality. Governing Bodies stand in a special position of trust towards the

if

school. They are not supposed to govern “... in the interests of their current
learners and their parents”, but in the best interests of the school, whose
learners and parents come and go. There is no evidence gain-saying the

exercise of their fiduciary duties in this manner. Accordingly, the deponent’s

submission is misguided.

5.3 The argument relating to an alleged “...deep inequality in the distribution of

Public School resources along racial lines” makes it clear that the First
Respondent again seeks to manipulate the. legislation and goveniance of
schools in the province of Gauteng because she has arbitrarily and
unjustifiably taken a view tailored along racial lines. If this was indeed a
motive, it is difficult to see in what manner the regulations manifest a

rectification of the perceived problem.

5.4 The affordability of school fees has nothing to do with the issue of admissions,

that issue having been already dealt with comprehensively in the South
African Schools Act (“SASA”) and the original Regulations (annexure “PC2”
to my Founding Affidavit). There is no need for the First Respondent to
promulgate Regulations regulating that which SASA already provides. 1
certainly deny the monolithic allusion that schools deliberately discriminate
ﬁnfairly against parents on the basis of their financial status by what the
deponent describes as “...sifting mechanisms” There is not a single fact

underpinning this.
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~.-.5.5 Since 1998 a.system of pro-poor  funding has been introduced and-
implemented through the National Norms and Standards for School Funding
Notice 2362 of 1998, GG 19347, 12 October 1998 and amended on several |
occasions). Since the amendment to section 39 of SASA in 2005 the vast
majority of public schools in South Africa have been declared “no fee
schools”. These are the mechanisms introduced by the legislature to inter alia
addfess the specific risk of deprivation of access to learners because of
inability to afford school fees. In addition, the Regulatidns Relating to the
Exemption of Parents From Payment of School Fees in Public Schools
(R1052,. GG 29311, 18 October 2006) were specifically made to address the
potential problem of éxclusion of learners based on financial considerations. If
the Gauteng Department of Education is indeed aware of abuse of the
aforesaid measures, it has a remedy in section 22 of SASA, which allows for

the withdrawal of a SGB’s functions.

5.6 The combination of a lack of any facts underpinning the sweeping statements
made by the deponent, coupled with suitable available remedies should such
facts arise, demonstrates the irrationality and unlawful conduct of the First

Respondent.

5.7In paragraph 12.4 of the deponent’s Affidavit, the First Respondent’s ulterior
motive is demonstrated when he states that “The MEC cannot properly
perform this function as the SGBs of Public Schools are autonomous in their
determination of their admissions policy and can shut the doors to the MEC if
she seeks to place children who have not been or cannot be placed

elsewhere”.




By this pronouncement, the First Respondent plainly seeks to usurp the
governance functions of Governing Bodies in the province of Gauteng and to
deprive them of powers which Parliament has by democratic design conferred
upon them. I ‘respectfully refer to, inter alia, paragraphs 31 and 41 of the
Founding Affidavit, which put the necessary perspective on the duties of the
First Respondent in this regard. In particular, there is no duty on the First
Respondent to ‘place’ leamers in the province, but indeed a duty to provide
public schoolls to accommodate the learners in her jurisdiction.This
fundamental misunderstanding of her statutory duties underscorés the ulterior

" motive for the promulgation of the contested regulations.

5.8 I must point to the irony of the deponent finding support fbr the promﬁlgation
of the Regulations in question by a reference to paragraph 8 of the National
Admissions Policy as quoted in paragraph 13 of the Answering Affidavit, the
latter postulating a sensible democratic co-operative structure with SGB’s,
whilst expressing in paragraph 12.4 of the Answering Affidavit the all-

pervasive urge to being enabled to “override” schools” admission policies.

591 submit that upon her own versions advanced through the deponent’s
Affidavit the First Respondent seecks to act unlawfully by introducing
Regulations which are uitra .vires. I submit that her mission is an ulterior one
in deliberately emasculating the lawful powers of Governing Bodies in the

province of Gauteng and their Parliamentary decreed governance powers.

AD PARAGRAPH 13 THEREQF




6. I deny that there is any need for the First Respondent to promulgate Regulations
“...to give effect to paragraphs 6 and 8 of the National Admissions Policy made in
terms of NEPA...” In any event, the references to paragraphs 6 and 8 thereof do
not confer upon the First Respondent any powers whatsoever. Those sections deal
with the Second Respondent’s administration of learner admissions to Public

Schools in a co-operative manner — a completely different issue.

AD PARAGRAPH 14 THEREOQF

7. 1 assume that the deponent puriaorts to speak only on behalf of the Gauteng
Provincial Government and not the National Government. I deny that there is a
“...legitimate Government purpose(s)” justifying the Regulations or that they are

rational or reasonably connected to that purpose.

AD PARAGRAPHS 15- 17 THEREQF

7.1.1 reiterate that one of the main planks of the Applicant’s cause of action

centres around the provisions of section 146(2)(b) which in terms provide that

national legislation providing for norms and standards, frameworks or .

national policies, trumps provincial legislation (which includes regulations).

7.2. The deponent’s reliance on Section 4 Part A of the Constitution appears to be
misguided. Whilst it is certainly the Applicant’s case that Provincial
legislation may not be at odds with National legislation (I submit a trite

principle of law), the notion of concurrent National and Provincial legislative



: bompetcnc_e does not imply that Provincial ‘legislation, - regulation or
poli;ymaking can be introduced with impunity in conflict with National
legislation. It simply means _that National legislature can make laws relating
to education and so may the Provincial legislature. The latter however may
not make laws in conflict with National legislation where any of the factors
listed in s 146(2) or (3) of the Constitution are present or, if it indeed ventures
to Iha.ke such laws, it must be content that such conflicting legislation will

not, some or other how, create legally binding legal rules.

AD PARAGRAPH 18 THEREOF

- 8. I deny that Provinces have “... an exclusive provincial power in terms of Section
125(5). . .7 of the Constitution to implement Provincial legislation if it is in
conflict with National legislation. The provisions of s 104(1)(b){i) and 125 of the
Constitution cannot be considered in isdlation, but in the context of inter alia s

146(2) and (3). These issues will certainly be fully argued at the hearing hereof,
AD PARAGRAPH 19 THEREOF

9. None of the submissiéns advanced by the Respondents would entitle the First
Respondent to introduce the amendments at issue. The Applicant has stated on
several occasions that the national legislation in the form of SASA and NEPA
prevails because they fall ‘foursquare within the ambit of s 146(2) of the
Constitution. The ‘constitutional scheme’ advanced by the. deponent will be

further addressed in argument.



10. At no time has the. First Respondent previously conceded that her amendments- -

11.

10

would “...merely become dormant for as long as they remain in conflict with the
national legislation”.  In the letter marked “PC9” (attached to the Founding
Affidavit), the First Respondent made it clear that she “...has no intention to
withdraw the Regu.latz'ons ”. I submit that upon a proper reading O.f this letter, the
First Respondent made it clear that she had every intention of implementing the
regulations as amended. The Applicant’s attorneys had in annexure “PC8” invited
the First Respondent’s “assurances” in reference to the objections to the amended
regulations, which are set out in fine detail in annexure “PC8”. Those details are
embodied in my Founding Afﬁdévit. Upon receiving annexure “PC8”, the First
Respondent had every 6pportunity of considering the Applicant’s objections. She
rejected them out of hand and certainly did not at any stage hint or suggest that
she would regard the regulations as “dormant for as long as they remain in
conflict with the national législarion ”. In the result, had the First Respondent
accepted the Applicant’s representations and proposed (as it now is) that the
amended regulations remained “dormant”, this application would not have

become necessary.

Should the Respondents be correct in their submission, a situation of uncertainty
will prevail since _nobody.will know whether the Regulations are indeed dormant
or not and can be enforced or not. It may amount to a situation where it will lay in
the hands of the Respondents and their officials to determine which regulations
are “dormant” or not. The Applicant’s case is that they cannot and should not be
enforced. Accordingly, unless a court rules on the so-called “contest”, the

uncertainty will prevail. The Applicant will move for an appropriate amendment
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- .of its Notice of Motion to the extent that the point- may not be covered by the

further and or alternative relief already sought.

AD PARAGRAPHS 20 TO 24 THEREOF

12, The deponent misrepresents the Applicant’s case, which of course should be

13.

14.

established rather by reading the Founding Affidavit. It is not the Applicant’s case
that the White Papers should be compared with the Regulations as such and
should prevail if there is some discrepancy — the White Papers informedr SASA
and should inform the subsequent rationality of the administrative conduct of the
executive when tinkering with measures which on the face thereof deviates from

the principles set out in the White Papers.

My understanding of Governinent White papers is that they are indeed definitive
policy statements in that they seek to perform the dual role of presenting firm
Government policies whilst at the same time inviting opinions upon them. Whilst
it is so that they do not represent unalterable policy commitments (this being the
function of legislative enactments upon which the latter rely for the ultimate
promulgation), the deponent’s attempt to minimise the importance of the
Government White Papers is noted but the Applicant rejects this. I certainly reject
outright the pronouncement that “...the White Papers are thus entirely irrelevant

fo this application”.

Government’s expression of policy provides an important yardstick by which the

reasonableness of subsequent administrative action can be measured. I have




AD PARAGRAPH 29 THEREQF

A
-

12

... .alluded to-the policies made under: NEPA, which is-the product of consensus - -

between all the education ministers of the country. When one of the parties to that
policy repudiates the ‘contract’ by acting contrary to the policy, such conduct may

amount to an unreasonable and irrational exercise of powers.

- 15. I deny that the White Papers are only relevant in the event of ambiguity as alleged

in paragraph 24 of the Answering Affidavit.

AD PARAGRAPHS 25 TO 26 THEREQF

16. The deponent’s contentions that “...National Policy is not binding on the
Provinces at all...” is a somewhat staftli.ng proposition which cannot and should
not be sustained especially in view of paragraph 2 of the National Policy which
provides that it “...applies uniformly in all Provincial Department of Education
and ordinary Public Schools”. This is consonant with Sections 2(2) and 2(3) of
SASA and Section 146(2)(b)(iii) of the Constitution. I do not accept the
arguments advanced here by the Respondents. If upheld, it makes nonsense of

NEPA and all policies published in terms thereof.

AD PARAGRAPHS 27 AND 28 THEREOQF

17.1 am advised that the contents of these paragraphs consist of legal argument, in
respect of which contrary arguments will be advanced at the hearing of this
matter. I do not accept the reasoning advanced by the Respondents and deny that

they have any validity at all.

/)
&




13

18. 1 am not sure what the first sentence of the paragraph under discussion seeks to

convey.

19. The deponent appears to have misread what I stated at paragraph 23 of my

Affidavit. His extrapolation is unfounded. All I stated was that Section 2(2) of

‘SASA provides that the Respondents must exercise any powers conferred upon

them by virtue of the provisions thereof, after taking fill account of the applicable

policy determined in terms. of the National Education Policy Act. Idid not use the

word “binding”.

20.

20.1 For the remainder, legal argument will be advanced at the hearing of

20.2

20.4

the matter. The Applicant does not concede that the arguments
advanced here have any validity. I certainly dispute the assertion that
the First Respondent had meaningful regard to the National

Admissions Policy when she introduced the amended regulations.

In any event, Sections 2(2) and 2 (3) of the Gauteng Schools Education
Act 6 of 1995 provides specifically that the First Respondent’s exercise
of power must occur only after taking full account of inter alia SASA.
The First Respondent should, with respect, not be. allowed to
circumvent national legislation and all that it implics for governance in

the other provinces.

Paragraph 29.4 constitutes inadmissible hearsay.
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AD PARAGRAPH 30 THEREOF
21.1 deny that the First Respondent took the provisions of either the Gauteng
Schools Education Act or SASA into account in promulgating the amended

regulations. In all respects I reject the reasoning set out in this paragraph.

AD PARAGAPHS 31 TO 33 THEREOF

22. The argument advanced by the deponent is, I submit, a circular one. He seeks to
justify the introduction of the amendments to the regulations by utilising Section
5(5) of SASA which provides that Goveming Bodies determine théir own
admission policy but do so subject to the prbvisions of SASA and “...any
applicable Provincial lavﬁ. ” This does not mean that the First Respondent can
promulgate laws which do not pass statutory or constitutional muster or which are
invalid for the reasons which the Applicant has advanced throughout in these
proceedings. The First Respondent is obliged to make regulations or policies
which are not in conflict with National legislation which provides for inter
aliaNorms and Standards. Provincial regulations where authorised, should iny be
made within the bounds of legislative empowerment. That is, after all, the basic
tenet for ensuring intra vires conduct. At paragraph 28 of my Founding Affidavit

iof

I advanced the argument that “...the Applicant’s case is that P_ublic School
admission policies determined by SGBs are pivotal to proper governance and

should only be encroached upon by Government in a legitimate manner.”

AD PARAGRAPHS 34 AND 35 THEREQF




15

23. I note the contents of this paragraph.

AD PARAGRAPHS 36 TO 37 THEREQF

24.1 deny that the regulations are essential to ensure that education is provided fairly
throughout the Province of Gauteng and in order to balance the competing
interests at stake in relation to such education. I have already made submissions
'earlier on in this Affidavit that the First Respondent in promulgating the
amendments to the regulations sought to pursue her ovs}ﬁ arbitrarily devised

0

agenda “...fo balance the competing interests at stake...” 1 submit that in so

doing, she has exceeded her powers for the reasons already advanced.
AD PARAGRAPH 38 THEREOF
25. I note the Respondents® denial.
AD PARAGRAPH 39 THEREOF
26. The contents of this paragraph are noted.
AD PARAGRAPHS 40 AND 41 THEREOF
27. The First Respondent made no attempt to respond to the Applicant’s cqmments in

~ annexure “PC7”, in spite of the invitations contained therein to reconsider the

proposed amendments and to withdraw them. The Respondents have advanced-no
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proof that the Applicant’s comments were “...duly considered”. To the extent
that the First Respondent has failed to make any comment in these proceedings, I
deny that -the deponent is able to depose to this averment. His authority is as I
have already contended, questionable at best and his knowledge in matters such as
this is similarly questionable. His averments in this paragraph are hearsay and
therefore inadmissible to the extent that he states that the Applicant’s comments
were “duly considered by the MEC...”. There was certainly no response to

annexure “PC6”. I therefore dehy that the First Respondent meaningfully

considered the Applicant’s comments.

AD PARAGRAPH 42 THEREOQOF

28. I reject the sweeping allegations contained in this paragraph and deny same.

 AD PARAGRAPHS 43 AND 44

29. I note that the First Respondent appeared to have given effect to certain criticisms
advanced by the Applicant. Those criticisms were advanced I verily believe by a
number of objecting parties. The specific admissions made by the Applicant in its
comments relating especially to the introduction of proposed amendments which
did not subscribe to the principle of legality, were apparently not dealt with and
the First Respondent went on to introduce the regulations without regard to the

Applicant’s comments.

AD PARAGRAPH 45 THEREQF
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- 30..1 note the dismissive approach adopted in reference to. the Applicant’s comments -

as per “PC6”. I submit that it is not an appropriate stance for the First Respondent
to adopt. It typifies her prescriptive approach throughout and her disinclination to
engage stakeholders meaningfully. I submit that she had a fixed and pre-
determined agenda to singlehandedly introduce her OWn policies in accordance
with her own perceptions and not in. accordance with what is in the best interests

of the public, education or the Province.

AD PARAGRAPHS 46 and 47 THEREQF

The deponent’s dismissive attitude relating to the First Respondent being late for

her meeting also typifies the dismissive nature in which the entire matter was

il

handled. I deny that “nothing turns on this...”. As I stated in my Founding
Affidavit, her manner of presentation was simply to make an announcement and

certainly did not amount to consultation. It speaks for itself that such an approach

was unfair and irrational.

AD PARAGRAPHS 48 TO 49 THEREOF

32.

I note the contents of these paragraphs.

AD PARAGRAPH 50 THEREQF

33.

I note the contents of this paragraph. The respective interpretations to the

legislative provisions will be put to the test in argument.
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... AD PARAGRAPH 51 THEREOF

'34. 1 note the contents of this paragraph and do not admit same. Specifically I deny

35.

36.

the assertion that there are flaws in the Applicant’s contentions in my Founding
Affidavit. Whilst the deponent is entitled to elect not to deal with the allegations
and submissions which I made in paragraphs 17 to 42 of my Founding Affidavit, I
submit thét it 1s highly significant that he chooses not to deny the crucial
inferences and conclusions which I drew in reference to the legislative framework
and the facts of this matter as they are governed by that legislative framework.

Specifically I refer to the inferences and submissions made at paragraph 20, 22 (its

‘preamble), 24, 25, 26, 27, 28, 29, 30.1, 30.2, 30.3, 30.4, 30.5, 30.6, 31, 36.5, 36.6,

40, 4] and 42.

I note significantly that the deponent does not seek to controvert what I stated at
paragraph 43 of my Founding Affidavit where I alleged that the First
Respondent’s passing of the amendment was neither fair nor reasonable contrary
to the demands of inter alia Section 4 of the Gauteng Schools Education Act and
was also the product of poor planning for education which ultimately served to
_encroach unlawfully and irregularly on the policy making ability of Governing

Bodies relating to admissions.

My allegations in this regard I submit must stand unchallenged.

AD PARAGRAPHS 52 TO 55 THEREOF

37.

I do not agree with the inferences drawn by the deponent in these paragraphs and

reiterate what [ stated at paragraphs 44 of my Founding Affidavit.
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AD PARAGRAPHS 56 TO 62 THEREOF

38. Nothing in these paragraphs serves to justify the introduction for Regulation
2(2)(A). The First Respondent does not have the authorify to create ﬁ sep.arate
category or classification of schools which should be treated differently from
other “education institutions”. The fact that the Governors Alliance as a
Governing Body organisation may make submissions to which the Second
Respondent responded reactively would not entitle the Fir.st Respondent to
introduce a further amendment upon which stakeholders were to be denied the
right to comment. The Governc;rs Alliance would have no authority to motivate an
amendment to the regulations which was unlawful, any more than the First
Respondent could. No matter what the motivation or proposal, the nature of the
amended sub-regulation renders it u/tra vires and invalid. In the result, I deny the

allegations contained in these paragraphs.

39. I take note of the suggested amendment of the regulation under discussion mooted
in paragraph 59. However, it does not quite address the Applicant’s concerns

about the validity of the regulation.

AD PARAGRAPHS 63 TO 67 THEREOF

40. It is not, as the deponent alleges, the Applicant’s primary complaint that there is
no provision fo_f a transmission from the old to the new order (the reference being
to the admission policies of various schools). What I stated in my Founding

Affidavit was that it was inappropriate that the First Respondent introduced
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...amending. regulatiéns which sets at naught many GOVerning Bodies’ admission
policies. I stated that in any event, and alternatively, that there was no provision
for a transmission from the old to the new order, a.ssurningr (which is not admitted)

that the amended regulation was valid and rational.

41.1 reiterate my submissions in reference to introducing legislation which is

retroactive. I deny the remaining submissions made in these paragraphs. .

AD PARAGRAPHS 68 TO 76 THEREQOF

42. The arQuments advanced by the deponent are, I submit, not‘sustainable nor are :
- they rational. The Applicant has already explained that a High Court found that it |

is entirely lawful for a school’s Governing Body to require the production of i
confidential information in the form of a certificate of conduct, which conceivably
could reveal serious or grave misconduct on the part of a learner thereafter gaining
entry to a school. It could also conceivably disclose recidivist bchaviourr on the

part of that learner, against whose proclivity the school, other learners and

educators would need to be protected.

43, The argument that a school should, without this information, simply admit the
learner and then only ex post facto gain access to the information and then deal
reactively with the matter, is neither rational nor sustainable. It implies that the
school must first expose its learners to a pdssible dangerous new learner and the
risk created thereby and must suffer that to occur before it takes any steps to
remedy this. I submit that this would be highly irresponsible and would

- unjustifiably expose learners and others to danger or risk. To suggest that the ‘
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-~ leamner victims of such-dangerous- or risky behaviour could be dealt with by

44,

45.

“...psychologists or other experts who are able to deal with such matters” is
simply unacceptable. It is completely logical, most sensible and responsible for a
Governing Body to require adverse conduct to be disclosed in advance and not in

arrears.

1

I note the deponent’s concession that the words “...or any other information that
may be used or unfairly discriminate against a learner” be expunged from the
regulations, more specifically from the definition of “confidential report”. The
First Respondent has throughout resisted the Applicant’s attempts to procure such
an amendment but has been advised that the First Respondent would not be

prepared to entertain any such expungement but would persist with the

amendment,

I deny, in particular, that the discrimination alluded to by the deponent, is unfair,
in view of the fact that the interests of a school and its learners are required to be

balanced with that of a prospective leamer.

AD PARAGRAPHS 77 TO 85 THEREOF

46.

To date the Respondents elected not to engage with School Governing Bodies to
determine feeder zones as envisa.ged in the National Admissions Policy. It would
certainly be preferable for such an exercise to be undertaken in a co-ordinated
manner involving all stakeholders. Absent such an exercise, public Schools are
perfectly at liberty to determine their own feeder zones. There is no justification
in fact or in law entitling the First Respondent to circumvent the National
Admissions Policy by intréducing the amended regulations relating to feeder

Z0NES.
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47. 1 deny:
47.1. that it is an untenable situation where schools have acted in this
fashion;
47.2. in the absence of any factnal foundation therefor, that schools act

113

ulteriorly in determining feeder zones in order to “...unfairly exclude certain
learners from certain areas.”
47.3. the necessity of the so-called “default position to apply in relation to

all schools prior o the determination of feeder zones in relation to specific

schools.”
48. 1 reiterate the allegations which are set out in my Founding Affidavit. I do not
accept the submissions and contentions raised by the deponent in these
paragraphs.

AD PARAGRAPHS 86 TO 94 THEREOF

49, The'deponent does not, with due respect, appear to fully understand the concept

of boarding schools where, conceptually (and practically), leamers attending

boarding schools will not emanate from the school’s feeder zone. The First
Respondent secks to manipulate the process and School Goveming Bodies by
laying down a condition that a school may not admit a boarder to its boarding
establishment for as long as learners residing within the Department’s self-devised
feeder zone have not yet been admitted. The impo.rt of this is that boarding
schools, as I submitted earlier, will be rendered useless. It also means that certain

learners and/or parents are receiving preference and that aspirant boarders are




50.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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being unfairly discriminated against and have their rights to equality violated
simply because they seek boarding at a hostel. I reiterate what I stated beforé in
paragraph 64 of my Founding Affidavit. The deponent’s stance is not sustainable

or rational, nor is it fair or lawful.

I must draw the court’s attention to the fact that during the past week consultation
regarding boarding house accommodation has been reopened on a national level
(previous attempts not having been all-inclusive). It requires emphasis that, in
stark contrast to the coﬁstitutional right to access to education, the provision of
accommodation by SGBs in boarding houses/hostels is not. Neither SASA nor the
GSEA deals with access to accommbdation of authorizes the First Respondent to
regulate in respect thereof. The restrictions which the First Respondent seek to
place on admissicn to boarding houses infringes on the right of parents to have
their children admitted to hostels irrespectivé whence they come and therefore
also the right of SGBs to provide such accommodation. Admission tc boarding
houses is not solely.based upon consideration of the distance of leamners’ home
from the school involved. There are many other factors that SGBs consider in the
placgment of learners in hostels, such as for example parents’ employment
circumstances {e.g. where parents are employed outside of the province and it is
impossible for them to have their children transported to the school every day);
and parents who are or have been transferred and who do not want the education
of their children disrupted. By the provisions of paragraphs 146-150 of the
Amended Norms and Standards for School Funding 2006 (Notice no 869 of 31%
August 2006) strict norms and standards héve been provided for the running of
hostels/boarding schools. Any tinkering with the system of providing

accommodation in hostels by the First Respondent (assuming for a moment that
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-she has the power so to .do) as she is now attempting t0"do, may have setious "~ -

implications for the financial viability of boarding schools in the province of

Gauteng.

AD PARAGRAPHS 95 TO 99 THEREOF

51. The plaintiff import of Regulation 5 is that the First Respondent seeks to eclipse
the Second Respondent’s right to determine the manner in which leamer
admission applications must be madé. I expressed fhe view in my Founding
Affidavit that this was ul;‘m vires. [ persist in that view and do ﬁot accept the
deponent’s attempt to. circumvent that which is obvious and tﬁat is that -the
regulation would be ultra vires. I accordingly deny the deponent’s contentions in

this regai‘d.

AD PARAGRAPHS 100 TO 107 THEREOF

52. The deponent’s submissions I submit cannot a.nd should not be sustained in law or
in fact. They are legally unsustainable in view of current jurisprudence which
holds that Governing Bodies of Public Schools may decide when a school is full
and that this enﬁtlemenf does qot rest with the Department or any other person. 1
submit that no amount of extrapolation on the deponent’s part could serve to

| | justify the introduction of the amendments in this regard. They should be struck

down as ultra vires.

AD PARAGRAPHS 108 TO 110 THEREOF
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. ..~ 53.1 .do -not accept the reasoning advanced by the deponent in reference to. the -
Applicant’s criticisms of the new Regulation 11. That criticism does not appear to
contain any substance other than a bare denial. I repeat what I stated in my
Founding Affidavit that Regulation 11 simply seeks to circumvent a school’s
admission policy to compel schools to admit learners without regard thereto. This

could never, with respect, be rational,

AD PARAGRAPHS 111 TO 115 THEREOF

54. It must of course be borne in mind that it is the Second Respondent to whom
Tearner applications for admission are addressed. Té confer upon the Head of
Department appeal jurisdiction in effect to pronounce against his own decision, is
not rational. In any event, the appeal lies to the MEC and not to the Head of
Department. In effect the First Respondent has sought to usurp the powers of

Parliament in a;mehd:ing Section 5(9) of SASA. This is irrational and witra vires.

AD PARAGRAPHS 116 TO 119 THEREOF

55. The relief proposed by the deponent in the alternative, to some extent appears to
comcide with the altemative relief proposed by the Applicant. In that event, the

Applicant would have succeeded in its application.

56. Nonetheless, I reiterate what I stated in my Founding Affidavit that the regulations
should be set aside in their entirety. Only in the event of this Honourable Court

finding that it is not to be fit and proper to follow that route, then the regulations
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- as referred to in prayer 2 of my Notice of Motion should be reviewed and set aside -~ -

for the reasons which have already been advanced.

57. In conclusion, the Applicant takes issue with all of the Respondents’ submissions

which had not been expressly admitted and it persists with the relief sought.

PAUL HEIXRICH THEODORE COLDITZ

SIGNED and SWORN to BEFORE me at BI.OEMFO[\{TENn this the [ 7 day of
2013, after the Deponent has acknowledged that he knows and understands the
contents of this Affidavit, that it is the truth, that he has no objection to taking the

prescribed oath and that he regards the prescribed oath as binding upon his

conscience.

COMMISSTONER OF OATHS
DAVID REES SAMUEL

Commissioner of Oathe
Practising ‘Attorney ASA
Webbers Buiiding
96 Charlse Street
Bloemfonteln
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IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

REPUBLIC OF SOUTH AFRICA

¢

CASE NO. %{6'3)7012

In the matter between:

FEDERATION OF GOVERNING BODIES FOR SOUTH

AFRICAN SCHOOLS ' Applicant

and

THE MEMBER OF THE EXECUTIVE COUNCIL,
DEPARTMENT OF BASIC EDUCATION

GAUTENG PROVINCE First Respondent

THE HEAD OF DEPARTMENT,
DEPARTMENT OF BASIC EDUCATION,

GAUTENG PROVINCE Second Respondent

NOTICE OF AMENDMENT

KINDLY TAKE NOTICE that the Applicant hereby amends his Notice of
Mation in terms of the Notice of Intention to Amend dated 20t February 2013,
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KINDLY TAKE NOTICE FURTHER that the amended pages are annexed

hereto,

DATED AT JOHANNESBURG ON THIS 5™ DAY OF APRIL 2013,

P

MICHAEL RANDELL ATTORNEYS

Applicant's Atforneys

Clo SHEPSTONE & WYLIE
Ground Floor, The Lodge
38 Wierda Road West
Wierda Valley

Sandion

JOHANNESBURG

Ref.: KIR/MICH19427 4
Tel.: 011 - 290 2540

Fax: 086 873 4362

TO: THE REGISTRAR
HIGH COURT

JOHANNESBURG



ANDTO:  THE STATE ATTORNEY
1%'and 2™ Respondents’ Attorneys

10" Floor, North State Building

95 Market Street, Cnr Kruis Street
JOHANNESBURG
Ref.: R Nemakonde/jev
Ref.: 5935/12/P43/jev
Tel.: 011-3307635

Fax.: 011 -337 7180




