
COVID-19 EDUCATION UPDATES  

THE EELC EDUCATION 
MONITORING BRIEF

Issue 3   I   July 2020

About the EELC

The Equal Education Law Centre 

(EELC) uses legal advocacy,  

research, and litigation to  

advance the struggle for equal 

and quality education in South 

Africa. 

The Equal Education Law 
Centre (EELC) uses legal 
advocacy, research, and 
litigation to advance the 
struggle for equal and 
quality education in South 
Africa. The EELC Education 
Monitoring Brief is a digital 
newsletter highlighting and 
keeping subscribers abreast 
of key legal and policy 
developments in education. 

IN THIS ISSUE   
OF THE EELC EDUCATION  
MONITORING BRIEF

   I   01

We continue to provide updates on 
government’s latest plans relating to 
the reopening of schools and ECD 
programmes and facilities, and report 
on the latest education case law updates 
and highlights from Parliament.       

On 12 July 2020, amendments to the Level 
3 Regulations, published in terms of section 
27(2) of the Disaster Management Act, 2002, 
were issued (“Amended Regulations”). 
Amongst other things, the Amended 
Regulations reinforce measures to ensure the 
compulsory wearing of face masks in public 
and provide that “the principal of a school, 
or owner or manager of an early childhood 
development centre must take all reasonable 
steps to ensure the relevant authority 
supplies the school or early childhood 
development centre with sufficient cloth 
face masks, homemade items, or other 
appropriate items that covers the nose and 
mouth to provide to a learner….”
 
The Amended Regulations create the 
potential for criminal sanction should 
principals, owners or managers fail to 
comply. 

EELC, Equal Education and Section27 
addressed a joint letter to the Minister of 
Cooperative Governance and Traditional 
Affairs arguing that the Amended Regulations 
fail to recognise the duty on government to 
procure face masks for learners, as required 
by the directions issued by the Department 
of Basic Education (“DBE”) and fail to 
address the accountability measures that 
must necessarily flow from this obligation. 

IN ALERT LEVEL 3 
LOCKDOWN

Amended DBE Directions       

On 2 July 2020, the Minister of Basic Education announced that 

Grade 11, Grade 6 and Grade R learners would return to school 

on 6 July 2020. On 7 July 2020, amendments to the directions 

published in terms of regulation 4(3) of the regulations made under 

section 27(2) of the Disaster Management Act, 2002 (“Amended 
Directions”), set out that the remaining grades would be phased in 

between 20 July and 31 August 2020.  

In terms of the most recent development concerning schools, on 23 

July 2020 President Ramaphosa announced that all public schools 

would close from 27 July 2020 and would reopen on 24 August 

2020; with the exception of Grade 12 learners who will return to 

school on 3 August 2020 and Grade 7 learners who will return to 

school on 10 August 2020. This decision, the President reports, 

was taken by Cabinet after consultation with various stakeholders 

and with the health, academic and social development of learners 

as primary considerations. President Ramaphosa further updated 

that “the current academic year will be extended beyond the end 

of 2020”. The National School Nutrition Programme (“NSNP”) will 

continue to operate during the month-long closure with learners or 

parents being able to collect food from school. 

The Minister of Basic Education welcomed the President’s 

announcement and stated that “the break will allow schools to 

prepare for the return of more grades in school later in August. The 

Minister has urged school communities to continue with their work 

during the break.” The Minister’s statement can be accessed here.  

On 2 August 2020, DBE published amended directions reflecting 

these changes. In addition, the amended directions now include 

learners to receive two cloth masks or face shields from the school 

where previously only teachers were provided for. To read more 

about these amendments, access DBEs amended directions here. 

.

AMENDED REGULATIONS
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Support for learners with disabilities 
 
On 17 July 2020, the Centre for Child Law, represented by the EELC, launched 
an urgent application against the Minister of Basic Education for DBEs failure 
to adequately provide support, and proper health and safety measures in 
respect of all learners with disabilities who are returning to special schools and 
special school hostels, and in respect of those who remain at home during the 
pandemic. The litigation follows several attempts by various organisations to 
engage DBE to monitor progress being made to ensure that adequate health 
and safety measures are put in place for learners with disabilities. 
The applicants’ papers can be read here. 

On 5 July 2020, the Minister of Social Development issued a statement reminding operators of ECD centres and 
partial care facilities to complete the self-assessment form dealt with in the DSD circular issued on 21 June 2020. 
In the statement, the Minister of Social Development reiterates that ECD centres and partial care facilities will not 
be permitted to open unless they have completed the self-assessment form and undergone a verification process. 
Additionally, Minister Zulu again confirmed that ECD centres and partial care facilities will remain closed until further 
notice. 

However, on 6 July 2020, the North Gauteng High Court, in the matter of Solidarity and Others v Minister of Social 
Development and Others (“Solidarity judgment”) ordered that all private pre-schools offering ECD services are entitled 
to reopen immediately, subject to “appropriate and/or prescribed safety measures,” amongst others, on the grounds 
that the Minister of Social Development does not have the legal authority, in terms of the Level 3 Regulations, to issue 
directions preventing ECD programmes and partial care facilities from reopening. The full judgment can be read here. 

On 7 July 2020, the Minister of Social Development issued a statement in response to the judgment in which she 
welcomed the judgment and reiterated that ECD programmes and partial care facilities must comply with the safety 
measures as included in the Level 3 Regulations, the Standard Operating Procedures and Guidelines issued on 24 June 
2020, measures contained in the Children’s Act, 2005, the self-assessment form contained in the circular dated 21 June 
2020, and any directions that the Minister of Social Development may issue. In her statement, contrary to the court 
order, the Minister interpreted the judgment to apply only to ECD centres, and not to other forms of ECD programmes, 
including child minders, playgroups and toy libraries. 

On 10 July 2020, the Minister of Social Development published directions regarding measures to prevent and combat 
the spread of COVID-19 and the phased return of children to ECD programmes and partial care facilities (the “ECD 
Directions”).  

The ECD Directions only apply to an ECD programme or partial care facility that was operational during the month that 
the national state of disaster was declared and only to children who attended an ECD programme or partial care facility 
immediately prior to the commencement of the lockdown of the programme or partial care facility. 

The EELC is currently considering the lawfulness of the ECD Directions, and amongst other things, its implications on 
unregistered ECD programmes and partial care facilities.  A copy of the DSD Directions can be accessed here. 

Reopening of ECD programmes  
and facilities 
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FROM THE PARLIAMENTARY MONITORING DESK 

PORTFOLIO COMMITTEE ON BASIC EDUCATION – STATE OF READINESS FOR THE REOPENING OF 
SCHOOLS  

On 30 June 2020, the DBE briefed the committee on the state of readiness for the reopening of schools. During the 
meeting, DBE updated on, amongst other things, the number of schools that were unable to open on 8 June 2020 and 
the number of schools that closed temporarily due to incidences of COVID-19. Reasons were provided for each province 
as to why schools were unable to reopen. The DBE provided an update on the differentiated timetabling that is being 
implemented to adhere to the requirements of social distancing and to ensure that schools remain at 50% capacity. The 
Director General of the DBE commented that DBE has done “exceptionally well” with the provision of personal protective 
equipment to schools and that all provincial education departments were able to provide COVID-19 essentials to the 
majority of Grade 7 and 12 learners. The committee meeting report can be acceded here. DBEs presentation to the 
committee can be accessed here.

COVID-19 EDUCATION UPDATES

MINISTERIAL BRIEFING OF 
THE NATIONAL COUNCIL OF 
PROVINCES (NCOP) – TABLING 
OF THE 2020/21 ADJUSTED 
BUDGET ALLOCATION
 
On 21 July 2020, the Minister 
of Basic Education tabled 
the 2020/21 adjusted budget 
allocation at the 2020/21 debate 
on Vote 16- basic education 
in the NCOP. The Minister of 
Basic Education updated that 
the overall 2020/21 adjusted 
budget allocation for DBE will 
decrease by about 8.3% from 
last year’s adjusted allocation. 
The Minister’s full briefing to the 
NCOP can be accessed here. 

STANDING COMMITTEE ON 
APPROPRIATIONS- BRIEFING 
BY DBE ON THE ADJUSTMENTS 
APPROPRIATIONS BILL

On 22 July 2020, DBE briefed 
the Standing Committee on 
Appropriations on the impact 
of the adjustment budget and 
presented the fourth quarterly 
performance of DBE. During 
the briefing, DBE provided the 
committee with a summary of 
the financial and non-financial 
performance at the end of the 
fourth quarter of the 2019/20 
financial year and outlined the 
overall impact of the adjustment 
budget on DBE’s ability to deliver 
its mandate over the short, 
medium and long term. The 
committee meeting report can be 
accessed here. DBEs presentation 
can be accessed here. 

For regular live updates from 
committee  

meetings, follow the EELC on 
Twitter @EElawcentre.

PORTFOLIO COMMITTEE ON BASIC EDUCATION- SPECIAL 
ADJUSTMENTS BUDGET 2020/21

On 7 July 2020, the DBE, the South African Council of Educators (SACE) and 
Umalusi presented their adjusted budgets in response to COVID-19 to the 
committee. DBE reported a reduction of around R2 billion for 2020/21 as a 
result of COVID-19. Additional updates from DBE included that compensation 
of employees remains unaffected by the reduction in revenue. Savings will be 
realised on items such as catering, travelling and subsistence and meetings, 
which are now taking place online. DBE reported a 13% reduction in the learners 
with severe to profound intellectual disabilities grant to fund the procurement 
of COVID-19 essentials and sanitation for caregivers and therapists. Finally, 
it was reported that the allocation for the NSNP at national level has been 
reduced by about R1 million. The full meeting report and presentations can be 
accessed here. 

PORTFOLIO COMMITTEE ON SOCIAL DEVELOPMENT- 
SPECIAL ADJUSTMENTS BUDGET 2020/21

On 8 July 2020, the Department of Social Development (“DSD”) briefed the 
committee on the Special Adjustments Budget. As part of DSD’s opening 
remarks to the committee, the Deputy Minister updated that ECD centres will 
open in an environment that is “conducive to children” and when all necessary 
personal protective equipment suitable for children are available at the centres. 
The Deputy Minister stated further that all children would receive PPE and that 
the delay in reopening government ECD centres was due to “the need for the 
adjustments budget to allow for the necessary measures to be put in place 
especially in rural areas.” DSD commented on the Solidary judgment, stating 
that the court order applied to private ECD centres and that private ECD 
centres would still need to comply with the necessary COVID-19 protocols, 
which will be monitored. The committee meeting report can be accessed here. 

STANDING COMMITTEE ON EDUCATION- WCED BUDGET

On 24 July 2020, the Western Cape Education Department (“WCED”) 
presented its adjusted budget to the committee. The WCED updated that it was 
forced to divert much of its budget toward COVID-19 efforts. For this reason, 
the WCED’s budget was reduced by about R151 million. Head of Department, 
Brian Schreuder commented that although this amount was small compared 
to the overall departmental budget, it has made a significant impact on the 
infrastructure development grant. The committee report can be accessed here. 
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IN OTHER EDUCATION LAW AND POLICY NEWS 

Decision in Equal Education & 2 Others v Minister of Basic Education & 9 Others

Equal Education and the governing bodies of two Limpopo schools, represented by the EELC and Section27, 
respectively, approached the court for an order declaring that the Minister of Basic Education and eight provincial 
MEC’s of education are in breach of their constitutional and statutory duty to ensure that the NSNP provides a meal to 
all qualifying learners, whether they are attending school or learning remotely as a result of the COVID-19 pandemic. 
The applicants’ sought an order that the respondents ensure that the NSNP is implemented to provide a daily meal to 
all qualifying learners and that a step by step plan be developed to ensure implementation. On 17 July 2020, the court 
handed down judgment in favour of the applicants, confirming that:
• the right to basic education and the child’s right to basic nutrition are unqualified rights and are immediately 

realisable;
• the state is obliged to provide these unqualified rights in circumstances when parents and caregivers are unable 

to; and 
• school nutrition is a component of the right to basic education and provides a “supplementary” purpose in the 

provision of basic education to enhance the learning capacity of children whilst at school, whilst at the same time 
there is an independent, standalone right to basic nutrition. 

A copy of the judgment can be accessed here. 

Decision in One South Africa Movement & Another v The President of the Republic of 
South Africa & 3 Others

An application was brought by the One South Africa Movement to have the decision to move from alert level 4 to alert 
level 3, and the decision to reopen schools on 8 June 2020, declared unconstitutional, irrational and unlawful. The court 
found that the move to level 3 restrictions was necessary to safeguard against a potential economic catastrophe and 
with regard to the reopening of schools, that the decision to re-open schools “was a properly considered one that took 
into account the safety and the health of the broader school community.” The full judgment can be accessed here. 

Submission on the draft Public Procurement Bill 

On 30 June 2020, Equal Education and the EELC submitted a joint submission on the draft Public Procurement Bill. 
Some of the key issues emerging from our experience in the basic education sector and which we commented on 
include: the role, structure and independence of the Regulator, the functions of Provincial Treasuries, public participation 
and transparency. Our joint submission can be accessed here.  

Submission on the 2020 Adjustments Appropriations Bill

On 17 July 2020, Equal Education, Section27 and EELC made a joint submission to the Select and Standing Committees 
on Appropriations on the 2020 Adjustments Appropriations Bill. Amongst other things, the submission draws the 
Committees’ attention to the de-prioritisation of basic education funding in the Supplementary Budget, including the 
Adjustments Appropriation Bill, and advocates for basic education to be deemed a “frontline” service. The submission 
can be accessed here. 
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