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Introduction
1 The Applicant brings review proceedings in terms of the PAJA as a result of

decisions which the Applicant describes as a refusal to provide learner transport

fo 12 schools.

2 In launching the application the Applicant lamented inter alia:

2.1 that it was unclear about the Respondents’ policy pertaining to
scholar transport arising from unclear responses from some of the

Respondents’ officials;

2.2 that a bald assertion to the effect that there were insufficient funds was not

good enough; and
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2.3 that in its view such policy as was in place was not being properly co-

ordinated by inter-governmental departments.

3 The Departments of Education and Transpoit have filed affidavits drawing
attention to inter alia:
3.1 The applicable learner transport policy;
3.2 The criteria applied;
3.3 The manner in which the policy is implemented,;

3.4  The number of learners accommodated pursuant to the implementation of

the policy;
3.5  The number of learners still to be accommodated;

3.6  The challenges faced by the Respondents in accommodating all learners

who qualify for learner fransport; and

3.6 Their endeavours over the years to obtain greater funding for the scholar

transport programme.

4 There is no longer any basis for the relief claimed, save for the issue of costs.

Preliminary issue

5 The Applicant has founded its case squarely on the provisions of the PAJA.
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The Applicant was aware of the failure to provide transport to the schoois
in question having discussed this issue with the KwaZulu-Natal Departments of

Education and Transport on the 7t April 2015.

The Applicant did nothing further in pursuance of any review until it issued these

application papers in May 2017.

The Applicant has failed to comply with section 7 of the PAJA.

In the absence of sufficient explanation justifying the delay and any application in
terms of section 9(1)(b) of the PAJA the application ought to be dismissed on this

basis alone.

The legal basis on which the application has to be determined

10

1

Having brought the application in terms of the PAJA the application has to be
determined according to its provisions. If PAJA does not apply to the whole of the

application or any part thereof then the Applicant must be non-suited accordingly.

Prima facie section 125(2)(d) of the Constitution read with Section 1(a) (bb) of the
PAJA excludes the powers and functions of the Provincial Executive in respect of

developing and implementing policies from the ambit of administrative review.
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12

13

14

Insofar as the relief sought in paragraph 2 of the order is justiciable under the
PAJA the Respondents are entitled to raise the defence of reasonableness as

contemplated by the PAJA.

The order sought in paragraph 3 can only be considered if the Applicant succeeds
in obtaining the relief for the review contemplated by paragraph 2. Even so, the
Applicant is not entitled to the order in terms of paragraph 3 having regard to

section 1(a) (bb) of the PAJA.

A self-standing order for declaratory relief is not competent in the circumstances
of this case having regard to inter alia the fact that the learners’ rights constitute

an essential facta probanda of the Applicant's cause of action under the PAJA.

Is there a policy?

15

16

The Respondents’ papers have sufficiently addressed this issue confirming that
the official scholar transport policy in place is the one annexed by the Applicant to

its papers marked Annexure “NN11".

In addition the Respondents have adopted certain basic criteria and

demonstrated the need for flexibility when circumstances warrant it,
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17  The answers provided by the Respondents comply with the criteria of

reasonableness envisaged by the PAJA.

Implementation of the Policy

18  The Respondents have demonstrated that they took the initiative to commence a
programme for learner transport during or about 2008 long before its own policy in

2013 or the National Policy in 2015.

19  After the First Respondent's policy was published in 2013, the Respondents
applied the criteria thereunder and continued fo incrementally provide learner

transport to the extent that currently 47 747 learners are beneficiaries.

20  The First Respondent is presently working on a 4 year programme targeting

80 000 learners in the 2019/2020 financial year.

The budget

21 The Respondents have conceded that the budget available for funding the learner
transport programme is inadequate to assist all the learners who require transport.
Indeed the Applicant itself recognised the budgetary constraints as a real problem

even before launching this application.
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22 The Respondents being sensitive to the increased demands of learners over the
years managed to secure additional amounts each year even within the tight fiscal
constraints faced by the Province. The budget has increased by approximately

R90 million from 2012/2013 to date.

23 Detailed explanations have been provided by the First Respondent on the
challenges faced by it with regard to resources and in this regard has referred

extensively to the Provincial budget which continues to focus on cutbacks.

Conclusion

24 The Applicants have failed to make out a case for any of the relief and the

Respondents accordingly seek an order for the dismissal of the application with

costs.
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