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The Equal Education Law Centre (EELC) uses legal advocacy, research, and litigation to advance the struggle for equal
and quality education in South Africa. The EELC Education Monitoring Brief is a digital newsletter highlighting key legal
and policy developments in education.
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In this issue of the EELC Education Monitoring Brief, we provide
updates on the latest developments in the education and early
childhood development (ECD) sectors and from Parliament and
our courts.

GOVERNMENT’S RESPONSE
TO COVID-19
UPDATES ON LEARNING LOSSES
On 29 August 2021, the Minister of Basic Education released a statement
on learning losses in the basic education sector since the beginning of the
Covid-19 pandemic. The Minister noted that the unplanned disruptions to
teaching and learning have resulted in the reversal of gains made in the
last 20 years. Access the statement here.

NORTHERN CAPE SCHOOL CLOSURES
On 6 September 2021, the Northern Cape Education Department recorded
410 new Covid-19 cases at schools across the province. Seven schools were
closed to allow for contact tracing and the disinfection of school premises.
Access the update here.

DEPARTMENT OF SOCIAL DEVELOPMENT 3
ON SECOND SPECIAL APPROPRIATION BILL
REPORT ON THE EFFECTIVENESS OF
WRITTEN QUESTIONS AS AN OVERSIGHT
MECHANISM

3

WESTERN CAPE MATRIC VACCINATIONS

OTHER UPDATES			4
PLANS TO IMPROVE LITERACY		

4

RESEARCH IN A TIME OF COVID-19:
LESSONS FROM SOUTHERN AFRICA

4

JOINT SUBMISSION TO THE UN 		
COMMITTEE ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS

4

On 14 September 2021, the MEC for education in the Western Cape, Debbie
Schäfer provided an update on the vaccination of matric learners. The
Western Cape Education Department and the Western Cape Department
of Health collaborated to vaccinate matric learners in the province. The
MEC noted that matric learners aged 18 and over should receive the
COVID-19 vaccine as soon as possible in time for their National Senior
Certificate examinations. Access the MEC’s statement here.
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UPDATES IN THE ECD SECTOR
REVISED STANDARD OPERATING PROCEDURE (SOP) FOR ECD PROGRAMMES
On 15 September 2021, the Department of Social Development issued revised Standard Operating Procedures (SOP)
for ECD programmes. The revised SOPs replace all previous versions.

UPDATE ON ECD EMPLOYMENT STIMULUS RELIEF FUND
On 21 September 2021, the MEC for Social Development in the Western Cape, Sharna Fernandez, echoed concerns
consistently raised by civil society and the broader ECD sector about the verification process the national DSD
has implemented in relation to the ECD Employment Stimulus Relief Fund. She notes that as a consequence of
the delay caused by the problematic verification process, thousands of ECD programmes have been left in the
dark about whether their applications have been successful or not. The MEC notes that the Western Cape is not
permitted to process payments without the national DSD’s approval, resulting in further provincial delays. Seven
months after the close of the application process in February 2021, most ECD workers have yet to be paid the
monies owed to them. Access the MEC’s statement here.

NATIONAL EDUCATION COLLABORATION TRUST DIALOGUE – ECD MIGRATION: NATIONAL
POLICY REVIEW AND FUNDING
On 27 September 2021, the NECT hosted another in a series of national dialogues relating to the migration of
responsibilities for ECD to the DBE. This session included presentations relating to possible amendments to the
National Integrated ECD Policy (2015) and funding. Access the presentations here.

IN OUR COURTS
CONSTITUTIONAL COURT CONFIRMS THAT PROVINCES ARE NOT LIABLE FOR INJURIES AT
ECD CENTRES
On 27 August 2021, in BE obo JE v Western Cape MEC for Social Development (CCT 234/20) [2021] ZACC 23,
a five-year-old learner at the Babbel and Krabbel play school, was playing on a wooden swing structure when
the structure’s top beam fell on top of her. She suffered a serious head and brain trauma as a consequence of
the incident, leaving her severely and permanently disabled. The applicant sued the Provincial MEC for damages
arising from the incident. The Constitutional Court held that the MEC did not owe children in places of care a legal
duty to ensure their day-to-day safety in terms of the Child Care Act, 74 of 1983. The court further observed that
establishing this responsibility would impose an impossible obligation on provincial authorities, as the duty would
apply in all nine provinces, in thousands of places of care, children’s homes, places of safety and refuge, and other
comparable institutions. Access full judgment here. Also read the opinion piece written by Nurina Ally and Tess
Peacock in support of the judgment.

A WIN IN COURT FOR VISUALLY IMPAIRED LEARNERS
On 21 September 2021, in BlindSA v Minister of Trade, Industry and Competition and others, Judge Mbongwe
declared the Copyright Act of 1978 invalid for violating the rights of people who are blind or visually impaired.
The current South African copyright regime makes it difficult for people with visual impairments to meaningfully
advance their rights to freedom of expression and access to information. The existing Copyright Act creates no
exceptions to allow persons with visual impairments to convert, reproduce or distribute copyrighted works into
accessible formats without the copyright holder’s permission. The International Commission of Jurists (ICJ),
represented by the EELC, made submissions as a friend of the court. Amongst other things, the ICJ submitted that
the Copyright Act prevents blind and visually impaired persons from having easy access to reading materials. This
court order is an important victory for learners with disabilities, who will now be able to access reading material
under copyright in accessible formats more easily. Access ICJ’s heads of argument here.
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NORTH GAUTENG HIGH COURT DISREGARDS CONSTITUTIONAL COURT JUDGMENT ON THE
EXCLUSION OF LEARNERS IN PRIVATE SCHOOLS DUE TO NON-PAYMENET OF FEES
In Moabela and Another v Curro Holdings Ltd t/a Curro Academy Soshanguve and Others, a father of a Grade 10 learner
at a private school in Soshanguve sought an urgent order prohibiting the school from excluding the learner due to his
non-payment of school fees. Basson J held that the non-payment of school fees constitutes a breach of the learner
admission contract between the parent and the school, rendering the learner’s exclusion is justifiable. Surprisingly, Basson
J did not take into account the decision made by the Constitutional Court in AB and Others v Pridwin Preparatory School
and Others, in which the court held that an independent school may terminate a parent’s contract only with appropriate
justification and subject to a fair process. Access the Pridwin judgment here.

FROM THE PARLIAMENTARY MONITORING DESK
PORTFOLIO COMMITTEE ON BASIC EDUCATION – SECOND CHANCE
MATRIC PROGRAMME
On 31 August 2021, The Portfolio Committee on Basic Education was briefed by the
DBE on the Second Chance Matric Programme (SCMP), support and intervention for
learners who drop out of school, and the implementation of teacher development
programmes by provincial education departments. The SCMP aims to increase
access, participation and performance in the NSC/SC examinations and provides
access to quality resources and lessons in high enrolment subjects. The Chairperson
of the Committee called for the inclusion of learners with special education needs
on the SCMP. Access the meeting report here.

PORTFOLIO COMMITTEE ON BASIC EDUCATION – TEENAGE
PREGNANCY AND COMPREHENSIVE SEXUAL EDUCATION
On 7 September 2021, the DBE addressed the Portfolio Committee on Basic Education on teenage pregnancy and
comprehensive sexuality education. The DBE noted that teenage pregnancy has increased rapidly since the start of
the COVID-19 pandemic and that approximately 33% of girls do not return to school after falling pregnant. Expressing
a rather concerning view on the matter which fails to adequately protect the rights of pregnant learners to education,
the DBE stated that girl learners do not drop out of school because they fall pregnant, but rather that they fall pregnant
because they drop out of school. The EELC has followed up on this matter, calling for the finalisations of the longawaited National Policy on the Prevention and Management of Learner Pregnancy in Schools. Access the meeting
report here.

STANDING COMMITTEE ON APPROPRIATIONS – DEPARTMENT OF SOCIAL DEVELOPMENT ON
SECOND SPECIAL APPROPRIATION BILL
On 14 September 2021, the Standing Committee on Appropriations met virtually for a briefing by the National
Department of Social Development on the Second Special Appropriation Bill [B17-2021]. The DSD presented the
allocations proposed by the National Treasury that were contained in the Appropriation Bill. The National Treasury’s
proposal on the Bill included the continuance of the Presidential Employment Stimulus in the 2021/22 fiscal year, which
would include the ECD Employment Stimulus Relief Fund. Access the meeting report here.

REPORT ON THE EFFECTIVENESS OF WRITTEN QUESTIONS AS AN OVERSIGHT MECHANISM
The Parliamentary Monitoring Group issued a paper assessing the effectiveness of written questions and replies as a
parliamentary oversight mechanism. After many years of debate, a new mechanism for holding Ministers responsible
for delayed responses was finally adopted in the National Assembly on 2 September 2021. Access the full paper here.
Click here to see examples of written questions and responses submitted in September 2021.

For regular live updates from committee meetings, follow the EELC on Twitter @EElawcentre.
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OTHER UPDATES
PLANS TO IMPROVE LITERACY
On 7 September 2021, Minister of Basic Education Angie Motshekga made an address at UNESCO’s International
Literacy Day event. The Minister emphasised that literacy is a human right and the basis for lifelong learning. The
Minister announced a number of plans to improve literacy in South Africa, including plans to ensure that all learners
read well and read for meaning. Access the Minister’s speech here.

On 8 September 2021, the Department of Basic Education together with UNICEF, the EU and the National Education
Collaboration Trust (NECT), launched an innovative programme to strengthen reading and leadership in school.
This is a joint two-year programme aimed at enhancing literacy initiatives at schools in KwaZulu-Natal, the Eastern
Cape and Limpopo. The programme will be implemented in 650 schools in these three provinces. Access the official
announcement here.

RESEARCH IN A TIME OF COVID-19: LESSONS FROM SOUTHERN AFRICA
JET Education Services published a report on the lessons learnt in the Southern African Development Community
(SADC) region area during COVID-19. The report’s objectives include the consolidation and sharing of information in an
attempt to foster learning and collaborative reflection in order to better understand how COVID-19 affected education
and training systems in the SADC area, as well as the region’s response to COVID-19. Access the report here.

JOINT SUBMISSION TO THE UN COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS
The EELC, together with SECTION27, the Legal Resources Centre, the Centre for Child Law, the Children’s Institute and
Lawyers for Human Rights, made a joint submission to the United Nations Committee on Economic, Social and Cultural
Rights in response to South Africa’s country report on the Committee’s concluding observations. In particular, the
joint submission highlighted persistent issues regarding the admission of undocumented learners to schools, despite
the judgment handed down in the Phakamisa case, in which the Constitutional Court confirmed that the right to
basic education as enshrined in the Constitution, extends to all children regardless of identification documentation,
statelessness or immigration status. Access the joint submission here.

The Equal Education Law Centre (EELC) uses legal advocacy, research, and
litigation to advance the struggle for equal and quality education in South Africa.

www.eelawcentre.org.za
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