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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO:
WCHC CASE NO: 12880/2019
In the matter between:

EQUAL EDUCATION Appellant

and

MEC FOR EDUCATION, First Respondent

WESTERN CAPE GOVERNMENT

PREMIER OF THE WESTERN CAPE Second Respondént

MINISTER OF BASIC EDUCATION Third Respondent
NOTICE OF APPEAL

KINDLY TAKE NOTICE that the Appellant (Equal Education) appeals against those parts
of the judgment and order of the Western Cape Division of the High Court (per Le Grange

ADIP), dated 17 July 2023, as far as they relate to the Equal Education:

‘1. The challenges brought by [Equal Education] and SADTU is dismissed.
2. The Biowatch principle relating to costs applies and each party to pay its own

costs.’

KINDLY TAKE NOTICE FURTHER that leave to appeal to this Honourable Court was
granted on 27 February 2024. A certified copy of the court order granting leave to appeal is

annexed as “A”,



KINDLY TAKE NOTICE FURTHER that Equal Education seeks an order on appeal in the

following terms:

1. Section 12C of the Western Cape Provincial School Education Act 12 of 1997

(Provincial Act) is invalid to the extent that it—

1.1.  guarantees no places for learners and parents of learners on the governing body
- of a collaboration school;

1.2..  fails to prescribe the remaining membership categories on the governing body
of a collaboration school, or delegates the power to do so to a Member of the
Executive Council without legislative guidance;

1.3.  sets inadequate eligibility criteria for operating partners;

1.4.  sets no adequate criteria for converting an existing public school into a
collaboration school,;

1.5.  precludes public participation on the content of a collaboration school
agreement, apart from the prescribed minimum criteria, when an existing public
school is being considered for conversion into a collaboration school;

2. Section 12D of the Provincial Act is invalid to the extent that it—
2.1.  guarantees no places for learners and parents of learners on the governing body

of a donor-funded school;



2.2.  fails to prescribe the remaining membership categories on the governing body
of a donor-funded school, or delegates the power to do so to the MEC without

legislative guidance;

2.3. dsets inadequate eligibility criteria for donors to occupy positions on the

governing body of a donor-funded school;

2.4.  sets no adequate criteria for converting an existing public school into a donor-

funded school;

2.5. excludes public participation on the content of a donor-funded school
agreement, apart from the prescribed minimum criteria, when an existing public

school is being considered for conversion into a donor-funded school.

Sections 12E and 45 of the Provincial Act are invalid to the extent that they—

3.1.  lack legislative guidance for referring a learner to a residential intervention

facility;

3.2.  lack legislative guidance as to the type of serious misconduct that may warrant

referral to an intervention facility;

3.3.  permit intervention facilities to be established without a governance structure

necessary for education delivery;



3.4. exclude court oversight of the referral of a learner to a residential intervention

facility;

3.5.  lack enabling provisions for competent Members of the Executive Council to
provide health care resources and social services for therapeutic programmes,
such as psychiatric nurses and dispensaries of medicines, at intervention

facilities.

4. The declarations of invalidity in paragraphs 1 and 2 are suspended for 18 months to

allow the Provincial Legislature to correct the defect.
5. During the period of suspension referred to in paragraph 4—

5.1.  the operation of existing collaboration schools and donor-funded schools will

be unaffected; and

5.2.  the First Respondent may not establish new collaboration schools or donor-

funded schools.
6. The declaration of invalidity is referred to the Constitutional Court for confirmation.
7. The First and Second Respondents are to pay the Applicant’s costs, including costs of

three counsel where so employed.

DATED at CAPE TOWN on this the 27" day of MARCH 2024.
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EQUAL EDUCATION LAW CENTRE
Attorneys for the Equal Education

3rd Floor Isivivana Building 8 Mzala Street
Khayelitsha

CAPE TOWN

021 461 1421

Ref: Ms T Cooper-Bel/ED

C/O Webbers Law

Webbers Building

96 Charles Street

Bloemfontein

Tel: 051 430 1340

Email: appeals@webberslaw.com

Ref: V. Robbertze

TO: ,
THE REGISTAR OF THE SUPREME COURT OF APPEAL
BLOEMFONTEIN
OFFICE OF THE CHIEF JUSTICE
PRIVATE BAG X9020
CAPE TOWN 8000
AND TO: 204 -03- 27
THE REGISTRAR OF THE WESTERN CAPE DIVISION _
CIVIL APPEALS
OF THE HIGH COURT A '>‘$V\ESTERN CAPE HIGH COURT
CAPE TOWN
AND TO:

THE OFFICE OF THE STATE ATTO
L MANUEL

Attorney for the First Respondent/

First Cross-Appellant

22 Long Street



CAPE TOWN
Ref 1184/22/P12
Tel: 021 441 9200
Fax: 021 421 9364

Email: LManuel@justice.gov.za;

CNewman{@justice.gov.za

c/o
STATE ATTORNEY
BLOEMFONTEIN
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)
Case No. 12880/2019 +
4566/2019

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)
CAPE TOWN: TUESDAY 27 FEBRUARY 2024

BEFORE THE HONOURABLE MR ACTING DEPUTY JUDGE PRESIDENT LE GRANGE

In the matter between:

EQUAL EDUCATION Applicant

And

PROVINCIAL MINISTER FOR EDUCATION WESTERN CAPE 1%t Respondent
PROVINCE

PREMIER OF THE WESTERN CAPE PROVINCE 2" Respondent
MINISTER OF BASIC EDUCATION 31 Respondent
MINISTER OF JUSTICE AND CORRECTIONAL SERVICES 4t Respondent

Having heard the Legal Representative for the Applicant & Respondents
and having read the documents filed of record;

IT IS ORDERED:

1. That the Applicant’s application for leave to appeal to the Supreme Court of Appeal
succeeds.

2. That leave t(i) appeal- agamst Judgment and order of 17 Julyu2023 in both matters is granted,
with costs of the apphcatlons to be costs in the appeal e
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