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TAKE NOTICE that application will be made on behalf of the abovenamed application on

st .
the ©! day of A’pr " 2019 at 9h30 or as soon thereafter as

counsel may be heard for an order in the following terms:

1) DIRECTING the first respondent to comply with the provisions of the Court Order
Gorven J, taken by consent on 7 November 2017, and to supplement its report to address
the shortcomings thereof in ferms of prayer 3 of the notice of motion within seven (7)
days of date of ordt;,r as follows:

a) To comply with the order regarding reporting on the status of the policy on scholar
transport within the Province and if this is not finalised by when it will be finalised, as
follows:

i) DIRECTING that the first respondent make available its new learner transport

policy by no later than 2019,

ii) In the alternative to above DIRECTING the first to fourth respondents to make

decisions and report such decisions made by no later than

2019 regarding:

(1) What steps will be required to finalised the policy;

{2) Who will be résponsible for each of the‘se steps;

(3) Which role players have been identified, and if not yet identified, directing
that such role players be identified;

(4) What process and method for public participation has been decided, and if not
yet decided, directing that such process be identified; and

(5) What steps will be required and who will be responsible for each step for the
policy to be adopted by the Province.

(6) Speciﬁc timelines within which each step would be completed.




b) To comply with the order regarding the co-operative governance structures within the
Province and within national government, and what is done through those structures
with regard fo the planning, provisioning for, implementation, monitoring and
evaluation of scholar transport in the Province, as follows:

i) DIRECTING the first respondent to produce to this court by

2019 a detailed written document regarding the fasks and

functions between the KZN Department of Education and the KZN Department of
Transport as relates to leamer transport, specifically which department wiill be
responsible for sourcing of transport service providers;

ii) DIRECTING the first respondent to specifically report to this court by

2019 on the identification of beneficiaries of leamer

transport and role, if any, of principals, teachers, school governing bodies, district
offices, the local municipalities in the process;

iii) DIRECTING the first respondent to establish a Provincial Joint Planning
Committee in accordance with the National Policy on Learner Transport,
specifically addressing the aspect of co-ordination between other spheres of
government; and to report to this court .on the progress of the establishment on a
quarterly basis until the court determines otherwise;

¢} To comply with the order regarding what alternative options or models have been
considered for scholar transpoit in the Province and whether and by when these are
planned to be implemented;

1) Declaring that the first respondent’s failure to consider other options or models of

transport is irrational, unreasonable and otherwise unlawful in the circumstances;

and




ii) Directing the first to fourth respondents to consicier other options or models of
transport for leamers, as foreshadowed in the National Policy.

d) Insofar as the first to fourth respondents continue fo claim that they are unable to
provide finther transport to other scholars in need in the Province, to report on by no
fater than 2019, what plans are in place o address such need and by
when is it expected that such need might be fulfilled, by in particular:

i) Outlining what steps will be taken and who will be responsible for each step and
by when each step will take place;
ii) Identify other role players who may be necessary in the process.
iii) What resources are needed and how these resources will be obfained;
iv) What alternative options or models have been considered in the province
€) To comply with the order as it relates to scholar transport for children with

disabilities, and report to the court by 2019 as follows:

i) What existing transport services arc available and to what extent are these
integrated into public transport systems;

ii) What transport considerations are there for children with disabilities who are not
attending schools for the disabled,;

iii) Whether universal access to transport services has been attained, and if not, what
steps have been taken as relates to vehicle design and the processes involved from
planning to implementation;

iv) What are the processes for identification of children with disabilities in need of
leamer transport in the province.

2) DIRECTING the first respondent to pay the applicant’s costs, such costs to include the
costs of senior and junior counsel.

3) Further or alternative relief.




TAKE NOTICE FURTHER that the accompanying affidavit of TRACEY MALAWANA

will be used in support thereof.

KINDLY ENROL THE MATTER ACCORDINGLY.

“th
DATED at DURBAN this 277 day of

\()elarmm 2019.
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TRACEY MALAWANA

do hereby make oath and say:

I am the Deputy General Secretary of Equal Education (“EE”), the applicant in this

matter. Iam duly authorised to bring this application,

The facts deposed to in this affidavit are within my knowledge, except where indicated

otherwise, which facts I believe to be true and correct.

INTRODUCTION:

This application is brought in terms of a supervisory order which was taken by consent
on 7 November 2017 (“the Court Order”), in particular paragraph 4 of the order,
which references prayer 4 of the notice of motion that “The applicant is permitted fo
respond to the affidavit in paragraph 3 ...whereupon the applicant is granted leave to

set this application down for further adjudication and relief fo the exient necessary.”

In light of the two reports submitted, filed by Dr Enoch Vusumuzi Nzama, on behalf
of the first respondent, in purported compliance with the Court Order - but which fails

to coinply - the applicant now sets this application down for further adjudicatios.

The applicant submits that in terms of the Court Order, the submitted reports are
wholly insufficient for the reasons which shall be outlined below. Furthermore, it is
apparent from the reports that the first respondent believes that it is not required to

report on specific aspects, despite the clear wording of the Court Order.

REPORTING REOQUIRED (As per the Court Order of 7 November 2017):

6.

The order granted, by consent, provides at paragraph 2 that:

=~
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“The First Respondent undertakes to provide a report to this court by
not later than 1 April 2018 as provided for in paragraph 3 of the Notice
of Motion, excluding paragraphs 3(c) and 3(e) and including provision
Jor transport for learners with disabilities as referred to in paragraph

3.9 and 3.3.1 of the 2015 National Transport Learner Policy.”

The relevant parts of the notice of motion state that:

“DIRECTING the first to fourth respondent to report to this Court on

oaih, within thirty (30) days of this Order on the following matters:

(a) The status of the policy on scholar transport within the Province

and if this is not finalised by when it will be finalised;

(b)  The co-operative governance structures within the Province and
within national government, and what is done through those structyres
with regard to the planning, provisioning for, implementation,

monitoring and evaluation of scholar transport in the Province;

(¢ el

(d) What alternative options or models have been considered for

scholar fransport in the Province and whether and by when these are

Planned to be implemented;

(e)

o) In so far as the first to fourth respondents continue to claim that

they are unable to provide further transport io other scholars in need in

T




8.

the Province, what plans are in place fo address such need and by when

is it expected that such need might be fulfilled.”

The provision of transport for “learners with disabilities, referred to in paragraph 3.9

and 3.3.1 of the 2015 National Transpott Learner Policy” is as follows:

“Policy statement

3;3.] Provincial departments of education will be respousible for
selecting learners who will benefit from subsidised learner transport
services. Learner transport will be integrated with public transport
systems or IPTNs wherever they are available. The selection criteria
must not discriminate on the basis of gender and race and must not deny
access for learners from disadvantaged communities. Principals, after
consultation with the SGBs, must identify beneficiaries of subsidised

learner transport services in line with the following criteria:
s Beneficiaries must be needy learners from grade R to 12 as prescribed;

+ Learner transport will be subsidised to the nearest appropriate school
only and not to a school of parental choice (parental choice means

parents prefer to enrol their children at schools other than the nearest

suitable school);

» Priority must be given fo learners with disabilities, taking into

considering the nature of the disability;

» Priority must be given to primary schools learners who walk long

distances to schools:

T




s Existing learner transport services must be taken into account when
identifving beneficiaries as no learner transport services will be
provided in areas wihere public transport is available in order to avoid

duplication of services and resources.”

and
“3.9 Policy focus area 9: universal design

The current learner transport system does not make sufficient provision
Jor the transporiation of learners with physical disabilities to ensure the

attainment of universal access to transport services.

Policy statement

3.9.1 Vehicles transporting learners must adhere to the requirements and
principles of wniversal design, especially those transporting learners

with disabilities.

3.9.2 All processes Involved from planning to Implementation must take
cognisance of the needs of learners with disabilities and meet the

required suppor! needs.”

The main application was brought because of the on-going infringement of the rights

of learners to education,

9.1 This arose, in part, because of the arbitrary decision making with respect to the
provision of learner transport by the first to fourth respondents. The applicant

has argued that decisions are being made in an arbitrary manner because of the

rawen




10.

11

9.2

absence of a comprehensive provincial policy on learner transport, and that the

policy should be in line with the National Policy.

In addition, the application sought to address that which the first respondent
contends, without any effort to adequately demonstrate, that there is

insufficient money to provide transport to learners in need.

The Court Order, as taken by consent, was intended to progress the issue of leamer

transport, not only in the 12 specitic schools, but also thronghout KwaZulu-Natal, and

in so doing requires a report to this Honourable Court in terms of the Court Order, of

its progress towards providing learner transport.

The applicant submits that the first respondent has failed to report adequately, and

despite further opportunities being afforded to it, still has not adequately met its

reporting obligations. Further, the first to fourth respondents have failed to do what is

required of them in relation to the provision of transport in the province.

11.1

112

As will be seen below, on receipt of the first report, the applicant stated that
the report did not meet the requirements, indicated its intention to set the

matter down, but provided the first respondent with an opportunity to rectify.

The first respondent did indeed file a further report, but the applicant submits,
even this report failed to meet the reporting requirements of the Court Order.
Nor did the first to fourth respondents meet their obligations regarding the

provision of transport.

11.2.1 Again, the applicant indicated its intention to set the matter down but
again, offered the first respondent an opportunity to file a further

report.

T




12,

11.2.2 Importantly, the first respondent gave an undertaking to provide the
proposed policy by a specific date. The applicant has waited in vain

for the policy to be produced.

The applicant does not presume that the first to fourth respondents are in wilful
confempt of the Court Order, but reserves its rights in relation to pursuing the
appropriate egal remedy should it be found that the respondents are indeed in wilful

default,

12.1 To this end, the relief sought includes further or alternative relief.

12.2  Should it become apparent that there is any wilfulness in the respondents’
failure to adequately address the matters outlined in the Court Order, it is
humbly requested that this Honourable Court consider the alternative remedy

of finding the first to fourth respondents in contempt of Count,

OVERVIEW OF REPORTING:

13.

The first respondent filed iis initial report, dated 29 March 2018, in terms of the Court

Order (“the first report”™).
13.1  This report was not under oath, as was required in terms of the Court Order.

13.2  The report also simply ignored other of the reporting requirements, as were
required by the Court Order, alternatively glossed over reporting aspects

without including any substance.

13.3 It avoided committing the first respondent to achieving the aims of the

application, and certainly avoided commitment to any meaningful timeframes.

T




4.  The applicant filed its response thereto, on 16 May 2018 (“applicani’s response to first
report”), called on the first respondent to supplement the first report submitted in order

to address some of the events which had subsequently occurred and the shortcomings

of the first report.

14,1 In its response to the first report, the applicant indicated that it would be
setting down the matier seeking the following relief, should the first

respondent choose not to supplement its report*:

“(a) Directing the first respondent lo supplement its report
to address the shortcomings thereof in terms of prayer
3 of the notice of motion within seven (7) days of date
of order;

(& Directing that the first respondent provide a report on
the implementation of the transport already provided
and the plans for the implementation of the transport
tender as per tender process within seven (7) days of
date of order;

(¢ Directing the first respondent to pay the applicant’s
costs, such costs to include the costs of senior and

Junior counsel;

(d) Further and/or alternative relief”.

142 It will be noted that the first respondent failed to commit itself even regarding

whether the transport ordered for the 12 schools could and would be provided,

in this first report.

143 In light of the above, the applicant has been required to undertake extensive

monitoring and engagement with the respondents, including the respondent

! Index Bundle page 154
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schools, but which for purposes of the application the details of which are now

immaterial, and are not specifically covered herein,

15.  As it happened, the first respondent provided the transport and availed itself to the

opportunity afforded and filed a second report dated 31 July 2018 (“second report™).

15.1 The attitude, however, was that the applicant was not entitled to some of the

information requested in its response.

15.2 However, and importantly, the undertaking was given in this report that the
draft provincial learner fransport policy would be made available by

31 December 2018.

16.  Yet again the applicant believed the report to be inadequate and filed a response on

12 September 2018 (“applicant’s response to second report™).

16.1  The first respondent was invited again to supplement its report further, but the
applicant advised that it would await the draft policy as underiaken, before

setting the matter down on the outstanding issues.

16.2 It shouid be noted, however, that despite the intention of waiting for the draft
policy, the applicant’s response to the second report indicated its intention?, in
the absence of any further response by the first respondent, to seek an order as
soon as possible after 31 December 2018 in the following terms:

“fa) Directing the first respondent to supplement its

report to address the shortcomings thereof in
terms of prayer 3 of the notice of motion within

? Indexed Bundle page 281
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17.

seven (7) days of date of order.

(b) Directing that the first respondent make available
its new learner fransport policy by no later than

2019.
(c) Directing the first respondent to pay the

applicant’s costs, such costs fo include the costs of
sentor and junior counsel.
{d) Further andfor alternative relief™.

Tt should be noted that the Amicus Curiae also filed a response to the respondents’ first

report, which is dated 11 May 2018 (“Amicus response to first report”).

17.1 It contains concerns around the failure to address matters pertaining to the
provision of leamer transport in the province in general, and the transportation

of fearners with disabilities, specifically.

17.2  The applicant submits that it should likewise be considered by this Honourable

Court in further adjudication of this matter.

ISSUES WITH REPORTING:

18.

19,

While many of the issues with the first report were addressed by the first respondent

in its second report, it is apparent that the first respondent still has not complied with

its obligations.

The second report, moreover, gave an undertaking that the policy would be made

available on 31 December 2018, which undertaking the first respondent has not met.

19.1  As a result of the first respondent’s failure to produce a policy, the applicant

addressed correspondence to the office of the State Attorney: KwaZulu-Natal.

12
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20.

19.1.1 The correspondence notes the delay and provides yet another period
of grace, which period, in the circumstances were reasonable, but

requesting a response by 4 February 2019,

19.1.2  As can be seen from the correspondence, the applicant has been

vigilant and in frequent correspondence with the first respondent.
19.1.3  This letter is annexed hereto marked “TM1”,

192 On 8 February 2019, correspondence was received indicating that the

timeframes provided in the applicant’s correspondence were not acceptable.

192.1 The First Respondent however failed o provide any further
commitments to the provision of the policy other than “We anticipate
that it will take at least another thirty days before the policy is ready

Jor submission to the relevant Heads of Department.”

19.2.2 The correspondence gives no indication that the first respondent
intends to file any further reports, nor does it outline any process for

the approval of the policy, other than an internal step.
19.2.3  This letter is annexed hereto marked “TM?2”,

What does remain clear from the reporting and the Court order is that there are a
number of issues outstanding and which are inadequately addressed in the reports and
in the actions of the first to fourth respondents. I shall address these aspects below in

more detail, which in summary are:

20.1  Paragraph 3(a) relating to the status of the policy - which remains in a state of
obscurity.

3
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21.

20.2

203

Paragraphs 3(b) and (d} of the notice of motion, relating to the ce-operative
governance structures and alternative options or models for transport under
consideration respectively, which have not been addressed at all. Only the
interdepartmental relations between Depariments of Transport and Education
are alluded to, but even that is so limited as to prohibit any analysis and

therefore accountability,

Paragraph 3(f) regarding provision of transport to learners in need of
transport in the Province and the plans related thereto remain unaddressed
other than a stated lack of funding. No plan is presented. The preliminary
information revealed by the efforts of the first respondent indicates that the

situation is indeed as dire as was suspected by the applicant.

For ease of reference this application summarises the submissions in the reports

already filed in this maiter. However, to avoid prolix documentation the relevant

paragraphs of each report will be referred to where appropriate, and the more detailed

submissions may be referred to as referenced.

THE STATUS OF THE POLICY ON LEARNER TRANSPORT

22,

23,

The Notice of Motion, at prayer 3(a) provided that the first respondent report on the

status of the policy within the province and if not finalised, by when it will be

finalised.

In its initial report, at paragraph 4 which commences on page number 11°, the first
respondent states regarding revising the policy and getting it into line with the

National Policy: “that process had not been finalised due to several reasons.”
Y

T Indexed bundle page 11
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However, assures that he “mandated...all reasonable steps to draft and finalise an

amended policy as soon as possible”.

23.1

23.2

233

234

The first respondent indicates further that a decision has been made to canvass
the views of role players who might be able to provide constructive input and

that they are in the process of identifying and engaging with such persons,

At paragraph 4.8, the first respondent states that one of the fundamental issues

impacting the finalisation is the criteria concerning the distance travelled by

learners.

The report states further that the current criterion of three kilomeires results in
a substantially large pool of learners for which the budget was considered

inadequate and decisions would have to take place whether that pool should be

narrowed.

It considers also that the existing policy does not include any provisions for
learners with disabilities, despite that some transport was provided; such

transport fefl under the Inclusive Education Directorate (“IED”).

234.1 The report indicates that while the responsibility of transport
provision to special schools for learners with disabilities would
remain the responsibility of IED, that discussions were necessary with
the Department of Social Development and the Department of Health.

Nothing further is reported.

23.42 The respondent indicated that there are currently discussions between

the two directorates and that they would engage with each other

i5
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further with a view to formulating an appropriate policy inclusive of

learners with disabilities.

2343 This is insufficient, not least because transport of learners with

disabilities forms part of the Court Order granted.

2344 The report acknowledged that the leamer transport policy should
inclnde appropriate provisions for leamers with disabilities; the first
respondent can therefore not simply assign the responsibility to

another party or parties without more.

'23.5 The first report states that the first respondent is “unable fo say with any
meastire of conviction when the policy can be finalised™ but indicates “that my
Department is committed to finalising the policy particularly as it wishes to
bring uniformity to the whole issue of learner transport which, admittedly, has

been problemaric”,

23.6 The first respondent then offers to make the necessary arrangements that the
applicant receive regular updates on this issue. I pause to mention the applicant

has not been updated on this issue.

24.  In our initial response, the applicant reminded the first respondent of the Court Oxder’s
requirement regarding the policy and that simply providing “several reasons™ for

there being no policy was an insufficient reply.

* Indexed bundle page 16 para 5.16
* Indexed bundle page 11 para 4.2
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24.1 The applicant indicated that the first respondent ought to have provided a

detailed outline of what reasonable steps have been taken, what would still be

undertaken.

242  In particular, at paragraph 52.1°% the applicant stated that if the timeframe for
the finalisation of the policy was unknown or unpredictable, that the first
respondent ought to. have provided, at minimum, a detailed plan of what is still
required, who would be responsible for each of those requirements, what steps

are to be taken and what deadlines have been imposed for those steps on the

relevant actors.

243 Our response also indicated that not only are the views of the role players
expected within the normal process of developing a policy but that, especially
in the; light of the first Respondent’s failure to provide information on when
the policy will be finalised, information pertaining to a detailed and reasonable
explanation on the process and plan for the finalisation of the policy would

have been the minimum requirement.

244  The applicant had made submissions to the first respondent regarding the
formulation of a new policy, at the first respondent’s request. The applicant

included these submissions in our response.

24.5 The applicant clearly indicated that the policy ought to be designed for
purposes of ensuring that no learner’s right to education is infringed and not to

merely allocate limited resources amidst a great need, but acknowledged the

need for prioritisation.

¢ Indexed bundie page 136
17

T' a4 T




24,6  Furthermore, the importance of a suggested public participation Process was
outlined. These submissions appear commencing at page 25, paragraph 40 to

paragraph 54.7 on page 317 of our response to the first report.

25.  The respondent filed a second report on 31 July 2018, and deals with the policy issue

briefly at paragraph 13 on pages 10 and 11%.

25.1 The empty statements that “the Department is not remaining supine” and
“processes of review is being pursued with such expedition as all the
circumstances may aflow” cannot, in any interpretation, be a report on the
status of the policy, which is what the Court Order required of the first

respondent.

252 While this report was still deficient in various respects, as is discussed below,
importantly the respondent indicated that the policy should be finalised by
31 December 2018, stating “T am informed by the officials driving the process
Jorward that barring any ?mforeseen circumstances, that the policy should be

finalized by the 31* December 2018".

253 In particular, the fact that the first respondent had again raised section
125(2)(d) of the Constitution of the Republic of South Africa, 1996 is
troubling. This provision empowers the Premier and the Executive Council in

its role of developing and implementing provincial policy.

254 Suffice to say, while neither the applicant nor the court has prescribed to the
first respondent what the policy should be, it is required that the first

respondent has a policy, that such policy conforms with the national policy,

? Indexed bundle pages 131 to 137
* Indexed bundle pages 242-243
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26.

27,

28,

and that such policy be reasonable and that it guides decision-making to

prevent arbitrary decisions being taken by the Executive.

On 12 September 2018, Equal Education filed an affidavit in response to the First
Respondent’s second teport, and invited the First Respondent to submit a response

thereto within 30 days namely, by 25 October 2018.

26.1 Tn our response, we address the fact that the first respondent had again raised

the empowering provisions regarding the Executive to develop and implement

provincial policy.

26.2 It outlines the principles which have already been established and which were
covered in the application papers, prior to the granting of the Court Order, This
defence was addressed in the replying affidavit (at paragraph 18) as well as in

owr heads of argument,

26.3 The actions of the Executive in ferms of policy remain reviewable inter alia

under the principle of legality.

I paisse to mention that on 8 February 2019, in the letter received from the State
Attomey, already annexed marked “TM2”, no further commitments regarding the
policy was given. It simply stated “We anticipate that it will take at least another

thirty days before the policy is ready for submission to the relevant Heads of

Department.”

There have been various communications with the role players, specifically as relates

to the development of the policy and whether the first respondent intended to file a

further report.
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28.1 Some time after 8 January 2019 there was an indication that a further report
would be filed, but that has not happened and it is unknown as to when such

repori would be submitted.

28.2 No indication of when the policy would be made available has been provided

at all.

29.  The urgent and dire need for a revised policy to be published and implemented in the
province is clear, yet despite a court order and the passing of more than one year, the

respondents cannot even commit to a definitive timeframe for its finalisation.

30.  The applicant submits that the actions and submission of the first respondent regarding
the provincial policy on leamner transport are not in compliance with the Court Order,

and seeks the relief as set out in the notice of motion.
CO-OPERATIVE GOVERNMENT STRUCTURES:

31, The first respondent addresses the issue of co-operative governance at paragraph 6 of
the first report, from page 17°, and confirms that learner transport provisioning is a

function shared between both the Departinent of Education and the Departinent of

Transport.

31.1 The report also lists certain responsibilitics that are allocated to each
Department, and indicates that “both Departments have now fully commifted
themselves to an effective management of the provision of learner transport

services™® (emphasis added).

? Indexed bundle page 17
" Indexed bundle page 20
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32,

312 It also indicates that, in accordance with the National Learner Transport
Policy, intergovernmental mechanism have been established to co-ordinate
learner transport provisioning, in particular a purported “Interdepartmental

Committee” which has met regularly and provided quarterly reports. .

In its response to the first report, the applicant points out the National Policy’s
provision for the establishment of a Provincial Joint Planning Committee (“Joint
Committee™) and that, in accordance with the National Policy, a Joint Committee

should include all relevant stakeholders, such as treasury and local government

32.1  In addition, our response notes, that it is unclear whether the NIDC meets the
requirements of the Joint Planning Committee and that despite the various
aspects discussed at the NIDC meetings, planning for leamer transport is

omitted.

322 Our response raises concern also regarding the exiremely broad
responsibilities outlined by the first respondent, leaving many responsibilities

unmentioned and straddled between the two departimenis.

32.2.1  Critically, the first report fails to indicate which department would be

responsible for the identification of beneficiaries of learner transport.

32.2.2 While, the Department of Education is broadly responsible for this
task, the first report fails to provide any detail as to the role of
principals, teachers, School Governing Bodies, district offices, the

local municipality, ete.
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33.

34.

32.2.3 The report also fails to indicate how the need for learner transport is
identified, and the factors considered in determining who qualifies for

learner transport.

32.2.4 Lastly, we note that the role of sourcing transport from service
providers is omitted from the list of responsibilities provided in the
first report, and it is unclear which department will be responsible for,
for example, issuing tenders, appointing operators, and considering

available option.

32.2.5 To this extent, it was requested that if any written agreement is made

beiween the two departments, that this be placed before the coutt,

32.3 The first report fails to provide any further information on the use of the
monitoring firm, employed by the Department of Transport for the purposes of
the application, such as the process of its appointment, the tender process
followed, and whether they operate provincially, and if it would be utilised on

an annual basis,

In its response to the applicant by way of its second report, the first respondent only
provides three amendments to the first report. These amendments are that as of 1 July
2018, the Depariment of Transport is responsible for the processing of monthly
payments, the procurement of service providers, and the provision of monthly

moniforing and expenditure reports.

The first respondent also acknowledges that no writlen agreement exists between the
Department of Education and the Department of Transport regarding the distribution

of roles and responsibilities. Subsequently, the first respondent has confirmed that no
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35,

36.

written agreement between the Depariment of Transport and the Department of

Education exists, which details each department’s roles and responsibilities.

As it stands, the first respondent has merely provided a broad list of certain roles and

responsibilities allocated to the Department of Transport and the Department of

Education, omitting specific detail and clarity necessary for effective accountability.

35.1

352

353

354

355

Such an omission indicates that many tasks and functions between these
departments may be unaccounted for and that inter-departmental co-ordination
is inadequate.

In addition, there is still no clarity on the identification of beneficiaries, how
this process is undertaken, and how the need for learner fransport is
determined.

The first respondent has also failed to provide specific detail concerning the
sourcing of fransport from service providers, other than the fact that the
Department of Transport is now responsible for the procurement of service
providers,

It is also unclear whether the Provincial Joint Planning Committee has been
esfab!ished in accordance IWEth the National Policy;, whether it comprises éf

relevant stakeholders, and whether any activities have been undertaken.

Furthermore, the co-ordination between other spheres of government
including, but not limited to Local Government, as demanded not only by

national policy but also legislation, has been entirely ignored.

This Honourable Court is requested to direct the first to fourth respondents fo direct

their attention to the requirements of the National Policy as well as the
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Intergovernmental Relations Framework Act and to provide the necessary information

to this Honourable Court in terms thereof,

ALTERNATIVE OPTIONS OR MODELS:

37.  The Court Order required the respondents to report on what alternative options or
models have been considered for the provision of leaner transport in the Province, and

whether and by when these were planned to be implemenied.

37.1 It should be noted that aliemative options and models of leamer transport
applied not only to the twelve specific schools, but to the provision of learner

trangport in the province generally,

372 In its first report the first respondent simply states that no other model or
option has been considered for the provision of learner transport. This appears

at paragraph 7 on page 20" of the report.

37.3 Inis second report, the first respondent baldly states “7 have nothing further to
add to my previous report®, This appears at paragraph 17 on page 13 of the

‘report®.

38.  The applicant submits that the respondent has failed to meet the requirements of the
Court Order. Consideration of alternative options or models for the provision of
learner transport in the province is essential to rational decision-making and the
applicant submits that the respondeﬁts ought to be directed to provide further

information in compliance with the Court Order.

" Indexed bundle page 20
2 Indexed bundle page 245
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39.  The applicant submits that the failure to consider other viable options of transportation

is administrative action in terms of The Promotion of Administrative Justice Act and

the definition of a decision therein,

39.1 In the context of policy formulation and the first respondent’s stated
difficulties regarding financial resources, the most reasonable and rational

approach would be to consider all possible options available.

39.2  The applicant shall seek to have this decision reviewed and set aside on the

basis of irrationality, as outlined in the notice of motion.
TRANSPORT TO OTHER LEARNERS IN THE PROVINCE:

40.  In its first report the first respondent indicates that it is in the “process of collating
updated information”. It does however provide a new estimated need of at least
370 682 learners requiring transport, at paragraph 8.2 at page 20", This is a substantial

increase from their previous estimate of 90 000 leamers in need of transport,

41.  The first respondent does not provide any concrete plan regarding steps that would be

taken to meet this need, other than baldiy stating that funding would be a concern, at

paragraph 8 generally, page 20 to 21%,

42,  In its second report the first respondent indicates only that “it simply cannot provide
transport for all the learners who qualify™ and that it has no prospects of any

increased budget.

"* Indexed bundle page 20
* Indexed bundle page 20 -21
' Indexed bundle page 245 para 18
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43.

44.

45,

The applicant, in response, reminded the first respondent that it was required to report
on what plans were in place to address such need and by when that need will be

tulfilled. The respondents have woefully failed to do so.

This is nothing short of a crisis impacting on the very lives and futures of our young
people. At least, the respondents are under obligation in terms of the Court Order to

indicate “what plans are in place to address such need and by when is it expected that

such need migit be fulfilled"”.

There has, it is submitied, been a complete failure to comply with the Court Order. 1t
cannot be said that the first respondent has adequately addressed its plan to provide
transport to learners in the province and it has failed dismally to address even the

crucial first steps — policy formulation and increased funding.

URGENCY!

46,

417,

I submit that this application is urgent by its very nature. It involves children and their
ability to get to school and is an infringement of the immediately realizable right to
education. From the partial, as yet incomp_iete assessments done by the Department of

Education, this affects at minimum 300 000 learners in this province,

Of the 12 schools which were provided with iransport at the beginning of the second
term in 2018, seven responded to written questions by the applicant regarding the

effects and implementation of the transport in terms of the court order of 7 November

2017,

47.1  All seven responding schools reported an increase in their pass rate at their

schools. Three of those provided actual percentage increases:
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48.

47.2

41.3

474

47.5

47.1.1 School | — 66.1 % pass rate to 79.6 %;
47.1.2  School 2 - 92 % to 96.3 %; and
47.1.3 School 3 — 63 % pass ratc to a 75 % pass rate.

Of the seven schools, six indicated that this increase was directly connected to
the provision of fransport, with responses ranging from a simple “yes”
transport improved the pass rate; to “yes a huge impact”; to providing details
that the schools were able to introduce extra lessons in one instance and that

both morning and afternoon classes were held in another because of the

provision of transport,

Five of the seven schools reported an increase in the number of learners
enrolled in the school for 2019. Of those five, two indicated that the

availability of transport is a likely explanation for the enrolment increases.

However, only two of the schools reported that they had been contacted by the
Department of Education regarding the number of learners requiring transport

i 2019. In both of those schools a snap survey was conipleted on 29 January

2019,

Three of the seven schools reported over-crowding on the buses currently
transporting their learners. All but one school confirmed that all learners

needing transport are able to gét to school on the buses provided.

Similar to the quick survey of the principals of the schools, the applicant approached

seven equalisers, learners who are members of the applicant’s activism programme,
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49,

requesting them to provide the applicant with written feedback on the changes

experienced, if any, with the introduction of transport last year,

48.1

48.2

483

These responses all refer to a substantial decrease in absenteeism, reduction in
late arrivals, increased safety and the ability to concentrate whilst at schoo! as

well as having more time to study once home.

As one equaliser stated “there is a high pass raie becouse learners are
determined, committing and dedicating themselves in their school” and to

quote another “Scholar transport is one of big Biggest Break to my school ...”.

Even more impactful is the sense of safety, the absence of the fear of being

raped, as is reported by fwo of the learners.

It cannot be that the current learners’ education is permitted to be compromised for yet

another year, and that government is not held accountable for the decisions it makes

and the steps its takes, alternatively fails to take in the realisation of the right to

education for the children of KwaZulu-Natal.

49.1

49.2

49.3

This ‘case was launched in March 2017, and was treated as sufficiently urgent

as to be heard in November 2017,

Some of the relief sought has been implemented, in particular in the twelve
specific schools which served in this application as the concrete example of

what is happening throughout the province,

Dismally, much of the next steps have not been addressed. While the learners

of those twelve schools are benefiting, there are in excess of 300 000 more
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learners whose education, and thus their future, indeed our future, remains in

Jeopardy,

WHEREFORE I pray for an Order in terms of the Notice of Motion prefixed hereto.

? 2ok

P!
';RACDY MALAWANA

I hereby certify that the deponent has acknowledged to me that she knows and undersiands the

contents of this affidavit, which was signed and swom to before me at H AV ooy on
this 244 dayof O 72—

2019, and that the terms of Regnlations R1258 and
R1648 of 21 Tuly 1972 and 19 August 1977, respectively, have been complied with.
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EQUAL
EDUCATION
LAW CENTRE

To:

Per email;
CC:
cC
CC:
ccC:

Date: 29 January 2019
Our Ref: DP/TC SCTR.
Your Ref: 35/1962/17/E/P9

M Harricharan
State Attorney
Office of the State Attorney; KwaZulu-Natal

HNitesh@@justice.gov.za

Nickozo Maphumulo@kzndoe,pov.za

Ntoksm(@gmail.com
Machel, VanAsrde(@kzndoe.gov.za

HVLoggerenberp@iustice.gov.za

RE: EQUAL EDUCATION // MEC FOR EDUCATION, KWAZULU-NATAL AND
OTHERS CASE NO 3662/17P

1. Your letter dated 28 January 2019 and omr previous correspondence refers (“your

letter™),

2. Your letter indicates that your clients intend filing a further affidavit in the above matter,

however it bears emphasis that our client filed an affidavit on 12 September 2018 and that
your client’s affidavit was required by 25 Octaber 2018, Despite repeated requests, your

clients have delayed filing an affidavit without adequate justification and have still failed

to provide a specific date by which our client can expect such aftidavit to be filed,

Public Benefit Organisation

The Equaf Education Law Centre is managed Isivivana Centre .
By the Equal Education Law Centre Trust. 3 Floor {(Exemption No: 930038683}

8 Mzala Streat

Khayeitisha, 7784
Trustees: :
Adv janice Bleazard Yollswa Dwane T+27 21 461 1421/3551 NPO No: §99-5658-NPO
#umeleng Mahabane Achmat Toefy F+27 86572 4575 Trust Certificate No. IT2966/2011
Or Ursufa Hoadley Zukiswa Kota
Ntshadl Mofokeng Justice Catharine O'Regan  Infof@eslawcentre.orgza  The Equal Education Law Centre

www.eelawcentre.orgza  Trustis a registered Trust.
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EQUAL
EDUCATION
LAW CENTRE

3. In addition, your letter states that the draft policy has been “substantially finalised” but
does not provide any timeline by which the policy will be finalised or adequate
Justification for its delay. As you are aware, your clients committed to the finalisation of
the policy over a year ago. More recently, your client gave assurances that the policy

would be provided by no later than 31 December 2018,

The failure to finalise a policy has a prejudicial impact on the provisioning of learner
transport in the province and the rights of learners and is anathema fo the principles of

administrative justice, good governance, accountability and transparency,

Our client will await your clients’ further correspondenice following your scheduled
meeting with counsel. However, our client expects such correspondence by no later than
12h00 on Monday, 4 Febroary 2019, Furthermore, such correspondence must, af

minimum, specifically provide the following assurances:

5.1, Your clients’ affidavit will be filed by no later than Friday,. 8 February 2019,
3.2. The final provincial learner transport policy will be published by no later than Friday
15 Febroary 2019,

. Pailing the provision of these assurances, our client will proceed to set the matter down,
and in terms of the supervisory order taken by consent request the Court to direct your

clients to comply with the Qrder of November 2017,

Kindly acknowledge receipt of this email and tespond herefo by 12h00 on Monday,
4 February 2019. Our clients’ rights are reserved,

Yolity fajt

EgMal Exvichtion Law Centre

Tarryn Cooper-Bell

The Equal Education Law Cantra Is managed Isivlvana Centre

By the Equal Education Law Centre Trust, 3 Flooy
8 Mzala Streat

Khayefitsha, 7784

Trustees:

Adv Janlce Bleazard Yoliswa Dwane T+27 21 461 1421/3551
ftumeleng Mahabane Achmat Toefy F+27 86 572 4675
DrUrsula Hoadley Zukiswa Kota

Ntshadl Mofokang lustlce Catherlre O'Regan Info@eelaweentre.org.2a
www.eelaweentre.org.za

Publlc Benefit Organisatlon
{Exemption No: 930038683}

NPO No; 0%9-658-NPO
Trust Certificate No, 1T2966/2011

The Equat Education Law Centre
TrustIs a registared Trust,
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Dapariment;
Justica and Consliutional Daveiopment
REPUBLIC OF SOUTH AFRICA

OFFICE OF THE STATE ATTORNEY: KWAZULU-NATAL

Private Bag X54301, DURBAN, 4000 + 6™ Floor Matiife Building, 381 Anton Lembede (formaery Smith) Street,

DURBAN, 4001 - DOCEX 153, DUURBAN
Tel {031) 3652800, Fax (031) 3062448, Ditect Ling (031) 3652551

Ref: 36/60196217/EiPD
Eng: Mr N Harricharan
E-mall; HNitesh@justica.gov.za
8 February 2019

Attention: Demichelle Petherbridge

Equal Education Law Centre
Isivivana Centre

3" Floor, 8 Mzala Street
Khayelitsha Per Email: demichei!e@eelawcentre.orq.za

7784

Dear Ms. Petherbridge,

RE: EQUAL EDUCATION / MEC FOR EDUCATION, KWAZULU-NATAL

CASE NO: 3682/17P
YOUR REFERENCE: DP/TC/SCTR

The above matter refers.

We are unable to comply with the time frames you have laid down. We
anticipate that it will take at least another thirty days before the policy is ready
for submission 1o the relevant Heads of Department. We request thaf the
matter be held in abeyance until than.

Yours faithfully L

g ~ qf}/’/f’
r-N-Harricharan

Senior Assistant State Attorney
On behalf of the Department of Justice znd Constitutional Development
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