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DEPARTMENT OF BASIC EDUCATION

GAUTENG PROVINCE First Respondgnt

THE HEAD OF DEPARTMENT,

DEPARTMENT OF BASIC EDUCATION,

GAUTENG PROVINCE Second Respw

4
|

NOTICE OF MOTION

KINDLY TAKE NOTICE that application will be made to the above
Honourable Court on behalf of the Applicant for an order in the following _ "

terms:



Declaring that the REGULATIONS FOR ADMISSION OF LEARNERS
TO PUBLIC SCHOOLS, 2012, published in Government Notice 1160,
dated 9" May 2012, are unlawful by virtue of being ulira vires,
inconsistent with the principles of administrative justice provided for in
the Promotion of Administrative Justic_e Act 3 of 2000, in violation of
Section 33 of the Constitution of the Republic of South Africa, 19986,

and contrary to the principle of legality.

ALTERNATIVELY,

Declaring that the following Regulations published in Government
Notice 1160 dated 9™ May 2012, are unlawful by virtue of being ultra
vires, inconsistent with the principles of administrative Justice provided
for in the Promotion of Administrative Justice Act 3 of 2000, in violation
of Section 33 of the Constitution of the Republic of South Africa, 1996

and contrary to the pfinciple of legality:

* Regulation 2(2)(A)

* Regulation 2(4) and 2(5)

* Regulation 3(7) (coupled with the definition of “confidential
report”) |

* Regulation 4

. Regulation 5

* Regulation 5(5), 5(9), 5(10)(b) and Regulation 8

N Regulaﬁon 11




* Regulation 16
3. Reviewing and setting aside the said Regulations.

4. Directing that for the purposes of these review proceedings, the 180
day period envisaged in Section 7(1) of the Promotion of Administrative
Justice Act, 3 of 2000 be extended in terms of Section 9(1)Xb) thereof,
for such period as to this Honourable Court may seem mmeet, on the

basis that the interests of justice so dictate.

5. Directing that the Respondents pay the Applicant's costs jointly and

severally the one paying the other to be absolved.

6. Granting such further and/or alternative relief as to the above

Honourable Court may seem meet.

KINDLY TAKE NOTICE that the accompanying Affidavit of PAUL HEINRICH

THEODORE COLDITZ will be used in support of this application.

KINDLY TAKE NOTICE FURTHER that the Applicant appoints MOODIE &
ROBERTSON, 4 Tuscany Office Park, 6 Coombe Place, Rivonia, as the
address at which it will accept service of all notices, documents, or process in

these proceedings.

KINDLY TAKE NOTICE FURTHER that if the Respondents wish to oppose
this application they are required:




b)

To notify the Applicant's attorneys in writing within 15 days as from date of service

hereof;

Within 15 days after they have so given Notice of Intention to oppose the Application to

file their Answering Affidavits, if any:

Further that they are required to appoint in such notification and address referred to in

Rule 6(5){b) at which it will accept notice and service of all documents in these

pr"oceedings.

KINDLY TAKE NOTICE FURTHER that if no Notice of Opposition is delivered as aforesaid, the
Applicant will enroll the matter for hearing on 5 FEBRUARY 2013.

DATED AT SANDTON

t day of NOVEMBER 2012

K. J. ROBINSON

MICHAEL RANDALL ATTORNEYS
Applicant's Attorneys

C/O SHEPSTONE & WYLIE ATTORNEYS

Ground Floor, The Lodge
38 Wierda Road West
Wierda Valley

Sandton

Johannesburg

Tel: 011 290 2540

Fax: 086 673 4362

REF: KIR/MICH19427 .4
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AND TO
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19" Floor

111 Commissioner Street

JOHANNESBURG

THE HEAD OF DEPARTMENT
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GAUTENG PROVINCE

Second Respondent
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IN THE HIGH COURT OF SOUTH AFRICA

(SOUTH GAUTENG HIGH COURT,J OHANNEBURG)
CASE NO.
In the matter between:

FEDERATION OF GOVERNING BODIES FOR SOUTH
AFRICAN SCHOOLS Applicant

and

THE MEMBER OF THE EXECUTIVE COUNCIL,
DEPARTMENT OF BASIC EDUCATION

GAUTENG PROVINCE First Respondent

THE HEAD OF DEPARTMENT,

DEPARTMENT OF BASIC EDUCATION y _

GAUTENG PROVINCE Second Respondent
FOUNDING AFFIDAVIT

1, ther undersigned,
PAUL HEINRICH THEODORE COLDITZ
do hereby make oath and say that:

1. I am the Chief Executive Officer of the Federation of Governing Bodies of South
African Schools (“FEDSAS”™), with head office situate at 7 Tennant Crescent,
Fichardt Park, Bloemfontein The facts contained in this affidavit are, to the best of

my knowledge and belief, true and correct. Unless otherwise stated, or appears




from the context, these facts are within my personal knowledge and if they are

not, I verily believe them to be true. When I refer to conclusions of law or make

submissions of a legal nature, I do so on the advice of the Applicant’s legal

advisors, which advice I believe to be correct.

. I am duly authorised to institute these proceedings and to depose to this affidavit,

in terms of the resolution hereunto annexed, marked “PC1”,

INTRODUCTION

3. This application concerns the validity of regulations promulgated by the First

Respondent which purport to amend regulations regarding the admission of
learners of public schools in Gauteng. The Gauteng Admission of learners to

public schools regulations which were published under General Notice 413§ of

2001 (PG 129 of 13 July 2001) (the *Original Regulations’} were amended by the

First Respondent by Notice 1160 of 2012 on 9 May 2012 (the ‘Amendments®). I
attach the Original Regulations hereto as annexure “PC2” and the Amendments as
“PC3”. For ease of reference, I also attach the ‘Regulations in its current

consolidated amended form (the “Amended Regulations™) as annexure “PC4”.

. This application is aimed at challenging the validity of the Amendments in that

they, amongst other things, violate the principle of legality and rationality: they, or
material parts thereof, are in conflict with enabling legislation and accordingly
ultra vires; alternatively were unconstitutionally promulgated in defiance of

certain provisions of the Promotion of Administrative Justice Act, 3 of 2000 (as




amended) (‘PAJA’) and s 33 of the Constitution of the Republic of South Africa,

1996(as amended) (the ‘Constitution®).

. It will in particular be contended that the First Respondent, by promulgating the
Amendments, was performing administrative action as defined in PAJA and that
the Amendments, or any one or more of them dealt with herein after, are to be

struck out because of one or more or all of the following:

5.1. they were ultra vires as intended by s 6(2)(a)(Q) of PAJA; and/or

5.2. they were atbitrarily arrived at as intended by s 6(2)(e)(vi); and/or

5.3. they are not rationally connected to the purpose for which it was taken or for
the purpose of the empowering provision as provided for in s 6(2)(H)(ii)(aa)

and (bb); and/or

5.4. the exercise of the powef or the performance of thé function _authorised by the
empowering provision, in pursuance of which the administrative action was
purportedly taken, is so unreasonable that ;10 reasonable person could have so
exercised the power or performed the function as provided for by s 6(2)(h);

and/or
5.5. the action is otherwise unconstitutional or unlawful (s 6(2)(1)).

5.6. In addition, in one instance the Applicant will allege that the audi alteram

partem principle was not followed, in defiance of s 6(2)(c) of PAJA.

- Severe prejudice will result to public school education in general if the
Amendments are allowed to prevail. This is because the intrusion into the realms

of plenary legislation by a process of regulatory tinkering may set its own 4




unlawful) standard for other Provinces to follow suit in circumventing the

provisions of the legislation to which I make reference in greater detail below.

7. The Applicant accordingly seeks the striking out of the Amendments in their
entirety, no provisions thereof being meaningfully severable; alternatively, should
it be considered fit that certain of the Amendments might survive following the

striking down of others, such relief should be granted accordingly.

THE PARTIES
8. The Applicant:

8.1. is the Federation of Governing Bodies of South Aftican Schools, a national

representative organisation for School Governing Bodies (*SGBs™);

8.2. has been set up to achieve and uphold the highest educational standards in

public schools by, inter alia, supporting excellence in school governance;

8.3. operates under a constitution which I attach hereto as annexure “PC5™,

8.4. operates in the nine Provinces in which its approximately 1500 members
(SGB’s) are situated, more than 200 of which are situate in the province of
Gauteng and which includes specialist schools, technical schools and other

educational institutions and many of them housing boarders.

8.5. represents the SGBs of its members in these proceedings within the Gauteng

Province, all of whom either have an approved admissions policy o
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contemplating, as they are entitled to do, to make or amend admission

policies;

8.6. acts also in its own capacity to the extent that the Applicant’s constitutional
vision is expressed as a quest for quality education, the achievement of which
relies on constant advice to its members on the best possible admission
policies, which cannot be effectively accomplished in the face of irrational

and unlawful regulations obstructing that purpose;

8.7. represents the interests of parents and learners of Gauteng public schools as
groups or classes as envisaged in section 38(c) of the Consﬁtution; '
alternatively on behalf of parents and learners of all public schools in the

province of Gauteng;

8.8. represents the public interest, as envisaged in section 38(d) of the

Constitution.

. The First Respondent is the Member of the Executive Council, Department of
Basic Education, Gauteng Provin_ce, whose address for service is 19th Floor, 111

Commissioner Street, Johannesburg. The First Respondent is cited:

9.1. As nominal Respondent on behalf of the Gauteng Provincial Government’s

Department of Basic Education (“the GDE™);

9.2. As the bearer of the constitutional and statutory powers and duties of the

MEC for Basic Education in Gauteng;




9.3. As the “administrator” as defined in Section 1 of PATJA; and

9.4. By virtue of the provisions of Section 1 of the State Liability Act 20 of 1957,

as the executive authority of the GDE.

10. The Second Respondent:

10.1. is the Head of Department of the GDE;

10.2.. is cited as a nominal Respondent on behalf of the Gauteng Government

in its GDE and as the bearer of the statutory powers and duties of the Head of
Department of the GDE;

10.3. is cited as a party whose interests may be affected by the relief sought

herein, but against whom no costs are sought if it does not oppose this

application,
PUBLICATION AND PROMULGATION OF THE REGULATIONS ‘

11. On 18" July 2011, the First Respondent published draft Regulations for admission
of learners to Public Schools, 2011, in Provincial Gazette Extraordinary No. 154
(the “Proposed Amendments™) with a view of amending the Original Regulations,
giving notice that comments were invited. The relevant notice and the Proposed

Amendments are annexed hereto marked “PC6”.



M Al T L e R R

12. As an interested party the Applicant consulted extensively with its Gauteng

13.

membership about the merits of the proposed Amendments. This followed on
consultations with the membership over many years prior to that regarding certain
practices in relation to admission of learners to public schools, implemented by
the GDE. Subsequent to such consultation and in response to the invitation
extended in the notice, the Applicant lodged its comments, a copy of which is
annexed hereto, marked “PC7”. I incorporate its contents as if originally averred

herein.

I do not repeat or deal extensively with the Applicants comments. They form the
backbone of the Applicant’s cause of action as set out herein. The First
Respondent gave effect to certain criticisms expressed by the Applicant when she
promulgated the Amendments. However, briefly, the Applicant made reference to
the relevant existing legislative pronouncements affecting the Proposed
Amendments. A number of submissions were made, inter alia, that there appeared

either to be no valid reason for intreducing certain of the proposed Amendments

or that they did not subscribe to the principle of legality because they offended the

provisions of the South African Schools Act, 84 of 1996 (as amended) (“SASA™)
or the Gauteng Schools Education Act, 6 of 1995 (as amended) (“GSEA™) in that
they were not empowered by those enactments. It was aiso contended that the
First Respondent exceeded her powers by proposing Amendments which were

ultra vires. The Applicant requested that the objectionable Proposed Amendments

be withdrawn and concluded by reserving its rights to take such steps as may be

considered appropriate to the circumstances.

5y
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14. The First Respondent could not have been in any doubt regarding the views of

15.

16.

Gauteng SGBs as expressed in the comments. However, the Applicant received no
response 1o its comments. The proposed Amendments received only perfunctory
treatment at a meeting at which the First Respondent arrived 1 hour and 40
minutes late — simply to announce her intention to amend the Regulations and to
exhibit the Proposed Amendments in Power Point format. This was by way of

announcement and not consultation. Because the First Respondent was so late for

the meeting, any form of participation was made impossible. I had to leave during

the First Respondent’s address due to scheduled travel commitments. The process

was, in my respectful submission, prescriptive and not consultative.

The Amendments (annexure “PC3”) differed in a number of respects from the
Proposed Amendments, but many of the Applicant’s concerns were not addressed
or not adequately addressed, and therefore carried over many of the defects
alluded to in annexure “PC7”, Acéordingly, the Applicant instructed its attorneys
to demand the withdrawal of the Amendments or, alteratively, that appropriate
assurances be issued that the various Amendments objected to, would be
reconsidered. A copy of the Applicant’s Jetter to that effect is attached hereto as

H'PCS”.

The State Attorney responded on behalf of the First Respondent in a letter dated
3" October 2012, which I annex hereto marked“PC9”. The leiter is, for the most
part, dismissive. It was made clear that “...the MEC has no intention to withdraw

the Regulations”. That attitude necessitated this application.




THE LEGISLATIVE FRAMEWORK

The Constitution

17. Section 29(1)(a) of the Constitution provides for the right to a basic education.
18. Section 33 guarantees fair administrative action.

19. Section 146(1) applies tb conflicts between national and provincial legislation
falling within a functional area listed in‘Schedule 4, One of the functional areas is
“education at all levels, excluding tertiary education.” It accordingly
encoropasses admission of learners to public schools. By s 146(2) national
legislation that applies uniformly with regard to the country as a whole prevails
over provincial legislation if any of a number of conditions is met, inter alia, per
subsection (b), the national legislation deals with a maitter that, to be dealt with
effectively, requires uniformity across the nation, and the natibnal legislation
provides that uniformity by establishing national policies. F oi' ease of convenience

I quote s 146(2):

"National legislation that applies uniformly with regard to the country as a whole
prevails over provincial legislation if any of the following conditions is met -

(a) The national legislation deals with a matter that cannot be regulated
effectively by legislation enacted by the respective provinces
individually.

(B) The national legisiation deals with a matter that, to be dealt with
effectively, requires uniformity across the nation, and the national
legislation provides that uniformity by establishing -
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(i) norms and standards;

(ii)  frameworks; or

(iii)  national policies."

20. It follows that, where national legislation provides for norms and standards to be
established, provincial legislation, regulation or policy-making are not allowed to
be in conflict with national legislation and where they are, they are

unconstitutional and required to be struck out.

The South African Schools Act, 1996 (as amended) ( “SASA™

21. The Preamble complements the aforesaid constitutional principles:

21.1. It states the purpose of the Act as providing for “a uniform system for

the organisation, governance and funding of schools”. (my emphasis).

21.2. It seeks to bury education based on racial inequaljty and segregation
and redress past injustices in educational provisioning and advance the

democratic transformation of society;

21.3. It demands the setting of “uniform norms and standards Jor the

education of learners at schools and the organisation, governance and

Junding of schools throughout the Republic of South Africa™ (my emphasis).

22. SASA was preceded by and gave effect to the policy framework formulated in

two White Papers: White Paper on Education and Training, notice 196 of 14




11 ,6

(“White Paper 1) and The Organisation, Governance and Funding of Schools
(Education White Paper 2} (‘White Paper 2°). Submissions regarding the ambit
and scope of these White Papers will be made in argument. Suffice it to say that
both eprunded the principle that state involvement in school governance should
be limited to the minimum required for legal accountability and should be based

on participative management (White Paper 1 p75). Further, by way of example:

22.1. “Parents or guardians have the primary responsibility for the education
of their children, and have the right to be consulted by stéte authorities with
respect to the form that education should take and to take part in its
governance. Parents have the inalienable right to choose the form of
education which is best for their children, particularly in the early years of
schooling, whether provided by the State or not, subject t-o reasonable
safeguards which may be required by law. The parents’ right to choose
includes choice of the language, cultural or religious foundation of the child’s
education, with due respect to the rights of others and the rights of choice of
the growing child.”

(White Paper 1 p21)

22.2. “The rehabilitation of the schools and colleges must go hand in hand

with the restoration of the ownership of these institutions to their

communities through the establishment and empowerment of legitimate,
representative governance bodies.”

(White Paper 1 p 21)




. .

22.3. “The principle of democratic governance should increasingly be
reflected in every level of the system, by the involvement in consultation and
appropriate forms of decision-making of elected representatives of the main
stakeholders, interest groups and role players. This requires a commitment by
education authorities at all levels, to share all relevant information with
stakeholder groups, and to treat them genuinely as partners. This is the only
guaranteed way to infuse new social energy into the institutions and structures
of the education and fraining system, dispel the chronic alienation of large
sectors 6f society from the educational process and reduce the power of
government administration to intervene where it should not. Representative
governance structures do not‘ exclude the importance of governments and
institutions calling upon experts’ advice to supplement their own professional
resources.”

(White Paper 1 p22)

23. Section 2(2) of SASA provides that a Member of the Executive Council (“MEC”)

24.

and a Head of Department (“HoD™) such as the First and the Second Respondents
respectively, must exercise any power conferred upon them by or under SASA,
after taking full account of the apinlif:able policy defermined in terms of the
National Education Policy Act, 7 of 1996 (as amended) (“NEPA”). The
importance of this provision is emphasised by the provisions of s 146 of the
Constitution, dealt with in the previous section. Section 2(3) of SASA does not

override this principle.

SASA explicitly separates the governance of public schools from the professional

management thereof (per s 16), by allocating governance to SGB’s /4nd




25.

26.

13
professional management to education departments. Numerous provisions of
SASA regulate those governance issues. The unique composition of SGBs reflects
their democratic nature and participation by all stakeholders, consonant with the

White Papers and the Preamble.

As will be apparent from an analysis of SASA (to be dealt with more fully in
argument) it succeeded in providing a framework for the minimum of state
intervention inl governance issues. I reiterate the significance of White Papers 1
and 2 which are seminal considerations in an understanding of the importance of
limiting State intervention in school governance issues and maintaining such
intervention at its absglute minimum. Subsequent hational legislation could, but
did not, overrule this basic tenet of SASA and the preceding White Papers, as will
inter alia appear from the discussion regarding s S5A herein after, which section

was inserted into SASA as recently as 2007.

The national legislature was and - taking into account recent legislation - remains
satisfied that stakeholders in a school organised in SGB structures (and not
government or any branch of government) govern a public school. The expression
of this concept was s 16(2) which preserved for SGBs fiduciary powers, a feature
emphasising the trust which Parliament had placed in its SGB creatures. The
legislature ostensibly understood the demographics of South Africa and the
existence of tens of thousands of schools spread all over the country. The creation
and continued existence of SGBs were accordingly deliberate. The legislature
could, but did not, empower educator employees of Departments of Education
(national or provincial) to govem public schools, nor an MEC, nor an HoD or any

other functionary. It preserved that function for elected SGB’s.
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27. Section 16(2) is complemented by the very first of a number of specific functions

28.

entrusted to SGBs, namely the function in section 20(1)(a) t6 “promote the best
interests of the school and strive to ensure its development through the provision
of quality education for all learners at the school”. Admissions to school and the
determination of the capacity of a school typically are crucial factors that an SGB
must consider and determine in its efforts to comply with this obligation. SGBs
must do so taking into consideration the lofty principles as expounded in the
SASA Preamble, local demographics, a myriad of laws, regulations, municipal by-
laws, and many other factors peculiar to the best interests of the ieamers at the

school.

By s 5(6) of SASA the determination of admission policies to public schools was

vested in SGBs:

“(6)  Subject to this Act and any applicable provincial law, the admission
policy of a Public School is determined by the Governing Body of such
school.

Undoubtedly public school admission policies have to comply with the laws of
the land in general, and particularly the Constitution, not only in form but also
in substance. In the same vein, provincial legislatures are bound not to pass
enactments which are in conflict with national legislation and MEC’s are
bound not to make regulations or policies in conflict with national legislation,
regulations, or norms and standards. Provincial regulations, .where authorised,
should only be made within the bounds of legislative empowerment.
Accordingly, the Applicant’s case is that public school admission policies
determined by SGB’s are pivotal to proper governance, and should only be

encroached upon by government in a legitimate manner.
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29.By s 5(7) “dn application for the admission of a learner to a Public School must
be made to the Education Department in a manner determined by the Head of
Department.” This is a function expressly allocated to the Second Respondent and

not to the First Respondent. An SGBs admission policy cannot override this

provision. Similarly, an MEC’s regulations should not be permitted to override

this provision.

30. An express appeal procedure, applicable to the entire South Africa, is provided for

insSs:

(8)  If an application in terms of sub-section(7) is refused, the Head of
- Department must inform the parent in writing of such refusal and the
reason therefore.

(%) Any learner or parent of a learner who has been refused admission to

a Public School may appeal against the decision to the Member of the
Executive Council

30. Section 5A

30.1. This section seeks to give effect to the very principles enshrined in the
very Act into which it was incorporated, namely SASA, and in particular the
duty to set “uniform norms' and standards Jor the education of learners at
schools and the organisation, governance and Junding of schools throughout
the Republic of South Africa” as envisaged in the Preamble. There is no
indication that the legislature intended this section to deviate from the first

principles inherent to SASA, by allowing provinces to make determinations

of the nature envisaged in s 5A.
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30.2. In terms of s SA(1) the Minister may, after consultation with the
Council of Education Ministers (of which the First Respondent is a member),
by regulation prescribe minimum uniform norms and standards for, inter alia,
capacity of a school in respect of the number of learners a school can admit.
Such national regulations will trump provineial legislation by virtue of the
provisions of s 146(2)(b)({). From what follows, it appears that the First
Respondent sought to circumvent the unequivocal intention of the legislature
to affirm SGB’s duties to determine capacity, by appropriating that function

to herself and provincial departmental functionaries.

30.3. By s SA(2) an SGB is obliged, when, inter alia, detenﬁining admission
policy, to comply with the norms and standards contemplated in s S5A(D). .
This subsection expresses national legislature’s continued confidence that
SGBs are the appropriate bodies to determine admission policies, albeit
within a framework of certain objective facts and figures which ought to be
spelt out in the contemplated regulations. The fact is that this section entrusts
SGB’s with the determination of the capacity of the public schools which
they are governing. The legislature intended to make SGB’s task easier by
the promise of providing the parameters for such a task by setting norms and
standards. Tﬁe legislature did not, as it could have done, a'llocate the
deterrnination of learner capacity to MECs or HoDs. Tt clearly contemplated

that such a function was one appropriate for SGBs.

30.4. To date the National Minister has not published any of the norms and
standards contemplated in s 5A(2). Instead, on or about 15 May 2012 the

Minister published “Guidelines Relating to Planning for Public ol
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Infrastructure™ (the ‘Guidelines’). The Guidelines deal predominantly with
school infrastructure, ie. the topic intended to be covered by norms and
standards in relation to s SA(Z)(a).’ The Guidelines do not cover the other
areas relating fo s 5A(2)(b) and (c). I say so despite the fact that paragraph 9
of the Guidelines venture onto the area of determining feeder zones and
paragraph 13 ‘determines’ the é.vcrage space per learner. The Guidelines do
not purport to address the issue of capacity determination (for whatever
“guidelines” would be worth when norms and standards are required) inter
alia because the factors listed in s SA2)(b)((3),(11),(1il) and (v) are not

accounted for in the Guidelines at all.

30.5. Guidelines are apparenﬂy just what they say they are. They are not
legislation or rggulation or even policy, arrived at in the manner prescribed in
NEPA and accordingly are not binding on any SGB or enforceable in any
manner. Paragraph 91; directly in conflict with the National Admissions
Policy (dealt with under the heading ‘NEPA’ herein below) — the National

Admissions Policy must accordingly prevail by virtue of the provisions of s

146(2) of the Constitution.

30.6. What is certain is that -the Guidelines, whatever their place in the
constellation of enforceable legislation, regulation or policy making, do not

allow the First Respondent to determine capacity for public schools

31.In terms of Section 12 of SASA the MEC must provide public schools for the
education of learners out of funds appropriated for that purpose by the Provincial
Legislature. This section should be read with Section 34, which obliges the State

to fund public schools from public revenie on an equitable basis in order to erSure




the proper exercise of rights of leamers to education and the redress of past
inequalities in education provision. Section 12 obliges an MEC on the basis of just
and reasonable conduct expected from such high office, to plan well in advance to
build and open new schools or expand current schools. These nacro-management
issues are not matters an SGB is called upon by the legislature to take into account
when making admission policies. There is no indication in any enactment that
SGBs are called upon to accommodate any failure by the responsiblé elected

officials in the exercise of their duties imposed on them by sections 12 and 34,

The National Education Policy Act ( “NEPA™)

32. NEPA applies to school education in the Republic of South Africa. In terms of s
2(2) of SASA both an MEC and an HOD must exercisé any powers conferred
upoh thelﬁ by or under SASA after taking “full account” of the applicable policy
determined in terms of NEPA. It has particular significance by virtue of the

provisions of s 146(2)(b)(iii) of the Constitution.

33. A Council of Education Ministers (“the Council”) is established by s 9 of NEPA
consisting of the National Minister, Deputy Minister and all the Provincial MECs

for Education.

34.One of the purposes of NEPA is the undertaking of consultation before
determining national policy. In terms of Section 3(4)(@) policies may be made
regarding the admission of students to education institutions. By definition

‘education institution’ means any school envisaged in SASA.
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35. In terms of section 5, the Minister may determine such policy after consultation
with inter alia the Council. In terms of Section 9(4) the functions of the Council
shall inter alia be to promote a National Education Policy which takes fuil accbunt
of the principles contained in s 4, the education interests and needs of the
Provinces and the respective competences of Parliament and the Provincial

Legislatures in terms of Section 146 of the Constitution.

36. A comprehensive “Admission Policy for Ordinary Public Schools” was
promulgated by General Notice 2432 (GG 19377) of '19 Qctober 1998 (the
“National Admission Policy”). I draw the court’s attention to the following

features of this policy:

36.1. It contains numerous aspects of the administration of admissions and
documents required for admission of a learner, which complements the duties

of an HoD imposed by s 5(7) of SASA.

36.2. It deals with “School zoning’ (at para 33 and further). So, for instance,
an HoD may, after consultation with representatives of governing bodies,
determine feeder zones for ordinary public schools, in order to control the

learner numbers of schools and co-ordinate parental preferences.

36.3. ‘By paragraph 3 the admission policy of an ordinary public school must

be consistent with the National Admission Policy.

36.4. Of apparent considerable importance for purposes of this application, I
draw attention to para 2 which holds that it “...applies uniformly in all

provincial departments of education and ordinary public schools.” This is




apparently consonant with sections 2(2) and 2(3) of SASA and s

146(2)(b)(iii) of the Constitution.

36.5. Structured.as it is, it creates the right in favour of SGBs exercisable
against the First and the Second Respondent, that feeder zones will not be
introduced, penﬁanently or provisionally, without complying with the
principle of audi alteram partem. Accordingly, SGBs in Gauteng have a
legitimate expectation that consultation will take place before feeder zones
are declared and implemented. To that extent paragraph 9 of the Guidelines

does not alter this position at all.

36.6. Paragraph 43 refers, as regards a right to appeal against a refusal of
admission, to s 5(9) of SASA and not to any provincial law or regulation (or,
for that matter, a guideline). The latter are and always were subservient to s

5(9) of SASA.

Gauteng Education Policy Act (as amended) (“GEPA™)

37.In accordance with s 2(3) of SASA, GE?A must conform with SASA and the
Constitution. In terms of s 3 of GﬁPA, the First Respondent is made responsible
for determining policy on any educat.ion related matter for the province of
Gauteng. Subject to GEPA, any other law or applicable national or provineial
education policy, an SGB may determine education policy for its school. This
provision at best complements s 5(5) of SASA which expressly grants the power

to SGBs to determine admission policy within the legislative framework.
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The Gauteng Schools Education Act 6 of 1995 (as amended) (“GSEA”)

38. The Amendments were purportedly promulgated under the provisions of s 11(1)
of GSEA, which permits the First Respondent to make regulations as to the

admission of learners to public schools.

39. Other relevant provisions of GSEA. are sections 2(2) and (3), which summarise the

legislative matrix within which the First and the Second Respondents are

~

permitted to function:

“(2) The Member of the Executive Council and the Head of
Department must exercise any power conferred upon them by
or under this Act, after taking full account of the South African
Schools Act, 1996 (Act 84 of 1996), the Gaufeng Education
Policy Act, 1998 (dct 12 of 1998) and the National Education
Policy Act, 1996 (Act 27 of 1996). '

(3)  The Member of the Executive Council must exercise control
over school education in the Province subject to this Act; the
Constitution, the National Education Policy dct, 1996 (Act 27
of 1996), the South African Schools Act, 1996 (Act 84 of 1996)
and the Gauteng Education Policy Act, 1998 (Act 12 of 1998).”

(emphasis supplied)

40. Section 4 of the GSEA states that no power conferred by it shall be exercised in a
manner which is unreasonable and unjustifiable. This would include the power to
make regulations under s 11(1). This provision apparenily complements s 33 of
fhe Constitution and the general principle of legality by which regulation-making

powers should be informed.
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41. Complementing s 12 of SASA, and totally separate from any issue of admissions
dealt with in s 11 of the GSEA, s 12(2) of the GSEA obligates the First
Respondent to ensure that there are enough school places so that every child who
lives in the province can attend a school. Sub-section (3) determines that, if the
First Respondent cannot comply with subsection (2) because of lack of capacity
existing at the date of the commencement of GSEA, he or she must take steps to
remedy any suc.;h lack of capacity and must make an annual report to the Minister
on the progress achieved in doing so. No power is given to the First Respondent to
regulate aspects of capacity, such as, for example, the determination of when a
public school is full or not. This is understandable in the bigger scheme of things,

since s 5A of SASA purports to deal with the matter.

42.The power to make regulations as foreshadowed in s 11(1) of GSEA is
accordingly limited by, or must be exercised within, the ambit and scope of
sections 2(2) and (3). That means, at the very least (and without intending to limit

the legal argument to be presented at the hearing at all), the following;

42.1. As is evident from both SASA and GSEA, the (constitutional)
obligation to ensure that school places are available to children in a province,
is divorced from the issue of the admission of leamers. The Gaqteng
legislature chose to deal with the powers and duties pertaining to overall
capacity in the province’s schools, under s 12, which deals with Compulsory
school attendance. Whereas an express provision under s 11 empowers the
First Reépondent to regulate admissions, no such powers have been given in

relation to ‘compulsory school attendance’ or ‘capacity’.
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42.2. There is no scope for the First Respondent to make regulations under

the guise of ‘admissions’ to address issues of capacity at public schools. This
view of the limited scope of her powers is strengthened by the provisions of s
5A of SASA, which, on the face of it, brings together admission policy and

capacity within the confines of regulation by the National Minister of

Education.

42.3. Applica’Fions for admission have to bé made in a manner determined by
the Second Respondent, The Second Respbndent must exercise that function
inter alia by giving full account to NEPA. It follows that the policies made in
terrﬁs of NEPA must, as a matter of fact and law, be fully taken into account
by the First Respondent when making regulations and by the Second
Respondent when exercising his duties as provided for in terms of s 5(7) of
SASA. It accordingly makes this function of the Second Respondent off-
limits for any purported exercise of the regulatory powers granted to the First

Respondent.

42.4, The scope for the First Respondent making regulations regarding

admission of learners, is accordingly VEIY DArrow.
THE SPECIFIC OFFENDING REGULATIONS

43. The Applicant’s position is, as previously explained, that it seeks the striking out
of the Amendments as a whole, alternatively those Amendments which are
individually dealt with below. The Applicant further contends that the conduct of

the First Respondent in passing the Amendment was neither fair nor r sonable,




@

cbntrary to the demands of, inter alia, s 4 of the GSEA. It has been the product of
poor planning for education provision which serves to encroach unlawfully and

irregularly on the policy making ability of SGBs relating to admissions.

Regulation 2(2)

44.  This Amendment provides as follows:

“The admission policy of a school, determined by a Governing Body of
that school in terms of Section 5(5) of the South African Schools Act
may not be inconsistent with any provision of these Regulations.”

This provision, in isolation, is not objectionable, as long as the entire contents
of the Regulations are valid. No existing admissions policy will be valid in any
event, because no provision has made for a period of transition, to allow SGBs
to amend their policies. If there are Amendments which are invalid (as the
Applicant contends), it would be unjust to require SGB admission policies to
comply with invalid regulations. If the Amendment as a whole, or any of the
individual Amendments are found to be invalid and are struck out, the

objection to Reg 2(2) will fall away.

Regulation 2(2)(A)

45. This regulation provides that:

“The Department may determine the minimum standards for the formulation of
the admission policy for specialist schools, technical schools and education
institutions.”
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46. This Amendment did not form part of the Proposed Amendments but nevertheless

47.

found its way into the Amendments, without the benefit of the application of the
audi alteram partem principle. This is the instance referred to in paragraph 5
above where the review ground includes one based on s 6(2)(c) of PAJA. In
annexure PCY, the State Attorney sought to explain that the introduction of
Regulation 2(2)(A) followed upon representations made at the First Respondent’s
invitation. The Applicant in fact made appropriate representations as indicated
herein before on matter it was invited to comment on. Such representations self-
evidently could not have dealt with Regulation 2(2)(A). It ought to have been

published again for further comment,

Such further comment was likely to have pointed out that the Regulation was

made in ignorance of national legislation:

47.1. The reference to “...education 'institutions” is, I submit, anomalous in
the sense that the provisions of NEPA define “education institutions” as
schools envisaged in SASA. This would include every conceivable education
institution over which the National Minister and MECs have jurisdiction.
_They can only be “schools”, It accordingly appears as if the regulations have

been drafted without having regard to national legislation.

472.  Section 12(3) of SASA (substituted by s § of Act 15 of 2011)
determines that public schools may be ordinary public schools; public schools
for learners with special education needs; or public schools that provide
education with a specialised focus on talent, including sport, performing arts

or creative arts. Subject to the relevant provisions of this Act, tlyjster
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must determine norms and standards for school funding and norms and
standards for governance and educator provisioning for the last. mentioned
kind of public school. Such category of schools appears to correspond with
the “specialist schools” referred to in the Regulation under discussion. The
First Respondent seeks to regulate a kind of school whilst not having any
power to do so, directly in conflict with the statutory powers granted to the

Minister.

48. The rationale for this new provision is difficult to understand, considering that no
basis exists for introducing it. It purports to set up an unjust encroachment on
SGBs’ powers, separating specialist schools, technical schools and “educational
institutions” from other schools and emasculating their powers. The Regulation is
void because it is irrational. In addition, it constitutes an unlawful delegation of
powers: at best the First Respondent might have ventured to determine such
minimum standards herself (which power she does not possess), and not pass the

responsibility on to the GDE.

49.  In addition the regulation also runs directly contrary to the provisions of s 5(5)

of SASA and the generally applicable National Admission Policy.

Regulations 2(4) and 2(5)

50.  These new sub-regulations read as follows:

“(4) If the admission policy of a school is consistent with the Act,
the South African Schools Act and these Regulations, the Head
of Department shall certify that admission policy within one
month of its submission for certification:
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(5)  No admission policy of a school, or any amendment thereof;
shall be in force and effect until it has been certified by the
Head of Department.”

51.. “These Regulations” in (4) mean the Amended Reguiations, encompassing all the

52

Amendments to which this application relates as well as other amendments which
are not specifically addressed by this application. Whether the amendments are
valid or not, as from date of publication of the Amended Regulations on ¢ May
2012, all admission policies have to comply. therewith. That is impossible to
‘achieve and accordingly hugely detrimental to all public schools in Gauteng wi_th
existing approved admission policies. All existiﬂg admission policies are likely to
fall short of the amended regulations, and will therefore have been invalid since 9
May 2012. T verily belief that most of, if not all the Applicant’s members in
Gaﬁteng have approved admission policies which have been rendered void by this

regulation, should the regulation survive this application.

If it was intended to have the effect of invalidating all existing policies to the

extent that they may deviate from the Amended Regulations (and in any event), it

- cannot be just and reasonable to draw a line through all existing policies and not

provide for a transitional period of continued validity of already approved
policies, allowing SGBs in that period to appropriately amend their policies and
have them approved by the Second Respondent. There is no provision for the
status of SGB admission policies, which had been drawn up in the past in
accordance with the law as it stood then, and duly certified by the HOD. It also
violates the principle that laws ought not to be retrospective in their application —
a legal principle which I believe cannot be overturned by regulation, as is the case

here.




53. These Amendments under discussion are invalid for, inter alia, one or more or all
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of the following reasons:

53.1. They are ultra vires any empowering statute;
53.2. They are irrational;
53.3. ' They are flagrantly unjust and unreasonable in contravention of the

provisions of s 4 of the GSEA.

Regulation 3(7) (coupled with the definition of “confidential rebort”)

54.

55.

The amended version reads as follows:

“(7)  When a learner has applied for admission to a school, neither the

- Governing Body of that school nor any person employed at that school

may request the learner’s current school or any person employed at

that school, to furnish it with a confidential report in relation to that
learner.”

This is a serious limitation and inroad to the admission criteria of Public Schools.
The Applicant, relying on current case law, advises schools in their interests and
to protect existing rights, to incorporate appropriate requirements which this
amended version seeks to proscribe. According to the definition of “confidential.
report” in the Amended Regulations it relates not only to the financial status of a

parent, the parents ability to afford school fees or detail of their employment, but

&

includes “...any other information thar may be used to unfairly discriminate
against a learner.” Whereas the confidentiality regarding a parent’s ability to
afford school fees is rational, it being an aspect which can easily lead to

discrimination in the admission process, the quoted passage is not. In thig yegard I
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refer to the reasoning in the judgment referred to in patBgraph 34 of annexure

“PCSDD-

56.In compliance with its statutory imposed fiduciary duty to a public school, an

SGB has to be able to ensure the safety and well-being of its learners and to create
and maintain conditions conducive to a positive léarm'ng culture in each class. It
cannot abrogate that duty. An SGB needs to know whether a prospective learner
may render a safety risk for its leamners or, for example, may disrupt class_es due to
behavioural or learning problems. It is not to say that knowledge of such
information will result in rejection of an application, but that knowledge is a pre-

requisite for proper consideration of applications for admission,

57. 1t is therefore crucially important for a public school to be able to ask for, and be

58.

provided by the transferring school, details regarding discipline, and remedial or
learning difficulties of the learner. The information thus reqliested is by no means
intended to unfairly discriminate against a learner with such problems, but to
Jfairly discriminate against him or her by his or her exclusion from the new school
should it not be in the best interests of the learners of the new school to admit him
or her. Under the new Regulation 3(7) such important information may very well
be refused on the ground that it (in the unchallengeable opinion of someone at
another school) “may” be used to unfairly discriminate against a learner. There
must, self-evidently, be room left for a school to obtain relevant information
without the potential of delay caused by disputes on the basis of unfortunately
constructed Regulations such as the one under discussion.

Cognisant of the distinction between fair discrimination and unfair discrimination,

the loose language employed in this Amendment Justifies the inferen t the
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definition of ‘confidential report’ as well as the provisions of Regulation 3(7) is
invalid because they are ultra vires the empowering statutes. It is in any event too

vague to be enforceable. It does not pass the test of rationality and offends the

principles of s 4 of the GSEA.

Regulation 4 (the issue of feeder zones)

59. The National Admission Policy provides as follows:

“33. A Head of Department, after consuliation with representatives of
Governing Bodies, may determine feeder zones Jor ordinary Public
Schools, in order to control the learner numbers of schools and co-

ordinate parental preferences. Such feeder zomes need not be
geographically adjacent to the school or each other.”

It trumps any provincial legislation, regulation or policy on the topic, by virtue

of the provisions of s 146(2) of the Constitution.

60. The fundamental components of this provision are: firstly, the necessity of
consﬁltation prior to any determination of feeder zones; and, secondly, its purpose
being to control learner numbers and to co-ordinate parental preferences. There is
no contemplation evident from this provision that feeder zones could ﬁnder any
circumstances be determined by a provincial department of education ard
enforced, without complying with the process .of consultation and heeding

parental preferences (which would certainly be a product of a proper process of

consultation).

61. No system of feeder zones exists in Gauteng, at least not a system determined in

terms of the National Admission Policy. Until that happens in accordance with the
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National Admissions Policy, public schools are at liberty to determine their own

feeder zones, as most of them have done in any event.

62. There is no justification in fact or in law, and no empowering statute entitling the
First Respondent to seek to circumvent the National Admissions Policy as she did

by the introduction of the following Amended Regulation:

“4(1) Subject to the National Policy det No. 27 of 1996 and other
applicable laws the MEC wmay, by nofice in the Provincial
- Gazette, determine the feeder zone Jor any school in the
Province, after consultation with the relevant stakeholders

have been conducted. (sic)

4(2)  Until such time as the MEC has determined a Jeeder zone for a
particular school, in relation fo a learner applying for
admission to that school, the feeder zone Jor that school will be
deemed to have been determined so that a Place of residence
orwork falls within the feeder zone, if:

(a) relative to that place of residence or place of work, the
school is the closest school where the learner is eligible
to attend, or

(d) that place or residence or place of work Jor that parent
is within a Skm radius of the school.

43)
4(4)
4(5)  Sub-regulations (2) and (4) shall not apply to specialist

schools, technical schools, agricultural schools or industrial
schools.”

63. Regulation 4(2)(b) effectively determines a feeder zone for each and every school
with immediate effect, thereby by-passing paragraph 33 of the National

. Admissions Policy and the fundamental right to audi alteram partem. There is
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absolutely no obligation on the First Respondent to ever start with the consultation

process mentioned in reg 4(1).

64. These sub-regulations also destroy boarding schools as they have operated thus
far. There was no restriction on the origin of boarders. By their nature the
overwhelming majority of them originated from outside a radius of Skm from the
school whose hostel they attend. By new Regulation 6(11) and (12) the Second
Respondent may, on application made by a school, grant permission to that school
to admit a fixed number of boarders who would otherwise not qualify for
admission in terms of regulation 6 (“this regulation”). In terms of regulation 4, the

- feeder zones have already been determined. The inference is that leamners outside
of the feeder zone of a school with boarding facilities,‘ will not be able to be
admitted to become boarders. This is irrational and an unauthorised exercise of

powers. Regulation 6(11) and (12) are irrational and in contravention of section 4

of GSEA.

65. Whilst the consultation envisaged in Reg 4(1) is laudable, it is apparent that the

First Respondent wishes to avoid the process of consultation by the determination

in sub-regulation (2). It draws a line through the rights in favour of SGBs and the _

legitimate expectations they harboured that feeder zones will not be determined
without prior consultation, especially to co-ordinate parental preferences. I also
wish fo respectfully remind the court of paragraphs 2 and 3 of the National
Admission Policy: they apply uniformly in all provincial departments, yet the
Amendment on this aspect is one only sought by the GDE. Amongst other things,

it demonstrates the irrationality of the regulation.
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66.If the First Respondent is permitted to deviate from the National Admission

67.

68.

Policy, the irony is that admission policies of public schools in Gauteng must
continue to remain consistent with it. The schools’ admission policies cannot
simultaneously be consistent with the National Admission Policy on the one hand
and the Amendment under discussion on the other. Public schools should be
entitled to expect that obligations placed on a Head of Department by the National
Admission Policy, should be complied with. It is further noteworthy that the old
Reg 7(1) which has been replaced by the new regulation 4, determined that feeder
zones could be established after consultation with representatives of SGBs,
thereby giving full effect to the audi alteram Dpartem principle. That principle has

now been jettisoned.

Reg 4(1) only pays lip-service to the consultation process. Regulation 4(2) raises
serious questions of unlawful administrative conduct. It envisages a
determination without any consultation with any stakeholder whatsoever.
Regulation 4(2) determines a defanlt position entirely at the discretion of the First
Respondent only. During the subsistence of the National Admission Policy for the
past approximate 14 years, the consultation process envisaged in para 33 thereof
had not been commenced with. No reason exists fﬁr the First Respondent to
renege- on the ‘consensus achieved by her predecessors when the National

Admission Policy was consented to.

By creating a deeming provision and rendering the consultation process nugatory,
all prospective and existing parents and learners at a particular school will ipso

facto have their fundamental rights to freedom of association impugned.
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Regulation 5 (registration and admission process for entry phase learners)

69. This is a new regulation, ostensibly covering the manner in which an
application for the admission of a learner to a public school must be made to the
education department. However, this is an area of activity allocated exclusively to
the Second Respondent by virtue of the provisions of s 5(7) of SASA. It was
amplified by aspects of the National Admission Policy. It follows that the First
Respondent is not entitled to make Regulations concerning such matters. The
First Respondent’s endeavours in this regard by promulgating Regulation 5, is
ultra vires SASA, GSEA and GEPA. and the National Admission Policy. It should

accordingly be struck out as a whole.

Regulations 5(5), 5(9), 5(10)(b) and Regulation 8

70. These provisions are dealt with jointly, in the alternative to the submissions in the
previous paragraph, since they present a separate ground for invalidity should Reg
5 not be struck out in its entirety on the grounds raised in respect thereof. The
issue they raise concerns the declaration of who the competent person or authority
is to 'deciare schools “full”, It is an issue of capacity, being an issue for which the
First Respondent has no regulation-making power under s 11(1) of the GSEA
under which the Amendments were promulgated. As such the sub-regulations

under discussion are ultra vires.

71. As matters currently stand, s 5A(3) of SASA contemplates that S_GrBs have the
function to determine capacity and the fullness of public schools. What is lacking,

are the norms and standards yet to be published by the National Minister of
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Education. The First Respondent opportunistically sought to fill this void by
making the following regulations:

5(5) An application form that is returned to a school after the end of the
application period must be forwarded by the school to the District
Director for placement in accordance with Regulation 5(9) below.

5(9) Notwithstanding the provisions of any schools admissions policy, in the
case of a learner who has not been placed at any school 30 days after
the end of the admission period, the District Director may place that
learner at any school:

(a) Which has not been declared full in terms of Regulation 8, and

(b) In respect of which there are no remammg unplaced learners ona
waiting list -

(10)  In placing a learner at a school ... the District Director shall have

regardto:
(a...
(& The capacity of that school to accommodate that learner

relative to the capacity of other schools in the district.

8. Declaring schools full

(1) ' Notwithstanding the provisions of the admission policy of a school, the -

maximum learner enrolment capacity of a school shall be determined by the
Head of Department subject to any applicable national legislation.

(2) The District Director may, on his or her own initiative, or on
the request of the school itself, declare a school to be full for the purposes of
admissions fo an entry phase at that school.

3) A school that has reached its maximum learner ewrolment capacity
must be declared full by the District Director.
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(4) A school that is declared full by the District Director will be informed
in wriling.

72. These provisions are directly contrary to the provisions of s 5A of SASA. Tt is also
irrational: instead of recognising SGBs’ rights and entitlements in this regard, and,
if so advised, determining interim norms and standards applicable to Gauteng
only, the First Respondent purports to unlawfully seize that right and entitlement
from SGBs and seeks to allocate that important function essentially to a District
Director without any objective norm to measure the fullness or not of a school. It
is left to the sole discretion of an official and his or her subjective views on the

matter.

73. The determination of the “objective entry level learner enrolment capacity of a

school” amounts fo a determination of its capacity. Determining the capaéity to
take leamers in a school’s lower grade, inevitably and irrevocably determines the
future capacity of the entire school. As the “entry level learners” advance from
grade to grade over the passage of school life in either primary or secondary
schools, the entry level capacity determination progressively becomes a
determination for every Grade in the school i.e. the entire school. Conversely, an
SGBs power to determine the capacity of a public school as envisaged by s 5A of
SASA, pecessarily implies the power to determine the “objective entry level

learner enrolment capacity” of that school.

74. The statutory power to prescribe Norms and Standards for capacity of school in
respect of the number of learners schools can admit, confers upon the National
Minister of Education limited but effective control over the determination of every

school’s capacity. The Minister exercises this control by having the-sight to
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prescribe. maximum and minimum limits to an SGBs defermination of that
school’s capacity. This does not empower the National Minister, nor the First

Respondent, nor the Second Respondent or any other functionary to unilaterally

and subjectively determine the capacity of any public school.

75. The National Minister’s failure to prescribe minimum uniform Norms and
Standards, does not provide either a valid or a lawful basis for regulations
empowering the First Respondent, the Second Respondent, or a departmental
functionary to determine “the objective entry level ‘enrolment capacity of the
school” until such time as the Norms and Standards contemplated in Section
5A(2)(b) of SASA are promulgated. These Amendgd Regulations are therefore in
conflict with the provisions of SASA. It is an apparent area over which the SGB
will have jurisdiction to make its own admission rules, complying with the

relevant constitutional demands.

The new Regulation 11

76. It is submitted that it is ultra vires and irrational to allow the Second Respondent
to force a school to accept the admission of a particular learner, without having
regard to the school’s wishes or admission policy. This Regulation in its entirety .
or, in the altemative, sub-regulations (4) and (5) thereof, should be declared ultra

vires, unless it is made subservient to the SGBs admission policy. It offends s 4 of

the GSEA.
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77.  An appeal against the refusal of an admission, lies to the First Respondent as

Regulation 16

laid down by Section 5(9) of SASA, as confirmed by the National Admission
Policy. The First Respondent appears to have regulated the process by building in
a new layer of appeal between the school Principal and the First.Respondent, in
the form of a process of objection to the Second Respondent. Ti is an
unreasonable and unjustifiable intrusion on public school policies and accordingly
does not comply with s 4 of the GSEA. It is submitted that this is in conflict with
national legislation and policy in accordance with s 146(2) of the Constitution and
ultra vires and accordingly, sub-regulations (2), (3), (4) and (5) should be

expunged.

78. The lack of a fair process involving at least representations to be made to the SGB
responsible for admissions, should invalidate the process in sub-regulation (6). A
full re-hearing is envisaged on appeal with the SGB on the one hand and the
learner/parents on the other. For the same reasons as set out in the previous

‘paragraph, sub-regulation (6) should be expunged.

THE PROMOTION OF ADMINISTRATIVE JUSTICE ACT

79. The provisions of Section 7 of PAJA require review proceedings such as these, to
be initiated within a period of 180 days. That 180 day period expired I verily
believe, on or about 5™ November 2012. It is my submission however that it
would be appropriate and in the interests of justice for this period to be extended
for such period as to this Honourable Court may seem meet. This entitlement,

providing this Honourable Court with a discretion, is referred to in Secti (1)(b)
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of PAJA. It is linked to and predicated upon the requirements of the interests of

justice.

80. The amended Regulations were published when I was abroad and out of the
country. They came fo my attention upon my return to South Africa during the
week commencing 4™ June 2012. Recognising the gravity of the matter, I
addressed several enquiries to the Applicant’s members in Gauteng Province as to

the effect which the Regulations might have on their schools.

81. Unfortunately I had to depart for the USA again to attend a conference to deliver a
lecture and could not attend to the matter any further at that stage. As the Chief
Executive Officer of the Applicant, this issue falls directly within the purview of

my functions.

82.1 returned to South Africa during the school holiday when I requested the
| Applicant’s legal advisors to furnish advice on the possibility of challengirig the

Regulations in court.

83. After receiving Counsel’s advice, I arranged meetings with the Applicant’s
membership in Gauteng Province to discuss that advice and to obtain appropriate
instructions. These instructions were unanimous in their support of an envisaged

challenge.

84. The Applicant’s National Council Meeting was due to be held on 23 and 24"
August 2012. Xt is this body which is seized of the authority to furnish an
appropriate mandate in terms of the Applicant’s constitution, to proceed with legal

action. On that occasion, such a mandate was furnished. The Applicant’s




attorneys were instructed fo make appropriate demand for the withdrawal of the

Regulations, preparatory to the initiation of these proceedings.

85. The abovementioned process served to delay what otherwise might have been
accomplished in 180 days. The Applicant as a non-governmental organisation has
limited funds and could not afford to brief counsel to prepate court papers pending
the First Respondent’s response but had to await that response first in anxious

anticipation that these proceedings could be averted.

86. The matter is of considerable importance to not only the Gauteng Province but
also to all other Provinces and public education as a whole. I submit in the

- circumstances that it would be appropriate and in the public interest and also that
it would be in the interests of justice that the 180 day period be extended
appropriately to facilitate the ventilation of the issues in this matter. The delay
has I submit, not been of an inordinate or unreasonable nature and with a view to
ensuring that the objectives of PAJA are achieved, I request this Honourable

Court to exercise its discretion by extending the 180 day period accordingly.

CONCLUSION

87.1 am advised and verily believe that, for the above reasons, the aforementioned
Regulations must be declared invalid and set aside under PAJA. It is therefore

submitted that this Honourable Court should grant the relief sought in the Notice

of Motion filed herewith. g %
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