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ANSWERING AFFIDAVIT

}, the undersigned,

LINDIKAYA ZIDE

do hereby make oath and say that

1. lam an adult male employed as the Company Secretary of the second respondent,
PRASA. | was Acting Group Chief Executive Officer at the time that the alleged

declsion under dispute, i.e. the alleged adoption of the resolution was made.

| T L T T L B e $o bola af Aol o] s ARt g e b
I all aUulnLHREGU W) ugpuoit (W UITo dllidavil diibd VpPuoa Ui appiiva

N

PRASA.

3. The facts contained herein are within my own knowledge and bellef and both true

and correct.
4. Given the stringent conditions under which this affidavit has been filed, | reserve

3 v

A

the right to supplement this affidavit.
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Introduction

5. In this opposed urgent application the applicants seek an order interdicting PRASA
“from implementing the following provisions of paragraph 4 of Resolution No. 2 —
1/12/17 purportedly taken by the Second Respondent’'s board of control on 1

December 2017".
6. The applicants allege that the terms of the impugned Resolution were that:
“The Legal Panel is suspended with Immediate effects (sic)."
"Any Legal Services sought, must be procured through SCM processes
and in consultation with the Chairperson of the Board of Controf on alf

matters relating to the investigations only"

7. In what follows | set out PRASA's opposilion to the application, commencing with
a discussion why this court lacks jurisdiction to determine the application and why

this application is not urgent,

Grounds of opposition
8. PRASA opposes the application on the following grounds:

a. This court has no jurisdiction. /12‘
4 A A
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b. The application is not urgent.
¢. The applicants have no locus standi.

d. The applicants have not made a case for interdictory relief.

Jurisdiction

The application Is premature and not ripe for hearing

9. This Court has no jurisdiction to determine t_he urgent application for two reasons.
First, the purported resolution which the applicants seek to interdict was neither
adopted nor ratified. As | show more fully in this affidavit it was developed by the
Board on 1 December 2017 és a discussion document which is part of an overall
process to implement the 2016/2017 finding of the Report of the Auditor General
that the Legal Panel Is both irregular and irregular. No decisions have been made
on how to deal with the Legal Panel. The Board, on the advice of its Governance
Committee is in the process of devising the best way to comply with the report of
the AG. But no resolution to the effect that the L_egal Panel is suspended has been
adopted andfor ratified. Because no decisions have been made on the fulure of
the Legal Panel, except that it is presently irregular in accordance with the finding
of the AG, this appllication is premature and not ripe for hearing. For this reason,

this court lacks jurisdiction to determine the application.

10. Whilst interim measures are being put in place to manage the fact that the Legal

Panelisirregular, those measures do not extent to a binding decision that the Panel

will be suspended., /lZ
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11.1n addition because the resolution was never adopted, and the cause of action is
premised on interdicting its implementation, there Is no live dispute between the
| parties and the applicants have also failed to establish a cause of action, On this

basis too, this Court lacks jurisdiction.

12. What the facts demonstrate is that the document relied upon by the applicants as
constituting the decision they wish to Interdict, is a draft resolution developed by
the Interim Board for discussion purposes. It was neither signed by the Company
Secretary nor adopted by the Board at its last meeting of 13 December 2017,
Accordingly, the application falls to be dismissed because the very declsion the
éppficanls seek to Interdict i.e. the adoption of a Resolution suspending the Legal

Panel, has not been made.

13.Alternatively, to the extent that this Court is inciined to rule that the interim board
adopted the resolution, the Resolution is still not binding untii such time as it has

been ratified by the Board. As a result, to the extent that the applicants have set

out a cause of action, which s denied, this application is a

Therefore, this Court lacks jurisdiction to determine the dispute.

14,The applicants must wait until PRASA decides how to deal with the unlawful
irregular Legal Panel. It is only once such a decision has been made, and the
applicants feel aggrieved thereby that this court will be properly seized with the
matter. Until then, this application is simply not ripe for hearing and on this basis

Iz

the court has no jurisdiction to determine the application.
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15.1 place on record that whilst no resolution suspending the Legal Panel has been
adopted, PRASA management has a duty to take corrective measures in response
to the AG findings. Therefore, PRASA as a result of the AG report is compelled to
determine the validity of the Legal Panel. This is part of correclive measures to
deal with the irregularities identified by the AG. This is so because If there Is any
future expenditure that occurs in relation to the use of this Panel, there s a strong
prospect that this expenditure will be declared irregular because of the report of
the AG. As a result, PRASA is exploring golng out on tender for the establishment
of a new lLegal Pane! to remediate the irregularity identified by the AG.
Furthermore, a reasonable Board is compelled to put mechanisms in place to
address the finding by the AG that the Legal Panel is unlawful and Irregular. That
is the process that is currently underway internally. It Is neither irrational nor
unlawiul. Until such time as the Board has determined how to manage the findings
of the AG report insofar as It relates to the valldity of the Legal Panel, there is no
binding administrative decislon that rises for adjudication either in the form of

interdictory relief or a review. The report is attached hereto as "FA1".

The applicants have not demonstrated a cause of action

16.Because the purported resolution sought to be interdicted has not even been
adopted and what the applicants allege to be a resolution of the Board Is In fact a
draft resolution adopted for discussion purposes, the applicénts have failed lo
demonstrate a cause of action. The draft resolution Is part of a confidential internal

process whose alm is put in place good governance mechanisms at PRASA. The

7 WK



6000505

Board, together with its Governance Committee, Is in the process of implementing
the findings of the AG. The discussion of 1 December 2017 which led to the
adoption of the draft resolution is part of that process. Itis in its beginning stages.
There are many questions and processes that must be assessed before the Board
can properly determine how to best give effect to the AG's report without

prejudicing PRASA’s interest in the use of the Legal Panel.

17.Thus, there is no dispute before this Court. The document relied upon by the
applicants as constituting the decision they wish to interdict, is a draft resolution
that has neither been signed by the Company Secretary nor ratified by the Board
at its last full sitting on 13 December 2017. Accordingly, the application falls to be
dismissed because the very decislon the applicants seek fo interdict i.e. the

adoption of a Resolution suspending the Legal Panel, has not been made.

Neither the respondents nor the alleged cause of action are within this courl’s

Jurisdiction

18. In addition to the prematurity of the application leaving this Court with no jurisdiction
to hear the dispute, this Court lacks jurisdiction for a further reason, the application
ought to have been issued out of the North Gauteng High Court, where PRASA’s
Corporate Office sit and where the impugned Resolution would have been
adopted. This Is so because the core of the relief sought Is fo Interdict the
impugned purported resolution. That resolution was alleged to adopted by

PRASA’s Interim Board on 1 December 2017. The Interim Board indeed met at

; Ve
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PRASA's Head Office In Pretoria on this day and adopted the wording of the draft

resolution at page 325 of the bundle.

19.There is therefore no reason at all for this application to have been issued out of
the Western Cape High Court. It is unrelated to the provision of commuter and
rail services in the province and concerns squarely a corporate governance issue

on the continued validity of PRASA's Legal Panel.

20,1t is our submission that the Court has no jurisdiction to hear this matter because
the respondents are based in Pretoria and the cause of action arose in Pretoria.
The basic common law rule is that a plaintiff must Institute action in. the court of the
defendant {actor sequitor forum rel). | am advised that this common law notion
however, has undergone some development and as a result the jurisdiction of a
court can now be founded on either, the domicilium of the (defendant) or where the
cause of action arose. In this instance, both occur In Pretoria. This court can only
exerclss jurisdiction where the parties consent to it doing so. There Is no such

consent.

21.In short, this application has been brought to the wrong forum. Furthermore, the
applicants draw a tenuous link at best to the relationship between the alleged
suspension of the Legal Panel and the provision of rall commuter services. The
inability to show this ling reflects that this matter is not about the provision of rail
commuter services in the Cape Town. It concerns only the implementation of a
purported resolution allegedly adopted in Pretoria, This Court has no jurisdiction

In these clrcumstances because the cause of action does not arise in Cape Town

9 1z
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22. PRASA further did not consent to the jurisdiction of this Court and therefore denied
that this Court'has jurlsdiction to hear the matter. The Applicants cannot just pick

a forum of their pleasing at the blatant disregard of the law.

Urgency
The abridgement of the time frames is unreasonable and the urgency self-created

22 | want to commence by placing on record that the first applicant knew of the
impugned purported resolution before 7 December 2017 when it constituted a
special sitting of its Board to adopt a resolution to institute these proceedings.
This Is clear from the wording of paragraphs 3 and 4 of the resolution. After the
adoption of that resolution this application was issued on 18 December 2017.
The applicants thus took some eleven days to presumably prepare and draw

the papers. They do not provide any explanation for the delay.

23 After taking eleven days to issue their application, the applicants in their Notice
of Motion accord the respondents two days to oppose the application and file
answering papers. This is an unreasonable abridgement of time and lts

prejudice can be cured only by an order that the application is struck with costs

for lack of urgency.

24 The respondents have been called upon on less than 48 hours’ notice, on the
eve of Christmas, to respond to a nuanced application challenging the valldity LZ

10
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of a ‘purported’ resolution, where the relief sought is based on complex legal
submissions. It s required to submit answering papers on the lawfulness of a
‘draft resolution where most employees with an understanding of the facts
leading to its adoption in draft form are on feave and will only be returning in the
new year. As | will show the resolution is in draft form. |t was developed for
discussion purposes as part of a process to give effect to the finding of the AG
that the Legal Panel is irregular. How this latter situation came about is a
question of fact and those facts wlll be material to the solution eventually
adopted to comply with the report of the AG. Those facts are also material to
explain to this court the framework of the draft resolution within the context of

the facls nacessitating its adoption.

25 | simply cannot provide that kind of detail on 48 hours' notice, particularly in
circumstances where employeas in my legal department with the knowledge on
the lifespan and particular role of the L.egal Panel are at home spending much
deserved time with loved ones over the festlve season. The effect of the
unreasonable abridgement of time together with the date chosen for the issue
and hearing & app

oppose this application. The only proper way to address this prejudice is to

strike the applicatton for lack of urgency.
26 Thus, the application should be struck because it has been brought on

unreasonably short notice against a state entities, PRASA and the Minister of

Transport. These respondents need time to look into the allegations made in

tl <A
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order to be able to file affidavits. It s only when these affidavits are filed, that

the dispute can be seen in its proper perspective.

27 The 48 hours granted to the respondents Is clearly not sufficient time at all,
more so when regard Is had to the fact that the applicants have known about
the resolution since at least before 7 December 2017 and adopted a resolution
of their own on the 7™ of December to institute legal proceedings. What
happened between then and the actual institution of these proceedings is
unknown to PRASA and furthermore not explained at all which can only mean
that the applicants have no explanation and just wanted to create urgency in
order to prejudice the respondents and further create a state where there Is no
proper functioning of the board, resulting in the same harm that they complain

about.

28 | am advised that in the ordinary course, the Uniform Rules afford the
government respondents at least 15 days to file a notice to oppose and a further

16 days to file an answering affidavit. Ordinarily, the state has 30 days to

days to oppose and then a further 15 days lo file an answering affidavit, an

overall 20 days. This has clearly not been done in this matter.

29 The notice accords both PRASA and the state respondent 2 days to oppose
the application and file affidavits. The respondent’s allotted time has been cut
substantially from the ordinary course entitled to when opposing an application,

_let alone one of this complexity. Underpinning the unreasonably restriclive

\Z
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abridgment is the alleged and unpleaded harm that wiil ensue In the event that

the “resolution” Is not set aside andfor interdicted.

30 Itis abundantly clear that, the applicants, for the purposes of setting this matter
down for hearing has exaggerated Its urgency, that is if the matter was urgent
to begin with, which is denied, The degree to which the applicant abridged the
rules is far greater than the exigency that this matter demands. It is wholly
incommensurate when one considers that the only reasan for alleged urgency

is the undemonstrated harm to pending litigation and investigations.

31 This aphlication in the light of the abridgement, Is an abuse of process aimed
at depriving, In particular, the administrative authoritles of the opportunity to file
answering affidavits thal will contextualise the dispute for no reason other than
to steal a march upon such respondents, The applicants timelines are further
absurd as they expect the respondents to read and imbue themselves with
sufficient knowledge to answer the matter in a space of a day where the racord
runs to some 497 pages. This Is unreasonable and no Justification is glven for

- pmam B e

18 applicants i

H ¥

this and the only conciusion o be made is that U

ave littie regard
for the rights of the other parties more so the right to have thelr side to be heard.

This cannot be justified on the papers at all.

The application is not urgent

32 The procedure set out in Rule 6(12) is not there for the mere taking. It is trite

that PRASA must set forth explicitly the circumstances which render the matter

. I
AN
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urgent and must state the reasons why it claims that it cannot be afforded

substantial redress at a hearing in due course.

33 The applicant provides three reasons for the alleged urgency to this application,
namely that:

a. The absence of a lawfully and properly constituted BoC means that there
is no proper management of PRASA and therefore no accountability for
actions and activities;

b. That non-compliance with section 217 of the Constitution and the PFMA
in the face of allegations of an abuse of power are inherently urgent;

c. The consequences of the implementation of the purported resolution are
dire from the point of view of fighting corruption and preventing exposure.
It would result in the withdrawal of the mandates of the lawyers in the
Siyangena and Swifambo matters and undermine the efficacy of the
Public Protector's remedial action; and

d. If the resolution is implemented, it will result in further corruption and

expose PRASA to frultless and wasteful expenditure.

34 This Courtis called upon to make a ruling on urgency with regard to the complex
question whether the Interim Board was lawfully appointed and is properly
caonstituted, the very question the review court is seized with. It is a complex
and nuanced issue and this court is asked, on an urgent basis, to usurp the role

of the review court by determining whether the Board was lawfully appointed

2

14 A

and is properly constituted.
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35 To find that the matter is urgent, the applicants demand that this court find, and
finally so, that the Interim Board is improper and that no one s accountable for
PRASA's actions. Notwithstanding the existence of an Interim Board who has
since 17 October 2017 been managing PRASA's affairs, this court is asked to
usurp the power of the review court by basing the urgency of the application on
the premise that the Board is unlawful. Butthis latter assertion is simply not the
case on the facts. PRASA has an accounting authority, the Interim Board and
that Board is lawful, until such time as its appolntment is set aside. Contrary to
what the applicants allege, the Interim Board is the lawful accounting authority
of PRASA and Is responsible and accountable for its day to day operations.
There is therefore no substance to the assertion that this application is urgent
because there is no proper board. There is a board, and until its appointment
is found to be improper, a question that is before the review court, it is lawful.
This Court cannot usurp the power of the review court by Invalldating the Board

to establish urgency, as suggested by the applicants.

36 Furthermore, the legal test for urgency is not whether there are allegations of
an abuse of power with resuitani iruilless and wasieful expendituie. int
instance no abuse of power or fruitless and wasteful expenditure has been
established. The Board is in the process of complying with the report of the
AG. For this reason the draff resolution waé adopted for discussion purposes.
There Is no relationship at all between the draft resolution and PRASA's
continued participation in the investigation of erstwhile employees and Board

members and pending litigation. The applicants conflate the Issue. PRASA,

even on the applicants’ version continues to defend its legal Interests. It has

15 ﬁ\z&
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filed heads in the DPCI interlocutory application and will reinstate the
Siyangena review. It will continue to oppose the Swifambo matter and has not

decided to terminate the mandate of its attorneys, Werksmans.

37 But | digress. The legal test for urgency Is whether, if the application is heard
in the ordinary course, the applicants will be deprived substantially of the relief
they seek. The relief sought by the applicants is to interdict the implementation
of a resolution that has in fact neither been adopted nor ratified. The applicants
argue that if not heard now the draft resolution will be adopted, mandates of

legal representatives withdrawn and litigation suspended.

38 1 place on record agalin that no resolution suspending the Legal Panel has been
adopted. The Board is simply engaged in a process to implement the report of
the AG and is charting the way forward to deal with an irregular Panel. But this
is immaterial to PRASA’s protection of its rights in the Swifambo and Siyangena
matter and the pending investigations. PRASA has a materlal and substantial

interest in the outcome of these disputes. It will participate in their litigation to
lawyers to its detriment.

39 The draft resolution was édop_ted for one purpose only, namely as part of the
beginning stages of an overall process, yet to be determined, on how to give
effect to the report of the AG as its relates to the Legal Panel. It has nothing to
do with pending litigation or investigations, This must run its course and PRASA

has a discretion who its lawyers will be in these matters. No decisions have

16 M ’(_‘\'
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been made o terminate the mandate of Its current lawyers. The Board is just
not fully appraised of all the facts to make a decision of this nature. This is why
in paragraph 2 of the draft resolution it has called for a status report on these
matters and asked that they are collated and housed in the office of the

Company Secretary.

40 The Board's discretion on the use of lawyers is only open to challenge where it
is shown to be patently unlawful. This is not the case. Whilst the Board has
not deliberated the Issue, where prudent, it will retain the services of those
lawyers engaged In pending litigation such as the Swifambo and Siyangena
matters. In any event a decision to appoint new lawyers can never conslitute

a ground for urgency.

41 The test, as | have pointed out, is the absence of substantlal relief. The relief
sought is to Interdict the implementation of a purported’ resolution. In this
regard the application is not only not urgent, but also premature. If this court
disagrees, there is no reason why the resolution cannot be impugned in the
ordinary course because the basis for the urgency of this appiication has been
shown to be false. Current litigation will continue. All that the Board called for
was a status report on the litigation flowing from the investigation against
PRASA. Agalin, the legitimacy of the Panel must not.be conflated with the role
of the Board to defend PRASA’s Interests in current litigation and pending

investigatlons.

V o«
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42 What the applicants actually seek is an order that the ‘purported’ resolution is
unlawful because the Board was unlawfully appointed and is improperly
constituted and that the resolution is irrational because it will prejudice pending
litigation. The first two issues are before the review court. In respect of the
third issue the resolution has not been adopted and is furthermore unrelated to

pending litigation,

43 The application is therefore not urgent and falls to be struck with costs.

Locus Standi

44 | dispute that the applicants have any locus stand! to bring the matter. As
demonstrated above, this matter does not deal with the alleged failures by
PRASA insofar as it relates to rail commuter services. Rather, it concerns the

alleged decision of the Board to suspend the Legal Panel.

45 Firstly, the Applicants Inform this Court of a so called resolution mads by the
Board, however they fall to state how they have such a resolution and what
makes them believe that it Is binding. Furthermore as PRASA indicated in the
letter dated the 11™ of December that the Applicants information relating to a
resolution taken was baseless and invited the Applicants to state where such

information came from.

46 Furthermore as was the case with the letter, | see no evidence that they are

indeed mandated by these organisations they list to act on their behalf. instead

18 f\Z A8
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the thrust of your application seems to be the protection of the interests of the
attorneys appolnted to represent PRASA in the litigation referred to. This was
also evident from the letter that was sent. The Applicants literally fall to show
how thelr “cause of action”, which | submit does not exist, Is In any manner
connected to the relief that they seek. Furthermore, it is not apparent at all in
their papers how the retention of an untawfully constituted panel would benefit
PRASA when the AG has made finding to the effect that the panel is not
properly constituted. In the circumstances, 1 dispute the claim to act on behalf
the civil soclety organisations listed and that they act in the interest of the public.
It quite clear that they are acting on the interest of the Legal Panel but what is
not clear to me Is where they get such a mandate to act. The relief they seek
Is clear to advance the interests of the Legal Panel that is now at PRASA which

have been found to be irregular by the AG.

47 | therefore dispute that the applicants have locus standi to bring this application.

Material Facts

48 The Interim Board was appointed sometime in October 2017, Its appointment
. follows the expiry of the term on 31 July 2017, when the term of the ersiwhite

board came to an end,

49 When the previous Board was in office, and sometime in August 2015 the
Public Protector issued a report titled "DERAILED: A report on an investigation

into allegations of maladministration relating to financial mismanagement,

’ VAR
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tender irregularities and appointment irregularities against the Passenger Rail

Agency of Sauth Africa (PRASA)Report no. 3 of 2015/16.

50 In this report, the Public Protector made adverse findings against the erstwhile
Group CEO, My Lucky Montana, regarding impropriety in awarding tenders.
Foliowing this report, the erstwhile Board commissioned an investigation by
Werkmans Attorneys. Apart from the investigation by Werksmans, there are a
number of reports being prepared about the affairs of PRASA. These include a
second public protector report being completed by the current public protector,
a report by the Auditor General and one by National Treasury. The current
Board has requested status updates on all these reports. On or about early
March 2017, the former CEO, Mr Montana, was removed from his position and

the position left vacant,

51 On or about 8 March 2017, while executives of PRASA appeared before a
Parllamentary portfolio committee, and the Minister of Transport Issued letters
dissolving the Board. This decision was later challenged by the members of

he Board for, amongst ol
while the proceedings challenging the decision to dissolve the board were
pending, an interim board was appointed. On or about 10 April 2017, the Court
ruled in favour of the erstwhile board and the board was reinstated and the
appointment of the interim Board was set aside. At the time of the
reinstatement, only seven board members remained on the Board.

52 Shorlly after this reinstatement, three of the remaining board members of

PRASA resigned leaving four members on the Board. On 31 July 2017, as per

20 w <A
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thelr letter of appointment, the term of office of the erstwhile board came {o an
end and the Minister had to appolnt a new board by 1 August 2017, The new
board was not appointed due to reasons beyond PRASA's control as PRASA

is not invalved in the appointment of the board.

53 On 4 September 2017, the Minister of Transport addressed a letter to the
Minister of Finance asking that he nominate a person to sit on the board of
PRASA as required by SATS. This matter remalins within the Ministries and Is

being dealt with using intergovernmental co-operative processes.

54 On or about September 2017, the Minister of Transport attended to Parllament
for the appointment of a permanent board, This board was not appointed. This
led to the appointment of the interim board which is the main focus of this
application, This Interim Board was appointed on 17 October 2017. This was
done to ensure the proper running of the entity and also adhere to the
requirements of the law to appoint a board. PRASA was without a board since
1 August 2017, during which time the Minister of Finance appolinted the then

vermd Frm T £ gl - .
CEQtoact tiea i il fi .

as ihie accoun
55 On 24 November 2017, the Parllamentary Portfollo Committee on Transport sat
and the PRASA Interim Boérd was réque.sled to provi.cfe feedback on the
investigation reports relating to PRASA. The Interim Board was thus mandated
to go consider these reports and file a comprehensive summary from the
Portfolio Committee. As a result action had to be taken on the part of the Interim

Board so that it could comply with the instruction of the Portfolio Committee to

21 M <
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report back ta it on the investigations into maladministration at PRASA. The
Board in order to become fully appraised of all the facts took a decision that it
be given status reports on the litigation and Investigations and that all such
reports are collated under the auspices of the Office of the Secretary. This it

did so that it could answer to the Portfolio Committee.

56 On or about 1 December 2017, the Interim Board met to consider and hear the
four reports complled. All the attorneys who served on the panel were invited
to make presentations to the Board on the status of the investigations. Even
though they did not present and participate, it became clear to the Board that
these reports were floating around and not kept In one place and furthermore
that some members were not appralsed with the content of particularly the
Werksmans Investigation, as it is voluminous and there are no executive
summaries on some of these reports. At this meeting a preliminary decision
was taken to have all the reports and matters relating to them placed tnder the
company secretariat's office to ensure that they were consolidated and for safe

keeping. This decision is at paragraph 2 of the impugned resolution.

57 On 6 December 2017, the Board's Governance Committee sat and the matters
tabled and declded on in the meeting of 1 December 2017 were placed before
the Commiittee. The Committee did not adopt the minutes nor the proposed
resolution that forms the subject matter of the interdict and the review. It
advised that a few more steps be followed internally. The Board met again on
13 December 2017 and in accordance with the advice of the Governance

Committea has to date not adopted the resalution.
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58 On 8 December 2017, PRASA recelved a letter from the applicants asking them
not to implement the purported resolution. The lelter is attached as “FA2"
hereto. PRASA responded to the letter on 11 December 2017 advising the
applicants that no resolution of the kind referred to in the letter of 8 December
2017 had been adopted. The istter Is attached as "FA3" hereto, PRASA asked
how the applicants had come to know of the purported resolution recording that
it was confidential Board Information. To date the applicants have not

responded to this letter.

59 On 13 December 2017, the Interim Board met again to and one of the matters
1o be discussed was the adoption and ratificatlon of the minutes and proposed
resolutions of the meeting of 1 December 2017. The matter could not be
finalised as the interim Board needed further information and Internal processes
are yet to unfold, and untll such time that they are concluded, the proposed
resolution could not be adopted. Thus, as matters stand, the applicants have

brought the respondents to Court based on a proposed resoiution which has

that the Interim Board makes a rational and well informed decision when

dealing with this matter.

No case for interdictory relief

60 The Board in adopting the wording of the draft resolution so as to comply with

the report of the AG, exercised a statutory power. | am advised that the
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Constitutional Court in dealing with an interdict that would impeded the

exercise of a statutory power has held that —

“The common law annotation to the Setlogelo test is that courts grant
temporary restraining orders against the exercise of statutory power only
in exceptional cases and when a strong case for that relief has been
made out. Beyond the common law, separation of powers is an even
more vital tenet of our constitutional democracy. This means that the
Constitution requires courts fo ensure that all branches of Government
act within the law. However, courts in turn must refrain from entering the
exclusive terrain of the Executive and the Legislative branches of

Government unless the intrusion is mandated by the Constitution itself."

The applicants have no clear right to an unlawful panel and what is more, to the
extent that they root thelr case on the unlawfulness of the Interim Board, | point
out that this case holds little prospects of success on review because the Board
has been properly appointed.  Furthermore, the alleged exceptional
circumstances pleaded by the applicants for the grant of the interim order do
not exist. | have pointed out ad nauseum that first, the Legal Panel has not
been suspended and that the applicants conflate the alleged suspension of the
panel with the suspension of pending litigation and investigations. There is no
such suspension. Litigation will continue. The draft resolution was adopted
simply to comply with the report of the AG that the Panel is unlawful and
irregular. Thus, the primary harm i.e. in respect of the alleged suspension in

the litigation of the Siyangena and Swifambo matters as wall the Investigations
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62 There is no basis {o an order interdicting the Board from adopting a process to
comply with the report of the AG. The AG has found that the Legal Panel is
irregular. The Board has to comply with that finding, Any order that Impedes

the Board In the exercise of that function Is not properly granted.

No prima facie right to an unlawful panel and the prospects of success on the validity

of the Board are weak

83 On the merits the applicants have not made out a case for the grant of both
final and interim interdictory relief. The prima facie and/or clear right they ailege
to the relief in the review application does not have strong prospects of success.
Whilst it is for the Minister to defend the lawfulness of the appointment of the
Interim board, the Interim Board was lawfully appointed and the substance of
the draft resolution it adopted for discussion purposss, lawful and rational with

its main alm being to give effect to the report of the AG.

64 | place record that the Legal Succession Act envisages an oversight role for the
Minister. The Minister is empowered by section 24(1) to appoint and dismiss a
Board of Control. The Act contemplates an extensive role for the Board of

Control. It is tasked with managing the affairs of PRASA.

65 Section 30 of the Act empowers the Minister, through regulations, regulate the
aclivities, powers, functions and dutles of PRASA, the Board of Control or a

member of the Board; the holding of, and procedures at, meetings of the Board
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and any Commiitee thereof (s30(b)}; and the conditions or restrictions subject
to and the manner in which the Board shall manage the affalrs of PRASA
{s30(e)).

66 In terms of section 17 (rendered applicable by section 31(1) of the Act to
PRASA), should PRASA act In a manner contrary to the strategic or economic
interests of the Republic, the Minister may direct PRASA to discontinue such

activity within a reasonable period.

67 The oversight function of the Minister must be understood in light of PRASA's
statutory role and purpose.’ In the Masetlha decislon the Constitutional Court
was called upon to determine whether or not the President had the incidental
power to dismiss the head of the Intelligence Agency. In deciding that the power
to dismiss was a necessary power and an essential corollary of the express
power to appoint the head of the Intelligence Agency, the CC considered the
broader purpose of the Act and its importance in protecting national security
through intelligence services. It held the following:

"The ower fo

IR LV pcll’\ll
appoint. The High Court Is right that the power to dismiss a head of the
Agency is a necessary power without which the pursuit of national
securlty through ihfeﬂigence services would fail. Without the competence

to dismiss, the President would not be able to remove the head of the

Agency without his or her consent before the end of the term of office,

! See Masetiha v President of the RSA 2008 (1) SA 566 (CC) ﬂ\?
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whatever the circumstances might be. That would indeed lead to an
absurdity and severely undermine the constitutional pursuit of the
securily of this country and its people. That is why the power o dismiss
is an essential corollary of the power to appoint and the power to dismiss
must be read into s 209(2) of the Conslitution. There is no doubt that the
power to appoint under s 209(2) of the Constitution and the power under

ISA implies a power to dismiss."?

68 In the context of the current matter, this means that in assessing whether or not
the Minister has the Implied power to appoint an Interim board, It is necessary
to consider the broader statutory role of PRASA and the nalure of the boards

function in managing the affairs of PRASA.

69 In this regard, in Molefs,? the court recognised the importance of the role played
by PRASA in providing rall commuter services to milllons of South Africans. It

noted that:

"PRASA was established in terms of s 22{1) of the Legal Succession Act
To The South African Transport Service Act No. 9 of 1989 ("the Legal
Succession Act). Under that Act, PRASA was tasked with providing
éommuter rail services within, to and frbm South Africa as well as Long

Haul Passenger Rail and Bus Services. In carrying out its business and

% para 68

3 Molefe and Others v Minister of Transport and Others [2017) ZAGPPHC 120. }\Z /\,":"K
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profects, PRASA is obliged to "have due regard to key governmental
social, economic and transport policy objective s". PRASA's powers are
set out under s 23(4) of the Legal Succession Act and include the
pawer "generally, to do anything or to perform any other acts ... that

may assist the co-operation in achieving its objects’. v

70 The Court also recorded that:

“PRASA is a State owned entity. It receives substantial amount of public
funding. It is listed as a National Government Business Enterprise under
Schedule 3 of the Public Finance Manual Act, 1999 ("PFMA"). Moreover
s 23(1)(a) of the Legal Succession Act states that the maln objects of
PRASA is "o ensure that, at the request of the Department of Transpon,
rail commuter services are provided within and to and from public in the
public interest” PRASA is thus obliged and does in fact provide rail
commtiter services to millions of peaple in South Africa. 18

71 Furthermore, In terms of section 23(3) of the Act, PRASA is obiiged to have due
regard to key government soclal, economic and transbort policy objectives in

carrying out its statutory functions.

4 para 10
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72 Given the important public interest role played by PRASA, it is clearly necessary
for lts affairs to be properly managed at all times. In terms of the Act, the
management of the affalrs of PRASA is vested In the Board of Control. Without

a Board in place, PRASA cannot fulfil its statutory mandate.

73 In light of this, the power of the Minlster to appoint a Board of Control must, of
necessity, include the power to appoint an interim board in circumstances
where the Minister Is not in a position to appoint a permanent beard. This
particularly where the Act prescribes the composition of the Board and the
Minister is dependent an third parties (like SALGA and the Minister of Finance)

to nominate persons for appointment to the Board.

74 In light of the above, | take the view that the Minister has the implied powers to
appoint the interim board. This power Is reasonably necessary to ensure the
proper management of PRASA and to achieve the main purpose of the powers
given to the Minister.

b

75 Furthermore the appiicanis and
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right, prima facie or clear to an unlawful Legal Panel. Further argument will be

made on this aspect at the hearing of the application.

76 The applicants contend further that they have a clear right to relief because-

“it s of paramount importance that corrupfion in PRASA be exposed and
prevented, In this regard, this Court has previously held that: ‘the public ﬂl

has an interest to fight the deep rooted corruption in the country hecause

<N
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it compromises the democratic ethos, the institutions of democracy and

gnaw at the rule of law."”

77 In saying this, the applicants contend that they have a clear right to the relief
sought in the review. Here they contend for an order that the Minister of
Transport does not have the power to appoint an Interim Board and therefore
his act of appointing one Is unlawful and invalid. They further allege that the

resolution adopted by the Interim Board is unlawful.

78 Thelr right, it is alleged, stems from the entitlement to a proper exerclse of
administrative power by the Minister. They further allege that there is a public
interest in ensuring PRASA's affalrs are in order as dysfunctional governance,
so they allege, threatens the rights to dignity, life, security of the person, and

thelr right to privacy whilst they use commuter rails.

79 What the applicants ask of this Honourable Court is to interdict the exercise of
a statutory power. A power that | have shown to have been tawfully exercised

1 .

in this matter and the Appiicanis have fajled 10 s

L ot ar b mtar
fiow how ih

unlawful or that there are exceptional circumstances for the grant of the order

they seek.

No irreparable harm to the applicants alleged prima facle right

80 In addition, the applicants have not made a case for the interdictory relief

sought. First, as | have shown the application is simply not ripe for hearing
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because the Legal Panel has not been suspended. But even if this were the
case, which is denied, the applicants have failed to demonstrate that they will
suffer irreparable harm if the Legal Panel is indeed suspended. They allege
that the suspension of the Panel will see current and pending litigation in the
Siyangena and Swifambo matters draw to a grinding halt and see the
appointment of new lawyers resulting in fruitless and wasteful expenditure. But
this is Just not the case, PRASA will continue to oppose the Swifambo appeal
in the Supreme Court of Appeal. PRASA has also resolved to reinstate the
Siyangena review. Lastly, PRASA has even called for executive summaries
from its atltorneys managing investigations against erstwhile employees and
Board members so that It can properly account to the Parliamentary Portfolio
Committee on Transport. PRASA has not taken a decision to appoint new legal
teams in these matters, stop investigations or suspend litigation, which factors
are alleged by the applicants to be the irreparable harm they suffer. Once again
PRASA has yet to resclve how to properly implement the finding of the AG that
the Legal Panel is unlawful and irregular, Until such time It has not taken any
decision, let alone a decision that will place its current fitigation and
ivestigations in jeopaidy.

also baseless.

What the Board has done is to call for the collation in the office of the Company
Secretary of all legal matters relating to pending litigation stemming from the
investigations against PRASA. This it has done to be placed in a position {o

determine how to best handle these matters. Until such decisions are made,

this application is once again premature, ﬂ;

£
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82 | place on record that notwithstanding the fact that the Legal Panel is irregular
PRASA continues to defend its interests in pending litigation and investigations.
This much Is conceded by‘ the applicants in paragraph 70 of their founding
papers when they place on record that in ane of these matters PRASA filed
heads of argument on 7 December 2017, well after the alleged resolution to

suspend the Legal Panel was allegedly adopted.

83 The AG Report titled “The Final Management Report: Passenger Rail Agency
of South Africa " Communicated to the accounting authority and reglonal
management on 16 February, 17 February, 10 March, 23 March, 31 March, 19
April, 7 June, 12 June, 28 June, 29 June, 30 June, 31 July and 04 November
2017" clearly demonstrates the irregularities that are found in the panel of
attorneys that have been appointed by PRASA. It states that the tender was
not advertised: there are no minutes and registers of compulsory briefing
sessions; no closing bld register; there are no winning bidders submissions,
there are no appolntment letters of the members that sit in the bid Specification
committee, the Bid Evaiuation commiitee and ihe Bid adjudication commit
and furthermore there are no minutes to prove that any of these committees sit

and furthermore no Reports on their work; and there is no appointment letter of

any successful bidder,

84 PRASA was bound to act upon this finding. The conclusion by the AG which |
oulline below Is very clear and the board tabled this matter to ensure that there

are mechanisms in place to ensure that the Interests of PRASA are met. The
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so called resolution, which | will demonstrate is not even a resolution of the
Board as it has not been adopted and ratified by it is, thus will do no more than
ensure good governance at PRASA and further to work within the confines of

the PFMA.

85 What this court must be alive to is that PRASA's involvement in protecting its
interests in litigious matters is distinct from the existence and/or validity of the
Legal Panel. The latter question is a corporate governance issue, which has

been found by the AG to conslitute an Irregular expanditure because:

“there is no SCM policy folfowed when selecting suppliers from this
panel, it is done on the preference of the user and not on a rotational
basis to ensure, fair equitable distribution of work and there are no
technical proposals submitted every time services are required.
Therefore, the method used to select the service providers is not fair,
equitable, transparent, compelitive and cost effective and does nof
comply with the requirements of S.51(1)(a){iii} of the PFMA. Further, the
SCM policy prescribed that the database which is viewed as the legal
panel is valid for a period of three years and as no SCM process was
conducted in the last three years for the set-up of the panel, this is further

non-compliance.”

86 It is for this reason only that the Legal Panel has become irregular and an
interim measure adopted in respect of alf future litigation, that attorneys are

appointed in accordance with SCM processes and not through the Legal Panel.
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To appoint through the legal panel would amount to the blatant disregard of the
AG's findings and could constitute maladministration on the side of PRASA.
And this is valid even if the Board had not met and had any proposals on the

matter,

87 The Applicant contend that there will be irreparable harm if the relief they seek
is not granted. As | have stated above, there is clearly no right to protect here
and therefore by extension there will be no harm. However In the event that
this Court finds that there Is a right, | submit that there will be no Irreparable

harm suffered by the applicants.

88 In OUTA, the Court stated that for a relief to be granted the Applicant had fo
show a reasonable apprehension of irreparable harm if the interim relief was
not granted. In this matter the applicants have shown nothing but speculations

that is nat based on any evidence that could lead to the apprehension.
89 They have failed to show where they gst the information, since it is not any

Court is here asked to make a decision on speculation and that cannot be

accepted both in principle and in law.

90 Regarding the Swifambo matter, it is unclear where the applicants get the
information that the mandate has been withdrawn and further on what basis
they speak of the effect of the withdrawal of the mandate. The appeal has not

been abandoned and will not be abandoned but PRASA need to ensure that
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they operate within the confines of the law and should they decide to appoint
new attorneys, that will be a decislon that PRASA can make having taken
everything into account. For the Applicants to seek to dictate what attorneys
should be used, further just bolsters the fact that this application is nothing more
than an attempt to have PRASA operating at the whims of others ouliside

PRASA.

91 It goes without saying that Werkmans mandate is deeply steeped in this matter.
| should reiterate at this stage that there is nothing that PRASA could do
regarding the legal panel! after the findings of the AG. The panel Is trregular
and therefore whatever decisions made after that fact do not change the status.
The status is really unrelated, and the applicants have failed to show any
relation, to the continued mandate. This mandate will only be regulated In the
strictest terms and will be kept or changed where it Is shown that it will be in the

best interest of PRASA to keep or terminate it.

92 Thelr whole case is based on hypothetical harm and not actual or apprehended
harm at aii. it is therefore misguided as it confl
act in terms of the Act and the operational running of the entity. As | have
stated, there has been no decision to stop any litigations and furthermore in the
event of any new litigatians, the legal pane! cannot be used as it stand because
using it would amount to the blatant disregard of the AG report. This of course

does not hold true for current matter and those will be dealt with in a manner

that protects and advances the Interests of PRASA.
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93 With regards to the Siyangena matter, there really is no irreparable harm that
the applicants have shown in that regard and | submit correctly so that there is
no harm envisaged there either. The Board long resolved that the review will
be relnstated and there has been no decision to the contrary. In fact, the
applicant correctly admit that the decision to reinstate was made by PRASA on
its own accord. Therefore what seems to be their issue is the attorneys of
record that PRASA will use. Agaln | reiterate, PRASA will make the best
decision for PRASA taking Into account what will advance the interests of the
entity. If Werksmans is the prudent choice then they will be utilised but PRASA

cannot be held ransom to a particular firm.

04 Werksmans as things stand will not be released from the Investigations, they
have already been requested to provide executive summaries which were
missing from the bundle provided to PRASA with the Reports to enable the
board to fully consider the matters therein. Therefore there will be no

irreparable harm and the application must fail.

95 To the extent that the harm is said to derive from the uniawfulness o
| deny any unlawfulness. The decision to appoint the Board is valid until set
aside and the applicant cannot usurp the powers of the review court.
Cognisance has to be taken of the fact that the Board is the proper accounting
officer of the entity and without it, there will be gaps in the management of
PRASA. The appointment of the interim board has no compromised PRASA

VA

more so when regard is had to:
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a. The board thelr appointment on 17 October 2017 has endeavoured to
ensure that all the reports are kept in one place to allow for them fo be
safe and also for the Board to familiarise themselves with the contents
thereof in order to make decisions in the interest of proper governancs;

b. Have asked Werksmans for executive summarles to expedite the
process;

¢. Have reported the matters of concern to the DPCI and have further filed
an application to compel the DPCI to act, which application the heads of
arguments were filed on 7 December 2017 further proving that there
really Is no declision to stop any litigations;

d. Have endeavoured to implemsnt the recommendations by the AG report
to ensure that the PFMA and other statutory provisions are adhered to;
and |

e. |s engagedin numerous processes to ensure that ay litigations, both new
and old, is properly managed and all measures that need to be taken are

taken with haste.

96 Theretore the alleged harm is nothing but specuiative. There is reaily nothing
that is in jeopardy, not at the very least the decisions of the previous board

relating to matter of concern for PRASA,

97 The balance of convenlence also does not favour the grant of the order.
PRASA will be prejudiced If it is interdicted from dealing with the report of the
AG. Furthermore, the alleged negative impact of the purported resalution has

not been established. The applicants conflate the so-called resolution with how

A
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PRASA is dealing with pending litigation. These matters are ongoing and

PRASA will continue to deal with It

No exceptional circumstances

98 It is therefore clear that there is nothing exceptional about this case as the
applicants themselves have not even show the exceptional circumstances.
What their papers show is their aim to intrude In the manner that statutory power
should be exercised and thus usurp both the powers of the Minister and the
Board. It is unclear to me how they can speak about how PRASA should
terminate and appolint legal panels where there Is clear finding that such panels
were not In accordance with the PFMA. To require of PRASA to act outside the
law cannot be a right, let alone a right worth protecting. The Applicants have
therefore falled to show any right in this matter and using the test of QUTA, this

matter is thus to be struck off the roll or in the alternative dismissed with cost.

Alternative Remedy

99 The applicanis in any event have an alternative remedy. They can approach
this court on review, which they have done. Further argument will be made on

this matter at the hearing of this application.

2 <
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Ad seriatim response

Ad para 1

100 Whilst | admit that the deponent may be authorised to depose to the
affidavit and bring the application on behalf of the applicant, | deny that the
applicant has any standing to bring this application. The applicant has failed to
demonstrate what the alleged suspension of the legal panel has to do with its

institutional mandate to ensure the smooth operation of commuter services.

101 The applicant has not demonstrated at all that the relief it seeks Is the
public's interest in rail commuter services. What itin fact seeks to do is advance
the Interests of those firms that have been appointed to the now Irregular panel,
particularly Werksmans Attorneys. However, the applicant has no agency to
act on behalf of Werksmans or any of the firms which comprise the now irregular
Panel. The applicant's failure to demonstrate that the Legal Panel is in any way
connected to the provision of rall commuter services - its institutional mandate
- means that it has no standing to bring this application. In fact, the Legal Panel

has nothing to do with the provision of commuter services. lis validity Is a

corporate governance issue.

Ad para 2
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102 I deny the contents of this paragraph. Statements from the media are
uncorroborated and constitute hearsay evidence. The applicant pleads no

exceptional circumstances why they should be admitted to evidence.

Ad para 3

103 | admit the nature of the application. [ deny however that the applicant
has made a case for its urgency or that the applicant has made a case for
interdictory or declaratory relief. | deny further that the Board has been
unlawfully appointed and that the decisions taken by the interim Board are
unfawful. As 1 have been at pains to point out, the Board did not take a decision
to suspend the Panel. The Panel has become irregular. The draft resolution
relted on by the applicant Is unsigned and has neither been adopted nor ratified.
To the extent that this court is inclined to find otherwise, the resolution has been
adopted by a properly appolinted and constituted board and is ratlonal. in the
light of the report of the report of the AG, PRASA could no longer extend the

mandate of an improperly appointed Panel since all expenses incurred in

respect thereof feil 1o be classified as irregular.
Ad para 4
104 { admit the contents of this paragraph.
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Ad para b

105 | admit only that there is no express provisfon in the Act regarding the
appointment of an Interim Board. However, as | have been at pains fo
demonstrate, the Interim Board was lawfully appointed. 1 have set out the

reasons why and persist therewith,

Adparas6and7

106 | admit that the Board convened a special mesting on 1 December 2017
at the PRASA Corporate Office in Hatfleld Pretoria. | deny however that any
resolution was adopted at this meeting, | deny further that the Board was
improperly constituted. To the extent that this Court is inclined to find that the
draft resolution of the Board is binding, | deny that it is unlawful. Its legality
must be considered against the backdrop of an AG report declaring the
continued operation of the panel unlawful and any expenditure In respect
thereof irregular. 1t was incumbent on the Board to acl. It did so by developing

a drafi resolution that would deal with
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As a temporary measure the Board proposed that legal services be sourced
through SCM processes. However, this decision has not been finally adopted
as a resolution. This Is still the subject matter of an ongoing internal process,
which includes discussions with PRASA's Governance Committee. The Panel
is however irregular as a result of the 2016/2017 AG Report. This Is because
in the light of that finding PRASA could not continue lawfully to engage the

services of the Panel. However, the fact that the Panel Is frregular is unrelated
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to PRASA's ability to participate in the current legal proceedings flowing from
the investigations into allegations of maladministration levelled against it.
PRASA continues to participate in these matters. Infact, as late as 7 December
2017, heads of argument were filed on its behalf in the matter concerning the
DPCI investigation. This much Is admitted in paragraph 70 of the founding

affidavit,

107 What is more, PRASA's involvement in these proceedings cannot be
Judged by the continuad use of Werksmans Attorneys, who was a member of
the now irregular Panel. Where prudent, PRASA will continue to engage its
services. But the question before this Court is not that PRASA will lose the
gains of the previous Board should it discharge Werksmans. This is misguided
for two reasons. First, the fact that the Panel is irregular has no impact on
PRASA’s engagement in current litigation and investigations. The Panel is
irregular because of the report of the AG. Any responsible Board would not
continue to use the Panel after the finding of the AG. [t is unclear what the
applicant contends the Board should have done after the AG found that the

Legai Panei was uniawiui.

108 Second, the quality of PRASA's Involvement cannot be judged against
who it decides to appoint as its atlorney of record. For so long as PRASA
continues, in the public interest, to answer to the allegations of
maladministration levelled against it, it should be allowed to determine how it

participates in pending and future litigation, unless its conduct is found to be

A
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patently unlawful. In any event, | persist in my initial contention that no

resolution was adopted by PRASA, as alleged by the applicant.

Ad para 8

109 | note what the applicant purparts to deal with. | deny that the applicant
has made a case that it has standing to Initlate this application, that the Board
has been unlawfully appointed and that it is improperly constituted. | deny
further that any resolutions were adopted at the meeting of 1 December 2017
or that the discussions of the meeting leading to the proposal for the draft

resolution at page 325 of the record is unlawiful.

Ad paras 9to 13

110 I note who the first applicantis. | deny however that it has any standing

to bring this application.
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111 | note the meseting of the first applicant's Coordination Committee. |
place on record that the date of the meeting belies the urgency of the dispute.
The meeting clearly convened with the sole purpose of adopting a resolution to
institute these proceedings, Notwithstanding the alleged urgency of the
application, the meeting convened a full six days after the alleged resolution

was adopted, The first applicant fails to explain the delay of six days in
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convening the meeting. It further fails to explain the delay between the
convening of the meeting and the decision to Issue the urgent application out
of this court, i.e. what transpired between the period 7 December and 18
December 2017. in the absence of any such explanation, the only reasonable
conclusion to be drawn is that the application is not urgent and the urgency self-

created.
Ad paras 15 and 16

112 I note the identity of the second applicant and its institutional mandate.
| deny that the second applicant has any standing to lodge this application. As
| have recorded, this application concerns one crisp Issue, the legality of the
Board's alleged declsion to suspend the Legal Panel. This Is a governance
issue and has no bearing on the second applicant’s Institutional mandate of

access to education.
Ad para 17

113 Save to admit that the first respondent is the Minister of Transport, | deny
the contents of this paragraph. The Minister's offices are not located at
Parllament. His offices are located at Forum Building, 159 Struben Street,
Pretoria. He ought to have besn served at the offices of the State Attorney In
Pretoria. This Court has no jurisdiction over the Minister. Furthermore, since
the impugned resolution is that of the Board of the sécond respondent whose

offices are located In Pretoria, this Court has no jurisdiction over this dispute.
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Ad para 18

114 I admit the identity of the second respondent and that it conducts
business in the jurisdiction of this court. | deny however that this application
concerns the Metrorail crisis or the provision of rall commuter services in the
Western Cape. The Issue ralsed In this application is crisp, namely whether, if
the Board indeed adopted a resolution suspending its Legal Panel, that decislon
was lawful. The legality of that decision Is not rooted in the provision of rall
commuter services. ltis, in terms of paragraphs 6 and 7 of the first applicant's
affidavit, rooted in three core allegations lLe. that the Board was unlawfully
appointed, that the Board is improperly constituted and that the substance of

the alleged resolution is unlawful for being Irrational.

115 Therefore | persist in my contention that this Court has no jurisdiction to

determine this application.

116 | note the contents hereof. 1 deny that the applicants have standing to

bring this application.,

Ad paras 20 to 24

7
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147 | note the interests that this application purports to protect and the groups
forming the first applicant acting In the furtherance of these interests. | deny
however that any of these interests are at stake in this application, This is an
ardinary application for interdictory relief that the alleged decision to adopt a
resolution pending the outcome of a review application is unlawful. The
impugned decision relates to the legitimacy of the PRASA Legal Panel. That
Panel plays no role in protecting the interests asserted in this paragraph. The
role of that Panel is simply to ensure that the use of legal services is evenly
distributed amongst a host of law firms and that work is distributed In
accordance with section 217 of the Constitution, the PFMA and Treasury
Regulations and any relevant SCM policies. The Panel facilitates one task only,
l.e. the appointment of an appropriately qualified law firm. It has no mandate
to deal with corruption, harassment, crime, delays on trains, the vulnerability of

the disabled and the physical and psychological integrity of commuters.

118 It is wholly unequipped to handle such serious and important Issues

having been established for the sole purpose of ensuring the equitable and

ion of legal work amongst different firms on a rotational basis.

Ad para 25

119 | note the contents of this paragraph and that the first applicant’s
institutional mandate now extends to addressing governance issues and
corruption in PRASA. However, this mandate cannot clothe it with standing to

impugn the validity of a Pane! whose functions relate only to the even and lawful

y A
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distribution of legal work. This Is all the more so where it purporis to base Its
standing on access to decent and dignified rail commuter services. The Legal

Panel plays no role in the latter issue.
Ad paras 26 to 28

120 | have no knowledge of the contents of this paragraph. It is in any event
not relevant to the questions raised in this application, l.e. whether the Board
indeed adopled a resolution suspending the Legal Panel, and if so whether the

resolution s lawful.

Ad para 29 to 31

121 | note the contents of these paragraphs. | deny that however that it bears
any relavance to this application. | deny furlhermore for the reasons set out in

this affidavit that the applicants have standing to bring this application.

122 The second respondent admits the contents of these paragraphs in so

far as they deal with the role of PRASA,

Ad paragraph 45-71.

123 The second respondent admits the contents of these paragraphs in so

far as they relate to the background of the matter.

I
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Ad paragraph 72

124 I deny the contents therein and the applicant is fo prove what these
corrupt activities are and more so what constitutional and legal obligations have
not been complied with and how PRASA has failed therein. As it is evident
from the foregoing affidavit, PRASA has endeavoured not only to implement
the recommendations of the Public Protector, we have also adhered to enéuring
that the finding by the AG are adhered to. This is self-evident from the fact that
PRASA has ceased to use an irregular legal panel, which panel the Applicants

want to be kept.

Ad paragraph 73-74

1256 | admit the contents therein.

Ad paragraph 75-76

126 The conients of these paragraphs are admilted. In so far as the
Minister's reasons not to respond, | can do no further than to speculate and

therefore | will not venture an explanation.

Ad paragraph 77-78

127 | deny that the Board is improperly constituted and was unlawfully
appointed and | stand with the allegations | made when dealing with the
sections dealing with the matter above. Furthermore with regards to the

explanation, only the Minister could provide that if he was at all required to.

<N
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Ad paragraph 79

128 This Is not for me to deny or admit. This is within the Minister's

knowledge. However with regards to the BoC of PRASA, my contentions above

stand,
Ad paragraph 80
129 I admit that there was a meeting convened but | deny that there was any

resolution taken at the meeting as | have demonstrated above. This matter was

tabled but the decision was never ratified to make it a resolution.

Ad paragraph 81

130 I admit the contents of this paragraph In so far as they relate to the work
done by Werksmans, The panel was not appointed in 2014 as the applicant

allege but in 2005.

Ad paragraph 82

131 | deny that there was any resolution made and the information required
by the applicants is both privileged and the applicants know the procedures to

be followed in order to get the information that they require.

Ad paragraph 83-89.

132 | reiterate the contents of the above aforementioned with regards to the
appolntment of the board and the legality of their constitution. It is worth noting

that the letter referred to in para 89 was never responded to more so with

A
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regards to how they got the information. They have instead come to this Court
without having disclosed and responded to the lelter and have further
disregarded its contents with relation to the fact that there is no resolution that

was taken.

Ad paragraph 93

133 | deny that there Is any urgency in this matter. The contents relating to

urgency above are repeated herein.

Ad paragraph 94-98

134 | deny these paragraphs and the contents relating to a clear right above

are repeated herein,

Ad paragraph 99-107

135 | deny that there will be any irreparable harm if the matter is not heard

right now. The contents relating to Irreparable harm as discussed above stand.

Ad paragraph 113-120 and 127-128

136 | deny that the decislon to appoint the interim board was unlawful and
irrational. And what | have stated above is applicable and PRASA has no role

in the appointing the board.
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Ad paragraph 121-126 and 728-131.

137 | deny these paragraphs and as | have indicated above, there was no
resolution and therefore there is really no issue here. In the event that the Court
finds that there was a resolution, such resolution was rational and lawful when
regard is had to the AG report which made the finding that panel was irregular.
It is an overall process to ensure that PRASA adheres to the recommendations

of the AG,

Ad paragraph 132-134

138 I deny that there is any decision from PRASA that should be reviewed.
There was no resolution and therefore the matter does not fall into the ambit of

PAJA. | admit the law referred herein.

Ad paragraph 135

139 | deny that there is any decislon to be set aside and reviewed with

regards to PRASA. Thus this application should be dismissed with cost.

Concilusion
140 [ deny that a case has been made for the relief sought In Part A and pray
that the application Is dismissed with costs, including costs accasioned on the

employment of two counsel.

/,@/7}\
Deponent
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| certify that the deponent has acknowledged that he/she knows and understands
the contents of this affidavit, which was signed and sworn to before me at

SG'(\(‘R\,’OT\ this ’Mlﬁ' of _Ne coMmWCL 2017, the

Regulations contained in Government Notice No, R1258 of 21 Jui7 1972, as

amended and Government Notice No. 1648 of 19 August 1977 having been

complied with.

Ky

Commissioner of Qaths

Tricia Puleng Fumane Tsoeu
Commissaloner of Oaths o
ff;' F

Practising Attornsy SA
ENSafrics 150 Wast Stroet (¥ siness Address:

Sandown Sandton 2196

Full Names:

Deslgnation:

52
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FAL

AUDITOR-~GENERAL
SoUTH AFRILCA

FINAL MANAGEMENT REPORT
PASSENGER RAIL AGENCY OF SOUTH AFRICA

31 MARCH 2017

Communicated to the accounting authority and regional management on
16 February, 17 February, 10 March, 23 March, 31 March, 19 April, 7 June,
12 June, 28 June, 29 June, 30 June, 31 July and 04 November 2017:
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PRASA Final Management report 16/17

Management responds:

{ Management comment on audit finding

+ Management acknowledge the validity of this finding, and on that note it is important to
ensure that all 8CM requiremenls operate within the parameters of SCM legislative
framework.

+ 1t should be noted that, there is no record of this Panel of Attorneys from the Corporate
Tender & Procuremant Committee for consideration and approval,

= All payments are effected via Sundry payments, SCM has no knowledge of what is being
paid.

» The management and rotation of the Attorneys is solely done by Lagal.

Managerment comment on internal control deficiencies

+ |t is crilical for Executive Management to ensure that all procurement processes are
performed within check and balances, fo prevant these kinds of findings it was deliberated
with SCM that all ad-hoc {unctions that will be required by the Business Units must acquire
panel of service providers. Panel of service providers in cases of emergency/urgent will
assist both 8CM and business units to acquire services quicker within the SCM legistative
framework.

s Once Panel of service providers are acquired, when the emergency or urgent event occur
SCM practilioners will be able to issue RFQ 1o those suppliers that are within the panel
and ensure that the process of selecting a bidder Is transparent, fair, and value for money
Is realized.

Management comment on recommendation

s The recommendation s acknowledged and will be maintained, SCM Corporate has
established a records management unit and its funciion is fo manage all SCM
documentalion on and offsite storage. All offictals within the SCM are compelled to submit
their documents according to the formal structure.

Ramedial action

What actions will be taken By whom By when
- ™ rat oa fhm bl e 1n o~ T ) | [=Fat V.1 ¥ culomps Frirmb mersnnfene QA4
- AT U T w Fraiioyi eooaiusi LAY == ET{W} SOl UQniG aviy
ragister Management
s« Compilation of frregtilar
expenditure register
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PRASA Fina! Management report 16/17

PANEL OF ATTORNEYS- OUTSTANDING INFORMATION

DESGRIPTION |~ 77T T T GONMENTS )
Advertisement of the tender; Not Avallable

Minules of the compulsory briefing session; | Not Available i
Register for the compulsory briefing session; | Not Availabie
Closing bid register; Not Available
The winning bidders submission; Not Available
The appoiniment letters for the members of | Not Avallable
the Bid Speclfication Committee, Bid
Evaluation Committee and the Bid
Adjudication Committee;

Altendance register and minutes of the Bid | Not Avallable XES
| Specification Committee S— Ja -

Altendance register and minutes of the Bid | Not Available
Speclfication Committes;
Altendance register and minutes of the Bid | Not Avaliable
Evalualion Commiltee:
Report of the Bid Evalualion Committes,; Not Available
Actual scoring sheets of the members of the | Not Avallable
| Bid Evaluation Committee; . it
Altendance register and minutes of the Bid | Not Avallable
Adjudication Committes;

Report of the Bid Adjudication Commiltee; Nat Avallable

Appointment letter of successiul bidder, Not Available

Auditor's conclusion

Management comment is noted. This panel was compiled by SARCC and no SCM pracess was
followed by PRASA in the set-up of the panel. Further, there is no SCM palicy followed when
selecting suppliers from this panel, it is done based on the preference of the user and not on a
rotational basis to ensure, fair, equitable distribulion of work and there are no techinical proposals
submitted every time services are required. Therefore, the method used to select the service
providers is not fair, equitable, transparent, competitive and cost affective and does not comply with
the requirements of 8.51(1)(a){lii} of the PFMA Further, the SCM polley hreseribed that the database
which is viewed as the legal panel is valid for a periad of three years and as no SCM process was
conducled in the last three years for the set-up of the panel, this is futher non-compliance.

The irregular expenditure has been disclosed In the AFS, The finding will remain on the management

report,

g
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Cad Tha Calatonase, Jonluy Way
Lty ity Tapa 1own, Jisly
Ollice: +27 21118 2150

Fax; 2528 410 210/

Email; rilofiochc.cu 23

bradley corwadie « halton cheaile Web: vavay iiche €a 2a

Qur ref: H Cheadie/UNID001
08 December 2017

CHAIRPERSON: PRASA INTERIM BOARD
PASSENGER RAIL AGENCY OF SOUTH AFRICA
Prasa House

1040 Burnelt Street

Hatfield

PRETORIA

Per emall tanmakhubsle@me.com

nanameiaw,.co.Zga

Per fax 012 748 7000

ATTENTION: CHAIRPERSON: PRASA INTERIM BOARD - ADV T AN MAKHUBELE SC

Dear Advocate Makhubele,
PRASA/NSWIFAMBO RAIL AGENCY & PRASA//SIYANGENA TECHNOLOGIES (PTY) LTD

1. We act on behalf of Unlle Behind, a coalition of civil soclsly and non-governmental

organisations advocaling for social juslice and equalily. The organisations which make
up Unite Behind include, but are not limited to, the Soclal Justice Coalition, Ndifuna
Ukwazi, Equal Education, AlDC, Right2Know and UDF velerans, In addilion, all these
organisations are supported by communitias of faith such as the Weslern Cape

Religious Leaders Forum and the South African Council of Churches and the Muslim

Judicial Council.

Candidofa Alormeys: £ Wo't BA LB {8 Schollz BCom il u /( /‘

Copsullanls Professer D du g BALLR LLO | L Mavien B {AMicmoy. Hoioy & Convayancer)
Business Monuger tonique La Grange :
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2. Membaers of all these organisations use public transport particularly the rall service in
Cape Town and are affected by the crisis of reliabilily, safety, security and comfort on
trains operated by Metrorail in our couniry. The Metrorail/PRASA crisls represents an
emargency in the Weslern Cape for families, schools, ¢linics, universities, businesses
and the broader public and private iransport system. Commuler groups have been

gstablished under #UniteBehind under the banner of #fixourirains.

3. We have been advised that the “inter/m board" of PRASA mat on 1 December 2017 at
which a number of resolutions were taken which have the effect of suspending lhe
liligation in respect of contracls emanating from the invastigations into maladministration

in PRASA, In parlicular the applicallons in PRASA v Swifambo Rail Agency 2017 (6) SA

223 {GJ) and PRASA v Siyangena Technologies (Ply) Lid and Others under case

number 7839/2016.

;1. These applications raise issues of serious public concern and the suspension of the
litigation will prejudice that litigation and the proper determination of the allegations of
gross corruption and maladministration. Our clienls fear that the purpose of the
resolulions is to suspend the litigation, withdraw the instruclions from the attorneys

rapresenting PRASA in the litigation, pay their fees and disbursemenls in order fo

nd documents and place thesa raports

53]
=

. .
recover all the confidential invesligative reports

and documents with the company secretary of PRASA for purposes of keeping it from

being disclosed in open courl.

5. Our clients have been advised that the resolutions are unlawful and unreasonabile for the

following reasons:

5.1 No provision Is made for the appointment of an “interim board” in terms of

the Legal Succession of South African Transport Services Act 9 of 1989

o 8
SRR I - I [ Page 2 of 4
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oulside of the provisions In ssclion 24 relating to the appointment of

membars of the board of conlrol.

5.2  To the extent that the Minister purporis to rely on seclion 24, the “interim
board” has not been lawfully conslituted in terms of that section because
the Minister has only appointed yourself as chafrparson and three
members in terms of section 24(2)(d). The Minister has failed to appolint

members undar section 24(2)(a}b)(bA) and (c).

53 The decision to suspend the litigation referred to above on the grounds
that the aitorneys ware not properly appointed In respect of that litigation is
neither rational nor reasonable. The attorneys were properly appoinied at
the time. The brief to conduct Investigalions and liigation was never
stubject to the duration of the panel nor could it rationally or reasenably be
the basis for suspending litigation partlcularly given the prejudice it may
cause to the {itigation. This litigation, in particular the applications referred

to above, raises maltters of major public concern,

Our instructions are to require that you and the “interim board” underiake not to
proceed wilh the resolutions taken on 1 December 2017 concerning the suspension of
litigation arising from the Investigalions of maladministralion, failing which our
Instructions are to instilute urgenl legal proceedings o remove lhe decision and

interdict the implemantation of the resolution,

Qur clients require the above undertaking to given in wriling by close of business on

Monday, 11 December 2017.

Page dof4
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Yaours faithfully

.

Halton Cheadle
Bradley Conradie Haiton Cheadile

R [\\L
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fank Towars Bullding

1+ Flnor, Sulle 10

Cnr, Church & Andrlos Streels.
PRETORIA

P.O. Box G162

PRETORIA, 0001

Docex 48

Tel: +27 (0112} 323 384543
Tok +27 {012) 323 38321416
Tel: +27 (012) 323 30370
Fax: +27 (012) 323 382518
E-mall: memsi@aldea.com

asinibiss

Miarneys
Dalo : 11 Decamber 2017

BRADLEY CONRADIE HALTON CHEADLE Your Raf.: H Cheadls/UNI0001

G04 THE GATEHOUSE Our fel. Mr H M S Msimang
CENTURY WAY

ATTENTION: HALTON CHEADLE

BY EMAIL: Jnfo@bohe.co,za

Dear Sir { Madam

RE : UNITE BEHIND / PRASA AND PRASA INTERIM BOARD

1. W refer to your letter addressed to the Chalrperson of the Passenger Rall Agency of Soulh
Alrlca ("PRASA") dated 8 Dacamber 2017.

2. Wa have haan Instructad by PRASA and the Interlm Board lo reapond to youir Istier, in
doing so, we do nol intend fo lraverse each and every allegation raised in your letter under
reply. Our fallurs fo deal specfﬂcéliy with an allagallon should nol be construed as an
admission of the truth or accuracy thereof. Instead, any aﬁtegation or conlention not
spacliically dealt with In this letter should be deamed to be deniad.

3. We nole your allegation that you act on behalf of the organisations listed in paragraph 1 of
your letter. Unfortunately, we see no evidence that you are indeed mandated by these
organisalions to act on thelr bshall. instead, the thrust of your lsller sesms to be the
prateclion of the interasls of the altorneys appointed lo represen! PRASA in the {ifigation
referred lo. In the clrcumstances, we dispute your claiin to act on behalf of the civil soclely

oraanisations lisfad in vour latier
PARTHERS: HM.8, Mslmang / L.C.M. Shirliele / P.0). Koelsa ASSOCIATES: D. Da la Rey /AROPESSIONAL ASSISTANT , M LZ _

Mallala, MANAQERESS : My B Maisoke
JOHANNESBURG OFFIGE: 13™ Floor, Marbla Towars, Cnr Jeppe & Von Wialiigh Streots, JHB, P O Box 807, Nowlon, 2113, ,‘

Tal (011} 333 2700, Fax: {011) 333 2703, Docex 700,
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4. In paragraph 3 you refer to resolullons purportedly taken by the interim Board al ils mesting
on 1 December 2017. Of course It Is irite that discussions held and resolutions taken at the
meeling are privileged and confidential. Thus you could only have acqulred Information
aboul what purporied!y lranspirad at the mesling through illisit means. The Interim Boarel
views such conduct In a vory serlous light since It Is clearly deslaned to undermine the
proper functioning of PRASA. '

5. in any event, the Information conveyad lo you is sell-evidently unrellable. Ona only has {o
read your leller lo appraciale the Mogicalily of the decisions you purport to record. For the
sake of clarity, please note that our cllents deny that resolutions were takan in the terms
reflected In your letlar, Furthermaore, our clients take ‘strong objection to your bassless
suggestion that any resolution were taken for nefarious reasons. Our clients consider thesa
alfegations as spurious altack on the integrity of the members of the inlerim Board. Should
you persist with these allegatlons, our clients will not hesitate to lake the necessary steps to
profect thelr interests.

8. Flnally, as you are aware, the decislon lo appoint the Inlerim Board was that of the Minisier
and not of PRASA or the Interim Board. Once appofnted, the interim Board Is obliged lo
carry out its task of overseeing the praper inanagement of PRASA, It stands to reason that
any challenge to the decision lo appoint the Interim Board should be directad o {he
declslon-maker, namely tha Minister, and not lo the Inlerim Board Hisalf,

7. Our ellents fully ressrve their rights in respacl of any litigation which may ensua,

8. Kindly direct fulure corrsspondence relaling lo the above malter to our office for the
altention of Mr Henry Msimang.

Yours faithfully

PARTNERS: HM.S. Melmong /1.C.4. Shirllela / P.M. Keslso ASSOCIATES: D, Do Ja Ray iPROFESSIONAL ASSISTANT . M -’( :

Maltala, MANAGERESS : Ms B Malseke ]
JOHANHESBURG OFFICE: 13*Flooy, Marblo Towors, Car Jappe & Von WisNigh Siranls, JHB, P O Box 807, Newlon, 2113,

Tol (011) 332 2700, Fax: (011) 333 2703, Dacex 708,



