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IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
CASE NO. 8525/18p

In the matter between:

APPLICANT
EQUAL EDUCATION

and

MEC FOR EDUCATION: KWAZULU-NATAL FIRST RESPONDENT
POLICE COMMISSIONER OF KWAZULU- SECOND RESPONDENT
NATAL

FIRST AND SECOND RESPONDENTS’ ANSWERING AFFIDAVIT

I, the undersigned,
ANDREAS SHANGASE,

do hereby make oath and state:

1, The contents of this affidavit are, unless to the contrary indicated or otherwise
stated, within my personal knowledge and belief and are both true and

correct,

2. I 'am a major male in the employ of the Department of Education in the
Province of KwaZulu-Natal (hereinafter referred to as “the Department”) and

holding the position of Acting Deputy Director: Risk Management.
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| am based at the offices of the Department at 247 Burger Street,

Pietermaritzburg, KwaZulu-Natal.

| am duly authorised to depose to this answering affidavit by the First
Respondent for the purposes of opposing the present application. It is also for
convenience that | depose to this answering affidavit on behalf of the Second
Respondent, who also is also opposing the matter in order to avoid

duplication and prolixity herein.

Because of the view | take of the matter, and, furthermore, by virtue of the
unnecessary prolixity of the founding papers compounded by lengthy
unnecessary annexures, | do not deem it necessary to deal with each specific

allegation therein made.

However, my failure to do so should not be construed as admission of any
allegations therein made which are inconsistent with the issues and matters

that | have dealt with below.

At the outset | mention that | take issue with the unnecessary prolixity of the
founding papers and ask this court to show its show its displeasure by an

appropriate costs order.

The Applicant’s case if stripped of all the unnecessary verbiage amounts to
the complaint that the officials of the First Respondent as weli as the
members of the Second Respondent shut down its protest on 11 July 2017 at

the offices of the Department at 247 Burger Street, Pietermaritzburg,

Ay
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11.

12.

13.

14.

3
KwaZulu-Natal (hereinafter referred to as “the Department's offices”) which
violated the rights of the learners present of human dignity, right to protest

(assembly, demonstration, picket and petition) and children’s rights.

This protest was for the filming of the learner transport film which was

intended to show the plight of the rural learners’ transport issues.

Furthermore, that the Applicant had the necessary approval issued to it in
terms of the Gatherings Act 205 of 1993 (hereinafter referred to as “the
Gatherings Act”) and that it had conducted itself in accordance with the

authority issued to it,

As already indicated, the protest in question was on 11 July 2017. It is
submitted that arising therefrom the immediate question which arises is the

mootness of the proceedings.

In addition to the above, the question of practical effect of the orders as

sought come into play.
Our courts will not grant orders including declaratory orders in the

circumstances where the proceedings have become moot and would not have

any practical effect,

These principles apply in constitutionat and non-constitutional matters.

-
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16.

17.

18.
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In this regard it is noted that as is evident from the relief sought that it is not a
question of the Applicant wanting to hold another protest in lieu of the said

protest on 11 July 2017.

The applicant wants declaratory orders and then the apology as is framed in

the notice of motion,

Further and relevant argument will be tendered during the hearing of the

matter with regards to the mootness of the proceedings and the practical

effect of the orders sought.

I intend further below to deal with inter alia:

18.1 The notice under regulation of the Gatherings Act (the notice)
completed by the deponent to the founding affidavit to the responsible

officer;

18.2 The meeting pursuant to section 4 of the Gatherings Act on 4 July
2017,

18.3  The approval issued pursuant to the said section 4 meeting above (the

approval);

18.4 The events of 11 July 2017 at the Department’s offices:



19.

20.

21.
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18.5 In dealing with the events of 11 July 2017 | shall highlight the role
played by the Applicant and the Respondents (I am one of the
Department's officials that had a meeting with the Applicant’s

representatives including the deponent to the answering affidavit);

18.6 That the Applicant had no knowledge of the fact that the Applicant was
to hold the protest at the Department's offices or any other offices of
the Department in the city of Pietermaritzburg for that matter:;

18.7 The vagueness of the approval to hold the protest;

18.8 The violation of the First Respondent's rights by failing to invite the
Applicant to the meeting in terms of section 4 of the Gatherings Act on
11 July.

| now turn to deal with the notice under the Regulation of the Gatherings Act.

Before | do so, | mention that the Applicant has already put up the said notice,

the attendance register and the approval as part of its annexures to its

founding affidavit.

The following is evident from the said notice:

21.1  The convener of the intended gathering;

21.2  The purpose of the gathering was to screen a scholar transport film;

Sy



22.

21.3  Such gathering was to take place on 11 July 2017:

21.4 The gathering was to take place at 247 Burger Street,

Pietermaritzburg, KwaZulu-Natal - the Department’s offices;
21.5  The duration thereof was 4 hours from 16h00 — 20h00.

It is evident from the attendance register that the following persons attended

the section 4 meeting on 4 July 2017:

22,1 G. Moodley from the Msunduzi Municipality Traffic Department and

apparently the responsible officer for the purposes of the said meeting;
22.2  J.Z. Mpanza also from the Msunduzi Municipality Traffic Department;
22.3 D. Anderson from the Crime Intelligence;
22.4 8. Acharj also from Crime Intelligence;
22.5 N.E. Dlamini of Msunduzi Municipality Security Department:
22,6 N. Mofokeng of the Applicant and the convener;

22.7 L. Mazwembe, also of the Applicant and the deputy convener as is

T

evident from the said notice;
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22.8 Warrant Officer Shabane, of Pietermaritzburg South African Police

Service;

22.9 M. Sibisi of Msunduzi Municipality Disaster Department;

22.10 B.H. Nxumalo.

It immediately becomes clear from the attendance register that none of the

Department's officials were part of the said section 4 meeting on 4 July 2017.

| also point out that it is not a question of the First Respondent being invited to
the said section 4 meeting. There was no invite at all extended to the First

Respondent.

The failure to extend the invite to the Department is strange in that the event
in gquestion was to take place at the Department'’s offices. It was important for
the Department to be invited for its input. It was important for the Department

to be involved in the planning.

| also draw attention to the fact that even after the said section 4 meeting,
there was no notification by any of the role-players and parties to the said
meeting of the fact that there was going to be a gathering and/or protest at the

Department's Education offices.

This also meant that the Department could not be plan for the gathering. The

Department did not have any details at alt regarding the gathering.
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Upon a proper construction of the provisions of section 4 of the Gatherings
Act that a meeting is held pursuant thereto if the responsible officer is the
opinion that the negotiations are necessary after consultation with the

authorized member.

Moreover, for the purposes of the meeting therein contemplated, the
responsible officer is obliged to call the meeting between himself and the
convener; the authorized member: any other responsible officers concerned, if -
any; and representatives of such bodies, including local authorities and police
consultative forums, as in the opinion of such responsible officer or officers

ought to be present as such meeting.

In this regard | draw attention to the provisions of section 4(1), 2(a) and (b)(i)
~ (iv} of the Gatherings Act. There is nothing in these provisions which
exclude the invitation of the entity or body at which the gathering is envisaged

to take place to the section 4 meeting.

Since in the instant case the responsible officer was opinion that a meeting
was necessary, it was therefore imperative for the responsible to invite the

Department to the section 4 meeting.

To the extent that these provisions exclude the invitation of the entity or the
body where the Gathering is to take place, the First Respondents contends
that this would amount to unfair discrimination and not being treated equally

before the law.
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34.

35.
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38.

The approval mentions infer alia the following:

33.1  The identity of the picketer;

33.2  The identities of the convener and the deputy convener:

33.3 The purpose of such picketing being to screen a film for the public;

33.4  The date being the 11" of July 2017,

Of significance is that the approval is silent with regards to the venue of the
approved picketing. | shall revert to this issue when dealing with the

vagueness of the approval.

It is noted that according to Condition IV “Do not deviate from the agreed

venue as agreed at the planning meeting held on the 4 of July 2017
As indicated above, none of the Department's officials including myself were
aware of the gathering for the purpose of screening a film for the public was to

be held at 247 Burger Street.

| became to be aware of such gathering when | was made aware of same

through our Head of Security, Mr Ngubane.

It is apposite at this stage to mention that the Department has several offices

yas @

in the city of Pietermaritzburg.
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The Department’s offices include the offices at the following places:
39.1 247 Burger Street:;
39.2 221 Pietermaritz Street;
39.3 Old Mutual Building in Langalibalele Street:
39.4 ABSA Building also in Langalibalele Street,
39.5 Boom Street;

39.6  Two building opposite each other in Jabu Ndlovu Street.

It was firstly reported to Mr Ngubane that there were people who were toyi-

toying at the main entrance of the building at the Department's offices.

Upon attending to the main entrance, he found that there were learners that
had been transported by taxis to the Department's offices. These learners

were in school uniform.

Apart from the learners, there were also adult people who claimed that they
were from Equal Education. These persons included the deponent to the
founding affidavit (the convener of the gathering) and the deputy convener of

the gathering.

As part of Mr Ngubane’s duties it is important to ensure that the Department's
offices are properly secured and safe, especially being the offices which are

also occupied by the First Respondent and the Head of Department.

Mr Ngubane enquired as to the reason why they were at the Department’s

offices. The response to Mr Ngubane was to the effect that those people who

/%
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called themselves Equal Education were there to express their frustration with

regards to the issue of learner fransport.

| pause at this stage to mention that the function of the provision of learner
transport has been taken by the Department of Transport in the province,

though the Department still funds the project, so to speak.

On being furnished with this response, Mr Ngubane requested the authority to

hold such gathering.

The convener of the gathering initially refused to give Mr Ngubane the
authority. Since Mr Ngubane was not aware of the gathering, he sought the
assistance of the police by calling at the police station not knowing that the

police were apparently in the vicinity.
Itis at that stage that | joined Mr Ngubane.

it is after my arrival that the convener produced the approval of the gathering

and gave it to Mr Ngubane.
I point out that the notice and the attendance register were not given to us,
Upon considering the notice, it became apparent that the notice was silent

insofar as the venue is concerned. There was no indication where the

gathering was to take place.



52,

53.

54.

55.

56.

57.

58.

12

Warrant Officer Leornard Malusi Khumalo joined us whilst we were talking to

the representatives of the Applicant including the convener.

I mention that the toyi-toying continued and by then the screen was projected
onto the wall of the Department’s building and the movie which the Applicant

intended to play was showing.

| requested that the matter be discussed inside the building with the
representatives of the Applicant. The whole purpose thereof was to try and

find an amicable solution in view of the impasse that now existed.

As a result, we went to the boardroom. Whilst we were in the boardroom
busy negotiating, the toyi-toying outside continued and the screening of the

film also continued.

The meeting took some time and the issues that arose related to fact that the
approval did not specify the venue and also the fact that there were learners
in school uniform and no necessary and relevant procedures had been

followed for them to be at such gathering.

| mention that any school and its governing body which wishes to embark
upon some school frip or activity during the school hours requires the

authority of the Head of Department.

The schools from which these learners came including the relevant school

governing bodies never sought the authority of the Head of Department.

0
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The learners would have travelled long before 16h00 to get to
Pietermaritzburg in time for the gathering at 1600. The learners all came from

the Northern KwaZulu-Natal in and around Nguthu areas,

There were no teachers of the learners. Nor were their parents present.
When we asked in this regard, the response was that the learners had the

right to demonstrate.

It became clear that we could not find an amicable solution. What also made
things difficult is the shouting and screaming by the deponent to the

answering affidavit,

Warrant officer Shabane who had attended the section 4 Mmeeting was one of
the police officers that had arrived as indicated above and it was before

16h00.

Warrant Officer Shabane will also confirm that during the section 4 meeting
Mr Acharj of Crime Intelligence enquired from the convener as to whether she
had notified the Department of the gathering for the purposes of screening the

film.

The deputy convener, Mr Mazwembe, told the meeting that the Department
would not be notified of the meeting because they had engaged the
Department before and did not get any positive feedback from the

Department.
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| point out that I am not aware of such previous engagement. The fact that |
am aware of is that during this period that were application proceedings that
had been instituted by the Applicant against the Department, the First
Respondent and other several respondents relating to learner transport. The
said application was going to be heard in the week on which the Applicant had

also decided to hold its gathering.

Warrant Officer Khumalo also joined and was in the company of his crew,
Constable Ngcobo, Constabie Asatywa and Constable Ngcobo. Warrant

Officer Khumalo also took part in the meeting in the boardroom.

Warrant Officer Khumalo will also confirm that on his arrival and at the time
when we were at the board meeting and thereafter the toyi-toying and the

screening of the film continued unhindered.

Mr Ngubane will also confirm that he was shown the approval of the gathering
and that when he looked at it he confirmed Mr Ngubane’s concern that the

approval was silent regarding the venue.

Warrant Officer Van Der Merwe and his crew released Warrant Officer
Khumalo and his crew. Van der Merwe and his crew were doing night duties
on the evening in question which duties commenced at 18h00 and with them

having to report first at the police station before attending to the Department's

N

offices.
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Warrant Officer Van Der Merwe will also confirm that there was no hindrance

of the gathering in any way.
| mention that at no stage were the protestors:
71.1 Told to stop toyi-toying;

71.2 Chased away;

71.3 Told to stop screening the film despite the fact jt had been projected

onto the wali of the Department's offices;
714  Threatened in any manner whatsoever.

I have no doubt in my mind that, had the learners and the Applicant's
members present at the Department's offices been subjected to the alleged
treatment (which is vehemently disputed), the media personnel present wouid

have had a field day.

The failure to invite the First Respondent to the section 4 meeting was not
only unfair but also violated the First Respondent’s rights. In this regard the
First Respondent was deprived of the right to participate in the section 4

meeting and to add its views with regards thereto.

Furthermore, in view thereof the First Respondent could not be heard. The

audi afteram partem principle was violated.
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As indicated above, the approval does not indicate the venue of the gathering.
it is submitted that the failure to indicate the venue renders the approval

vague to the extent of being fatally defective.

In view of the above | dispute that any of the alleged rights of the Applicant
and the persons present at the gathering on 11 July 2017 were in any way
infringed or violated by the Department or the First Respondent and the

Second Respondent, especially the rights mentioned:

76.1 The right to assemble, demonstration, picket and petition in terms of
section 17 of the Constitution of the Republic of South Africa Act 108 of

1996 (the Constitution);

76.2 The right to freedom of association in terms of section 18 of the

Constitution;
76.3 The right to human dignity in terms of section 10 of the Constitution;

76.4  The right to safety and bodily integrity in terms of section 12 of the

Constitution; and
76.5 The rights of the children in terms of section 28 of the Constitution.

Nor did the Respondents breach and/or violate the provisions of the Gathering

Act,

M
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Itis also important to observe that the First Respondent also has the rights, in
particular the right to carry out its activities as an organ of state without any
interference. The failure to inform the Department of the intended gathering
also violated this right as is the case of the presence of persons without prior

notification,

The importance of the Department attending the section 4 meeting cannot be
over-emphasized. In the first place the gathering was to happen at its offices.
In the second place in view thereof its input and view as important in the
matter, especially taking into account the nature of the high ranking officials

occupying such building.

| have noted the correspondence that has been annexed to the papers by the
Applicant with regards to the proposed meetings with a view to see whether or

not the practice cannot find a negotiated solution to the matter.,

However, | dispute that the First and Second Respondents were the cause for

the meeting not to go ahead.

In this regard | mention that on at least two occasions the officials of the
Department and the members of the South African Police Service had made
themselves available for the purposes of meeting with the Appilicant’s

representatives.

However, due to the failure of the Applicant's representatives to attend to

such meetings, those meetings could not take place. f/
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84. | also point out to this Court that it is always difficuit to arrange meetings
where a number of parties are involved as a date mutually convenient to all

the parties will need to be found.

85.  With regards to the founding affidavit of the convener of the gathering, | point
out that | dispute the allegations therein made which are inconsistent with

what | have already alluded to above.

86. The same applies to the confirmatory of the attorney, Mr Linde.

87. | also dispute the allegations made in the supporting affidavit of attorney
Petherbridge which are inconsistent with what | have already alluded to
above. This includes the affidavits which are annexed to her supporting

affidavit, annexures “DP1” to ‘DP9,

88. The confirmatory affidavits of Warrant Officer Shabane, Warrant Officer
Khumalo, Warrant Officer Van der Merwe and Mr Ngubane are filed evenly

herewith.

WHEREFORE it may please the above Honourable Court to dismiss the present

application with costs.

L

ﬁ\] [HEPONENT

e
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| certify that the deponent has acknowledged that he/she knows and understands the

contents of this affidavit, which was signed and sworn to at RMMWE% before

me on this ]q day of Oc%f

2018, the regulations contained in

Government Notice No. R1258 of 21 July 1972 having been complied with.

FULL NAME:
BUSINESS ADDRESS:
CAPACITY:;

AREA:

VY

C MMI%R OF OATHS

ETERMARITZBURG 3204

REPUBLIC OF 8§ '
TEL O3S 542 0005 AR G S e

Equai Education v MEC for Education & Ano, Shangase Answ Aff



IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
\ | CASE NO. 8525/18P

In the matter between:

APPLICANT
EQUAL EDUCATION
and
MEC FOR EDUCATION: KWAZULU-NATAL FIRST RESPONDENT
POLICE COMMISSIONER OF KWAZULU- SECOND RESPONDENT
NATAL
CONFIRMATORY AFFIDAVIT

I, the undersigned,

JEREMIAH MTHOKOZISI NGUBANE,
do hereby make oath and state:
1. The contents of this affidavit are, unless to the contrary indicated or otherwise

stated, within my personal knowledge and belief and are both true and

correct.

2. I'am a major male and the Head of Security for the Department of Education

in the province of KwaZulu-Natal.

/M
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3. | confirm that | have read the answering affidavit deposed to by ANDREAS
SHANGASE and confirm the correctness of the contents thereof particularly

regarding my involvement and the events of the 11™ of July 2018.

\/ DEPONENT

| certify that the deponent has acknowledged that he/she knows and understands the
contents of this affidavit, which was signed and sworn to at ’P&'bauw' before
me on this , ¢ day of 60\‘5%—/ 2018, the regulations contained in

Government Notice No. R1258 of 21 July 1972 having been complied with.

%Ai‘@%@R OF OATHS

FULL NAME:
BUSINESS ADDRESS: : '
© unasHIMERL YT
: T
CAPACITY: .3 HACTE N RO STREET

AREA: e 5‘1{39%5 A

Equal Education v MEC for Education & Ano, IM Ngubane Conf Aff



IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
CASE NO. 8525/18P

In the matter between:

EQUAL EDUCATION APPLICANT
and

MEC FOR EDUCATION: KWAZULU-NATAL FIRST RESPONDENT
ES#ELE COMMISSIONER OF KWAZULU- SECOND RESPONDENT

CONFIRMATORY AFFIDAVIT

I, the undersigned,
BERT FREDE VAN DER MERWE,

do hereby make oath and state:

1. The contents of this affidavit are, unless to the contrary indicated or otherwise
stated, within my personal knowledge and belief and are both true and

correct,

2. I am a major male Warrant Officer in the employ of the South African Police

Seivice, and am attached to the Public Order Policing Unit.

3. I confirm that | have read the answering affidavit deposed to by ANDREAS

SHANGASE and confirm the contents thereof insofar as it relates to me and the

fﬁv n

events of 4 July 2018 at the time | was posted at the Department’s offices.
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| certify that the deponent has acknowledged that he/she knows and understands the
contents of this affidavit, which was signed and sworn to at {icle rL:.J: before
me on this ¢ day of G‘C*xs\n (s 2018, the regulations contamed in

Government Notice No. R1258 of 21 July 1972 having been complied with.

il

COMMISSIONER OF OATHS

FULL NAME: M&“e Mf\‘—“;q\)tuqm

BUSINESS ADDRESS: Co |
rm:rcf ks dmut\ ook

CAPACITY: | &A“\‘“\i 5 !‘(m C_\ﬂk
AREA: \\ém‘ 4 M“‘ﬁ

: "‘hf_ (“H{Jﬂﬂi 1

Equal Education v MEC for Education & Ano, Van Der Merwe Conf Aff



IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
CASE NO. 8525/18p

in the matter between:

APPLICANT
EQUAL EDUCATION '
and
MEC FOR EDUCATION: KWAZULU-NATAL FIRST RESPONDENT
POLICE COMMISSIONER OF KWAZULU- SECOND RESPONDENT
NATAL
CONFIRMATORY AFFIDAVIT

I, the undersigned,

LEORNARD MALUSI KHUMALO,
do hereby make oath and state:
1. The contents of this affidavit are, unless to the contrary indicated or otherwise

stated, within my personal knowledge and belief and are both true and

correct.

2. I 'am a major male Warrant Officer in the employ of the South African Police
Service, and am attached to the Public Order Policing Unit in

Pietermaritzburg.

LMK S m
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3. I confirm that | have read the answering affidavit deposed to by ANDREAS
SHANGASE and confirm the contents thereof insofar as it relates to me and the

events of 11 July 2018.

. %ﬁ\a{g

DEPONENT

| certify that the deponent has acknowledged that he/she knows and understands the

contents of this affidavit, which was signed and sworn to at ggﬂ;’( AL b&fore

meonthis |§ day of @G/é)éff\/ 2018, the regulations cd in

Government Notice No. R1258 of 21 July 1972 having been complied with.

COMMISSIONER OF OATHS

FULL NAME:(S(M&LVL cdiso  plaudO
BUSINESS ADDRESS: C6&vne./ aﬁf g% d e sdvedbs

CAPACITY:

AREA:

Equat Educatton v MEC for Education & Anc, Khumalo Conf Aff



IM THE: HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
CASE NO. 8525/18P

In the matter between:

APPLICANT
EQUAL EDUCATION
and
MEC FOR EDUCATION: KWAZULU-NATAL FIRST RESPONDENT
POLICE COMMISSIONER OF KWAZULU- SECOND RESPONDENT
NATAL
CONFIRMATORY AFFIDAVIT
I, the undersigned,
BHEKISISA ARTHUR SHABANE,
do hereby make oath and state:
1. The contents of this affidavit are, unless to the contrary indicated or otherwise

stated, within my personal knowledge and belief and are both true and

correct.

2. I am a major male Warrant Officer in the employ of the South African Police
Service, and attached to the Crime Prevention Unit under Pietérmaritzburg

Police Station.

£ Al
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3. I confirm that | have read the answering affidavit deposed to by ANDREAS
SHANGASE and confirm the contents thereof insofar as it relates to my

involvement in the meeting of 4 July 2018 and the events of 4 July 2018 to the

extent that | was present at the Department's offices.

) g
L.

DEPONENT

| certify that the deponent has acknowledged that hefshe knows and understands the
contents of this affidavit, which was signed and sworn to at ppg’{é’&ﬂ’m&"ﬁefore
ta

me on this | & day of Qozzszée v 2018, the regulations ¢ imed in
Government Notice No. R1258 of 21 July 1972 having been complied with.

'
COM&ITSSIONER OF OATHS

FULL NAME:LSMWWL‘@O /L(/juéo
BUSINESS ADDRESS: COrn ev 014' oAdo ¢ Cliut 6’%0:;‘(—_

CAPACITY: .
AREA: ST

]

! Equal Education v MEC for Education & Ano, Shabane Conf Aff




