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A. INTRODUCTION

1. The constitutional right to basic education' of children whose best interests, the Constitution
instructs, are of paramount importance,’ lies at the core of this appeal. The centrality of the
right to education in our constitutional democracy cannot be under-estimated. As the

Constitutional Court has said®:

“Teaching and learning are as old as human beings have lived. Edncation is primordial and integral to the
bhuman condition. The new arrivals into humantkind are taught and learn how to live useful and fulfilled
lives. So education's formative goodness to the body, intellect and soul has been beyond question from
antiguity. And its collective usefulness to communities has been recognised from prebistoric times to now.
The indigenous and ancient African wisdom teaches that "thuto ke lesedi la sechaba'; "imfundo yisibani'
(education is the light of the nation) and recognises that education is a collective enterprise by observing that
1t tafkes a village to bring up a child.”

2. The right to education is a concurrent national and provincial legislative competence.* The
State bears a duty to respect, protect, promote and fulfil the rights in sections 28 and 29 of
the Constitution.’

3. The Western Cape Government (“the WCG”) has sought to better meet its constitutional
duties through effecting certain amendments to the Western Cape Provincial Schools
Education Act No 12 of 1997 (“the WC Schools Act”) which were brought about by the
Western Cape Provincial School Education Amendment Act No 4 of 2018 (“the
Amendment Act”).

4. We submit that, as a point of departure, all of the provisions in the WC Schools Act that are
the subject of challenge in this appeal are aimed at enhancing quality education to learners

in the Western Cape:

ISection 29(1)(a) of the Constitution.

2Section 28(2) of the Constitution.

SFederation of Governing Bodies for SA Schools v MEC for Education, Gauteng 2016 (4) SA 546 (CC) at par
1. See too: Moko v Acting Principal, Malusi Secondary School 2021 (3) SA 323 (CC) at par 1 and AB and
Another v Pridwin Preparatory School and Others 2020 (5) SA 327 (CC) at par 1 and 158; and Governing Body
of Juma Musjid Primary School v Essay NO (Centre for Child Law as Amici Curiae) 2011 (8) BCLR 761 (CC)
([2011] ZACC 13) (Juma Musjid) at par 42 — 43.

4 Schedule 4A of the Constitution.

5> Section 7(2) of the Constitution.



4.1. Collaboration and Donor Funded Schools are underpinned by the rationale to: “pus
in place an affirmative process for schools that are not performing as they should, to bring new
Sfunding into the system and to ensure that such funding is used effectively to improve school

?6 Collaboration Schools and

ontcomes, while keeping those schools within the public system.
Donor Funded Schools introduce an operating pattner and/or a donor into the
school governance system. Existing ordinary public schools may only be
converted to Collaboration Schools or Donor Funded Schools where, amongst
other entities, the extant School Governing Body (“SGB”) (which has a majority
parental representation) agrees to such conversion and after a public participation
process has been concluded. Collaboration Schools and Donor Funded Schools
have resulted in an injection of an additional R342 025 000 to the education system
in the Western Cape since 2016 and an improvement in learner education, school
infrastructure and teacher capacity in these schools. Vulnerable learners at poor
and marginalised schools have been the primary beneficiaries of this initiative.

4.2. Intervention Facilities have as the central goal to aid children to overcome
underlying behavioural challenges that resulted in them committing serious
misconduct, while still providing them with the same education they would receive
at an ordinary school. Just the pilot programme assisted 37 learners, with 50% of
them completing the programme and being reintegrated into schools from which
they would likely otherwise have been expelled. Intervention Facilities offer the
same quality of education as ordinary public schools. They operate on the basis of
the following core principles: (a) parental consent is always required; (b) the best
interests of the child is central; (c) the goal is inclusion and restorative support; (d)

it operates in addition to (and not as a replacement for) other legislative

¢ EE Record: Vol 5, p 798, par 59.



mechanisms to support children — including those under the Children’s Act No 38
of 2005 (“the Children’s Act”) and the Child Justice Act No 78 of 2008 (“the
Child Justice Act”).

5. The National Minister of Basic Education (“the National Minister”) has been cited as the
Third Respondent in this matter. Having been cited as a party to the litigation, the National
Minister engaged with the WCED extensively on many issues which form the subject of this
litigation. The process of engagement culminated in the National Minister addressing
correspondence to the State Attorney acting on behalf of the Provincial Respondents in this
matter, setting out her position.” In her letter, the National Minister advised, infer alia, that
pursuant to a “candid, open and frank” engagement process with the WCED, she had decided:
(a) that she would not participate in the pending litigation; (b) she would abide the Court’s
decision; and (c) that she considers the intergovernmental relations consultation to have
been satisfactorily concluded.® As such, the National Minister did not participate further in

the proceedings before the High Court and does not do so in the appeal before this Court.

6. Notwithstanding the aforegoing, EE argues that a number of provisions in the WC Schools
Act are unconstitutional. Though EE has substantially narrowed its grounds of challenge

on appeal, it nevertheless seeks to:

6.1. Declare sections 12C, 21, 24 and 63(1)(cI) of the WC Schools Act invalid to the

extent that they:
6.1.1. Result in a governance gap for Collaboration Schools.

6.1.2.  Fail to guarantee learner and parental representation on the SGB of a

Collaboration School.

7EE Record: Vol 1, p 86, par 7.
8 EE Record: Vol 6, DS2, p 1057.



7.

6.2.

6.3.

6.1.3.

Fail to provide adequate criteria for conversion of another type of public

school to a Collaboration School.

Declare sections 12D, 21, 24 and 63(1)(cI) of the WC Schools Act invalid to the

extent that they:

6.2.1.

6.2.2.

6.2.3.

6.2.4.

6.2.5.

Result in a governance gap for Donor Funded Schools.

Fail to guarantee learner and parental representation on the SGB of a

Donor Funded School.

Fail to provide adequate criteria for conversion of another type of public

school to a Donor Funded School.

Set no upper limit on donor representation on the SGB of a Donor

Funded School.

Set no qualification criteria for appointment of a donor to the SGB of a

Donor Funded School.

Declare sections 12E, 45(5)(b)(i), 45(6)(a), 45(14A) and 45(14B) and 63(1)(cl) of

the WC Schools Act invalid to the extent that they:

6.3.1.

6.3.2.

6.3.3.

Give an unguided discretion to officials to refer a learner to an

Intervention Facility.
Require the compulsory return of a learner to the same school.

Fail to provide for Court oversight of a referral to reside at an

Intervention Facility.

In what follows, we address the challenge to Collaboration Schools and Donor Funded

Schools first, followed by our submissions in response to the challenge to Intervention

Facilities. We do so in the order of specific subjects as set out in the Table of Contents.



B. COLLABORATION AND DONOR FUNDED SCHOOLS

8.  There is a fundamental point that falls to be emphasised at the outset: Many of EE’s
challenges in respect of Collaboration Schools and Donor Funded Schools are founded on

the premise that powers afforded to the Provincial Minister will be unlawfully exercised.

9. But, this is the very opposite of the approach required by the law. When interpreting
provisions of statutory law and the common law, the courts apply a presumption that
administrative officials (which we submit finds equal application to Provincial Ministers) will
perform their functions lawfully. The presumption has long been a part of the common
law. The presumption was confirmed, for instance, in New Clicks’ at para 152, where the
Constitutional Court held, citing Doody v Secretary of State for the Home Department:
“Where an Act of Parliament confers an administrative power there is a presumption that it will be exercised
in a manner which is fair in all the circumstances”."" A corollary of the presumption is that courts

will not assume that discretionary statutory or common law powers will be abused."

10.  This, we submit, is the principle that ought to guide this Court in the adjudication of EE’s

appeal in respect of Collaboration Schools and Donor Funded Schools.

THE ISSUES THAT ARE NOT IN DISPUTE

11.  As a point of departure, it is helpful to identify the issues that are not in dispute:

11.1. First, the South African Schools Act 84 of 1996 (“SASA”) identifies three types of
public schools: (a) ordinary public schools; (b) public schools for learners with

special education needs; and (c) public schools with a specialised focus.

11.2. Second, Collaboration Schools and Donor Funded Schools are established under

 Minister of Health v New Clicks SA (Pty) Ltd & Others 2006 (2) SA 311 (CC) para 152, quoting Doody v
Secretary of State for the Home Department and other appeals [1993] 3 All ER 92 (HL) at 106D-H.

10 Njongi v MEC, Department of Welfare, Eastern Cape 2008 (4) SA 237 (CC); 2008 (6) BCLR 571 (CC) at paras
44-45, where the Court held that until an administrative act is found to be unlawful it is presumed valid in accordance

with the maxim omnia praesumuntur rite esse acta.
11 Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC) at par 222.



the WC Schools Act and not under the SASA.

11.3. Third, EE no longer persists in its challenge that provinces do not have the
competence to establish schools (including Collaboration Schools and Donor

Funded Schools) outside the framework of the SASA.

11.4. Fourth, the SASA provides: (a) in section 23(2) for the categories of persons
capable of election as SGB members, with voting rights, including: (a) parents of
learners at the school; (b) educators at the school; (c) members of staff at the school
who are not educators; (d) learners in the eighth grade or higher at school (“the
category exclusivity rule”); and (b) in section 23(9) for the category of parent
members to always hold the majority vote on SGBs and that the number of parent
members must comprise more than the combined total of other SGB members
with voting rights (“the parent majority rule”). On a proper interpretation of
the SASA, neither of these provisions find application in respect of Collaboration

Schools and Donor Funded Schools.

11.5. Fifth, sections 12C(18) and 12D(10) of the WC Schools Act makes clear that save
as provided for in those sections, the provisions of the WC Schools Act and any
other applicable law regulating public schools (which includes the SASA) apply to

Collaboration Schools and Donor Funded Schools.

11.6.  Sixth, SGBs are undeniably “a vital lifeblood to proper and fulsome learning and teaching.
Parents must be meaningfully engaged in the teaching and learning of their children”* This
notwithstanding, save for the schools identified in section 12 of the SASA, there is
no statutory provision or judicial dictum which demands that that the category

exclusivity rule and/or that the parent majority rule apply to all schools, including

12 Federation of Governing Bodies for SA Schools v MEC for Education, Gauteng 2016 (4) SA 546 (CC) at par
47.



those which fall outside of the remit of the SASA.

11.7. Seventh, while proper school governance is elemental to the right to basic
education in section 29(1) of the Constitution, there is no prescript as to exactly
what this entails in respect of the category exclusivity rule and/or the parent
majority rule.

11.8. Eighth, operating partners constitute a new category of representation on the
SGBs of Collaboration Schools (which do not feature in the SASA) and donors

constitute a new category of representation on the SGBs of Donor Funded

Schools (which also do not feature in the SASA).

THERE IS NO GOVERNANCE GAP IN COLLABORATION SCHOOLS AND DONOR FUNDED
SCHOOLS

12. EE’s challenge of a governance gap has taken a meandering and contradictory route.

13.  In EE’s founding affidavit, it alleged various conflicts between the SASA and the WC
Schools Act.” It did not raise a governance gap as a ground of challenge. As such, it is not
open to EE to do so in this appeal. The authorities of both the Constitutional Court and of
this Court are clear that parties are bound by the case that they pleaded and cannot make
new cases in reply, let alone in argument."* This rule applies as much in constitutional cases
as any other.” In any event, the argument has no merit for reasons addressed hereunder.

14.  The Provincial Ministet’s position is that on a proper interpretation of the SASA, section 23
finds no application to schools that fall outside of the remit of section 12. This is clear from

the plain wording of section 23 which makes clear that it applies to the governing body of

3 EE Record: Vol 1, p 44.

4 Pilane and Another v Pilane and Another [2013] ZACC 3; 2013 (4) BCLR 431 (CC) at para 49. See too: Phillips
and Others v National Director of Public Prosecutions [2005] ZACC 15; 2006 (2) BCLR 274 (CC); 2006 (1) SA
505 (CC) at para 39 and 40 and Damons v City of Cape Town [2022] ZACC 13; [2022] 7 BLLR 585 (CC); (2022)
43 1LJ 1549 (CC) at para 118, quoting with approval from the dissent of Jafta | in South African Transport and
Allied Workers Union v Garvas [2012] ZACC 13; 2013 (1) SA 83 (CC); 2012 (8) BCLR 840 (CC) at para 114.

15> Phillips and Others v National Director of Public Prosecutions [2005] ZACC 15; 2006 (2) BCLR 274 (CC);
2006 (1) SA 505 (CC) at para 39.



an ordinary public school. Given that neither Collaboration Schools nor Donor Funded

Schools are ordinary public schools, it follows that section 23 on its own terms finds no

application.

15.  However, the Western Cape Schools Act provides in:

15.1.

15.2.

Section 12C(18): “Save as provided for in this section, the provisions of this Act and any other

applicable law regulating public schools apply to Collaboration Schools.”

Section 12D(10): “Save as provided for in this section, the provisions of this Act and any other

applicable law regulating public schools apply to Donor Funded Schools.”

16.  The effect of sections 12C(18) and 12D(10) is that they import into the WC Schools Act,

the provisions of the SASA that govern public schools. Section 1 of the SASA defines “public

school” to mean a school contemplated in Chapter 3. Chapter 3 of the SASA regulates public

schools and includes within its remit section 23.

17. The consequence of the aforegoing is:

17.1.

17.2.

The WC Schools Act in section 12C(9) provides for 50% of the representatives of
the operating partner, with voting rights and 50% of the other members of the
SGB, with voting rights, provided that the Provincial Minister may, on good cause
shown, declare that the SGB of a particular Collaboration School shall comprise

more than 50% of the other members of the SGB with voting rights.l(’

The WC Schools Act provides in section 12D(7) that the membership of the SGB
of a Donor Funded Public School may include representatives of the donor, with
voting rights, up to a maximum of 50%. Section 12D(9) provides that the
Provincial Minister may, on good cause shown, declare that the SGB of a particular
Donor Funded Public School shall comprise more than 50% of the representatives

of the donor with voting rights.

16 Section 12C(9).



17.3. The effect of the above-mentioned provisions, propetly construed and when read
with section 12C(18) and 12D(10), is that save to the extent that they provide for
representation on the SGB by the donor and/or operating partner, the remaining
provisions of the SASA remain applicable. The consequence of this is clear: The

membership categories as provided for in the SASA remain intact.

18.  But, EE complains that the WC Schools Act in sections 12C(18) and 12D(10) omit
reference to “ordinary” public schools which, according to EE, is “where the deficiency in the
MEC’s approach lies.””"” EE gives certain reasons as to why neither section 12C(18) nor section
12D(10) deem the SGB membership categories of ordinary public schools to be the
remaining membership categories for SGB’s of Collaboration Schools and Donor Funded
Schools." Its reasoning is flawed on all counts. We make the following submissions in

response:

18.1.  First, when assessing EE’s complaint, the point of departure lies in the applicable
principles of statutory interpretation, the following aspects of which warrant
highlighting:

18.1.1. In legal interpretation, the ordinary understanding of the words should
serve as a vital constraint on the interpretative exercise, unless this
interpretation would result in an absurdity. This principle has three broad
riders, namely: (a) that statutory provisions should always be interpreted
purposively; (b) the relevant statutory provision must be propetly
contextualised; and (c) all statutes must be construed consistently with the
Constitution, that is, where reasonably possible, legislative provisions

ought to be interpreted to preserve their constitutional validity."

17 EE HoA, par 30.2.
18 EE HoA, par 30.
19 Cool Ideas 1186 CC v Hubbard and Another 2014 (4) SA 474 (CC) at par 28.

10



18.2.

18.1.2.

18.1.3.

Where a statutory provision is capable of more than one reasonable
construction, one of which would lead to constitutional invalidity and the
other not, a court ought to favour the construction which avoids
constitutional invalidity, provided such interpretation is not unduly

strained.”

The function of a court is to arrive at an “Zuterpretation that achieves the most
appropriate balance between the parties, that fits most comfortably into the
constitutional and statutory framework, and that requires the least intrusive addition

to the texct’ >

Second, there is no merit to EE’s contention that the WC Schools Act omits

reference to ordinary public schools. According to EE, this omission means that

the SGB membership categories for ordinary public schools do not become the

remaining membership category for the SGB’s of Collaboration Schools and

Donor Funded schools.”? EE is however mistaken. Chapter 3 of the SASA applies

to public schools. More particulatly:

18.2.1.

18.2.2.

Section 23(2) of the SASA provides that elected members of the SGB of
an ordinary public school shall comprise a member or members of each
of the following categories: (a) parents of learners at the school; (b)
educators at the school; (c) members of staff at the school who are not

educators; and (d) learners in the eighth grade or higher at the school.

In terms of section 24(1) of the SASA, the following categories of persons

must be represented on an SGB of a public school for learners with

2De Beer NO v North-Central Local Council and South-Central Local Council and Others (Umhlatuzana
Civic Association Intervening) 2002 (1) SA 429 (CC) at par 24. Quoted in Chisuse v D-G, Dept of Home
Affairs 2020 (6) SA 14 (CC) at par 53.

2'Du Toit v Minister for Safety and Security and Another 2009 (6) SA 128 (CC) at par 50. Quoted in Chisuse v
D-G, Dept of Home Affairs 2020 (6) SA 14 (CC) at par 55.

2EE HoA, par 30.2.

11



special education needs, in each case by a member or members of the
respective category: (a) parents of learners at the school, if reasonably
practicable; (b) educators at the school; (c) members of staff at the school
who are not educators; (d) learners attending the eighth grade or higher,
if reasonably practicable; (e) representatives of sponsoring bodies, if
applicable; (f) representatives of organisations of parents of learners with
special education needs, if applicable; (g) representatives of organisations
of disabled persons, if applicable; (h) disabled persons, if applicable; (i)
experts in appropriate fields of special needs education; and (j) the

principal in his or her official capacity.

18.2.3.  The first four categories in both sections 23(2) and 24(1) of the SASA are
almost identical — the small difference being that at public schools for
learners with special education needs, the representation of parents of
learners is “if reasonably practicable”’. In any event, sections 12C(18) and
12D(10) of the WC Schools Act do not refer to public schools for learners
with special education needs; hence section 24 (1) finds no application.
In any event, none of the remaining categories (beyond the first four
categories) in respect of public schools for learners with special education
needs, find application to Collaboration Schools and Donor Funded

Schools. We emphasise: Parent and learner representation on SGBs are

catered for under both section 23(2) and 24(1) of SASA.
18.3. Third, the constitutionality of legislation cannot be determined in respect of

prospective amendments to the SASA that may or may not occur at some stage in

the future, as EE contends for.” That fact does not render the WC Schools Act

23 EE HoA, par 30.3 and 30.4.

12



as it presently stands, to be unconstitutional. In any event, if the SASA is to be
amended in the future, depending on the terms of the amendment, it may

necessitate amendments to the WC Schools Act.

18.4. Fourth, it was not necessary for the WC Schools Act to have referred expressly to
sections 23(1) and (2) of the SASA. Both these sections find application on a

reasonable interpretation of the WC Schools Act when read with the SASA.

18.5. Fifth, to the extent that there are any gaps, they may be addressed by way of
Regulations which the Provincial Minister is given the power to make in respect of

matters of governance.24

19.  There is no merit to any of the further arguments that EE makes.” We make the following

submissions in response:

19.1. As to EE’s first pointZ(’: Its departure point is incorrect. Parent and learner
representation on SGBs is catered for whether in terms of section 23 or section 24
of the SASA. As such, there is no limitation of section 28 and/or section 29 of
the Constitution. In any event, existing ordinary public schools may only be
converted to Collaboration Schools or Donor Funded Schools where, amongst
other entities, the extant SGB (which have a majority parental representation)
agrees to such conversion and after a public participation process has been

concluded.”’
19.2. As to EE’s second pointzs: there is no omission in not defining the membership
categories. As explained, on a proper interpretation of the relevant provisions, it

is clear that sections 23 (1) and (2) find application.

2+ Section 63(1)(ci) of the WC Schools Act.

% EE HoA, par 32.

20 EE HoA, par 33.

27 Sections 12C(1), 12C(2) and 12C(6) of the WC Schools Act.
2 EE HoA, par 35.

13



19.3.

19.4.

As to EE’s third” and fifth™ points: section 23 of the SASA does fill the gap and
to the extent that there are any further gaps in this regard they may be filled by
Regulations. We refer in this regard to the legal principles and case-law discussed
at paragraph 53 and following. In addition, the Constitutional Court in Nu Africa

has recently held”

“I93] Parliament's entitlement to delegate does not only depend on the pure form of the
amendments to the schedule, but also on the nature and extent of the delesation. The
answer thus lies in the substance, nature and extent of the delegation, instead of the form.
12 is thus clear that the delegation must not be overbroad or vague, and the anthority to
whom the power is delegated must be able to determine the nature and scope of the powers
conferred. In Affordable Medicines, this court held that Parliament was permitted to
afford those to whom it had delegated powers discretion in how they exercised those
powers. That case concerned a delegation to the Director-General of Health (DG
Health) to prescribe the conditions under which a medical practitioner conld be issued a
licence to dispense medicine. 1t was held that the purpose of providing the DG Health
with discretionary powers, and the obligations of medical practitioners, provided the
necessary and sufficient constraints on the exercise conferred by the subsection.”

As to EE’s fourth point”: it is not correct that the WC Schools Act leaves it open
for the Provincial Minister not to provide for learner and parental representation
on an SGB “as the Act stipulates no minimum criteria or mandatory membership categories —
an infringement of the rights in section 29(1) and 28 of the Constitution.” The Provincial
Minister must exercise his powers mindful of the application of section 23(1) of
the SASA. As addressed, the presumption is that the Provincial Minister will act

lawfully.

NoO NEED FOR UPPER LIMIT ON DONOR REPRESENTATION ON THE SGB

Section 12D (8) of the WC Schools Act permits the Provincial Minister, on good cause “#o

declare the governing body of a particular Donor Funded Public School shall comprise of more than 50 per

cent of the representatives of the donor with voting rights.”” It is correct that the WC Schools Act does

2 EE HoA, par 36.
30 EE HoA, par 43.
31 See: Nu Africa Duty Free Shops (Pty) Ltd v Minister of Finance and Others 2024 (1) SA 567 (CC) at par 81

32 EE HoA, par 41.

14



21.

not provide for an upper limit on donor representation on the SGB of a Donor Funded

School.

This does not, however, found an unconstitutionality:

21.1.

21.2.

As a starting point, a donor does not automatically or necessarily become a
member of the governing body. As section 12D(7) makes clear, “#he membership of
the governing body of a donor funded public school may include representatives of the donor, with

voting rights, up to a maximmum of 50 per cent.” The Provincial Minister has explained

that in exercising the discretion to include representation of the donor on the

governing body, regard will be had to #nter alia, the skills and expertise of the donor.

Whether a Provincial Minister declares an SGB shall comprise of more than 50%
of the representatives of the donor with voting rights is dependent on whether
good cause has been shown. However, it is not (as EE argues) that a donor could,
in theory, get 100% of the votes on the SGB of a Donor Funded School.” While
the Provincial Minister may increase donor representation he/she must do so
mindful of the membership categories that must apply in the constitution of the

SGB.

NO NEED FOR QUALIFICATION CRITERIA FOR DONORS

22.

23.

EE argues that the Minister’s unbounded discretion to appoint a donor to the SGB of a

Donor Funded School poses a risk of unqualified donors serving on SGBs.™

The concerns raised by EE are without merit. This is so because:

23.1.

23.2.

First, it must be emphasised that eligibility criteria are not imposed for any of the

SGB membership categories whether under SASA or the WC Schools Act.

Second, the WC Schools Act defines a “donor” as: “A person contemplated in section

3 EE HoA, par 48.
3 EE HoA, par 54.

15



23.3.

12C(2)(a) or 12D(1) who provides funds or property to a collaboration school or a donor funded
school for the purposes of improving the delivery of education in the province.” According to
the Provincial Minister, there are no criteria necessary for becoming a donor. The
donor provides funds and/or property to the Collaboration School or Donor

Funded Schools. In order to do so, there need be no criteria for eligibility.”

Third, a donor does not automatically or necessarily become a member of the SGB

as is apparent from section 12D(7) of the WC Schools Act.

CONVERSION TO COLLABORATION SCHOOLS OR DONOR FUNDED SCHOOLS IS CAREFULLY

CIRCUMSCRIBED

24,

25.

EE argues that the unrestricted power to convert schools to Collaboration Schools or Donor

Funded Schools is constitutionally problematic.™

We submit that there is no unrestricted power given to the Provincial Minister. On the

contrary, there is a carefully circumscribed process whereby:

25.1.

First, the Provincial Minister may identify a public school for declaration as a

Collaboration School. Importantly, in making this identification, the Provincial

Minister must “be satisfied that such declaration will be in the interests of education at the

school, having regard to relevant reports on the school, including reports on the performance of the

school”. According to the Provincial Minister, this means that the identification for
a Collaboration School can only take place if it will advance the interests of
education at the school. The reports referred to in section 12C(1) of the WC
Schools Act include the following: (a) annual reports in respect of academic
performance and the effective use of available resources; (b) reports on the
progress of all learners in the grade in a school; (c) the reports of the Schools

Evaluation Authority as contemplated by section 11D of the WC Schools Act.

3 EE Record: Vol 6, pp 930, par 477
36 EE HoA, par 61.
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According to the Provincial Minister, the above-mentioned reports provide a
detailed and comprehensive basis for the Provincial Minister to determine whether

a declaration would be in “zhe interests of education at the school”.”’

25.2. Second, the Provincial Minister may, on the recommendation of the Head of
Department, enter into an agreement with: a donor; operating partner; and the
governing body of a public school in terms whereof an existing public school is to

be declared a Collaboration School (section 12C(2)). Importantly, unless all three

entities are amenable to an agreement, a Collaboration School cannot come into

being. Therefore, should the SGB not support a Collaboration School, it may veto
a school from becoming a Collaboration School at this initial stage of the process.
The minimum requirements for these agreements are to be prescribed by the
Provincial Minister (section 12C(4)). These agreements will have no effect until a

declaration is issued.®

25.3. Third, the Provincial Minister must call for public comment in respect of the

intended declaration and give due consideration to any comments received (section

12C(6)).”
25.4. Fourth, it is only on having considered the public comments received and the

conclusion of an agreement, that the Provincial Minister may, by notice, in the

Provincial Gazette, declare the public school concerned to be a Collaboration

School (section 12C(5)).*

25.5. Fifth, the WC Schools Act does not expressly refer to underperforming schools

but it is clear that when read with the definition of “operating partner” the

3TEE Record: Vol 5, p 857, par 110.1 and 110.2.
BEE Record: Vol 5, p 860, par para 110.3.

¥EE Record: Vol 5, p 860, par 110.4..

40 EE Record: Vol 5, p 860, par 110.5.
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20.

27.

28.

29.

30.

objective is to target schools that are in need of improvement.”
INTERVENTION FACILITIES

Some children face behavioural barriers to learning. They could be caused by learning
difficulties, struggles at home, behavioural problems, psychological problems, or some

combination. These barriers often manifest in ill-discipline at school.

The WC Schools Act recognises that the proper response to learners who misbehave
because they cannot learn is not to punish them, but to help them. Instead of expelling them
from school, the Provincial Legislature empowers the WCED to solve the underlying
problem. It allows the Provincial Minister to establish Intervention Facilities that will offer
learners “therapeutic programmes and intervention strategies” so that they can overcome their

barriers to learning, correct their ill-discipline, and return to school.

A learner will only be referred to an Intervention Facility with the approval of both the HoD,
and their SGB, and only with their parents’ consent. The majority of Intervention Facilities
will be based at or near the learners’ school. They will attend them for six to eight weeks,
and then be reintegrated to their school. They will be staffed by a cross-disciplinary team
including a learning support teacher, a child care worker, an occupational therapist, a

psychiatric nurse, a psychologist, and a social worker.

Intervention Facilities are a powerful measure to promote and fulfil the rights in s 28 and
29(1)(a) of the Constitution. They should be lauded by everyone who seeks to improve

access to education.

Yet despite their obvious benefit, EE and SADTU object to Intervention Facilities. To
mount an objection, they wrongly characterise Intervention Facilities as a return to “reform
schools”. They are nothing of the sort. They have nothing to do with punishment, and no

connection to the criminal justice system. Learners will not be detained, but will attend them

4 EE Record: Vol 6, p 981, par 481.2.
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like they would schools, and only for as long as their parents consent.

31.  The WCED firmly defends the establishment of Intervention Facilities and the details of

their operation. This Part explains why.

WHAT ARE INTERVENTION FACILITIES?

32.  Both EE and SADTU misrepresent the nature of Intervention Facilities as punitive and
repressive. To explain why they have erred, we set out their origin, their operation under the

WC Schools Act, and then, the proposals in the WCED’s draft norms and standards.

The Genesis of Intervention Facilities

33. Intervention Facilities fit into an existing system for dealing with learners’ behavioural
problems. It is known as the Behaviour Support Pathway.* A learner need not enter the
Pathway through a disciplinary mechanism — rather the goal is to identify barriers for learning
before they become disciplinary issues.” But a learner can be referred following a disciplinary

process.44 Intervention Facilities fit into this existing system and learners will be monitored

and managed as part of this system.”

34.  Inearly 2018, while the Amendment Bill was out for public comment, the WCED conducted
a pilot programme to determine how it should operate Intervention Facilities.* The results
were extremely impressive. Part of its success was the positive message it gave to learners:
“The intervention facility told the learners that they were worthy and important, and that the WCED, the

school and their parents were committed to assisting them to achieve their potential.”"’

35. 37 learners were assisted in the first two phases of the pilot programme. 50% of them

successfully completed the programme, meaning they reintegrated in their home school,

# EE Record: Vol 5, p 881, at par 150-3. The Pathway is not established by legislation, but is formed and governed
by a range of national policies, mixed with practices developed by the Department over time. EE Record: Vol 5, p
887, par 169.

3 EE Record: Vol 5, p 886, par 164.

# EE Record: Vol 5, p 886, par 165.

4 EE Record: Vol 5, p 886, par 166.

#EE Record: Vol 5, p 894, par 192.

Y’EE Record: Vol 5, p 903, par 218.
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36.

attended school, and complied with the code of conduct. ® As a result, //Jearners who would
otherwise likely have been expelled from school conld remain in their school, improve their bebavionr, and

improve their ability to learn.””®

2 50
>

EE’s argument that this evidence is “irrelevant”,™ is difficult to understand. Context and
purpose are vital to statutory interpretation. As this Court explained in Bosch: “as soon as more
than one possible meaning is available, the determination of the provision's proper meaning will depend as
much on context, purpose and background as on dictionary definitions” . The reason for introducing
Intervention Facilities, and the pilot projects that preceded the adoption of the Amendment

Act provide that context, and define the purpose. The evidence is also relevant if this Court

concludes that a right is limited and needs to consider whether that limitation is justified.

Intervention Facilities under the WC Schools Act

37.

38.

39.

The WC Schools Act allows the Provincial Minister to “establish an intervention facility for learners

9552

who have been found guilty of serious miscondnct.”>* No Intervention Facility has yet been

established, although the WCED continues to run its pilot programme.

Section 12E(2) defines the purpose of intervention facilities: “(z) therapeutic programmes

and intervention strategies in order fo address the serious misconduct; and (b) curriculum

delivery equivalent to the standard provided in legislation and policies applicable to public schools.”

Section 45 of the WC Schools Act governs the route for disciplinary procedures to suspend
or expel a learner. Referral to an intervention facility is an alternative to expulsion or punitive
suspension following a finding that a learner committed “serious misconduc?’. The referral can
be initiated either by the SGB, or the HoD.” In both cases, the learner’s parents must

consent to the referral. Parental consent is not a requirement for any other sanction. The

8 EE Record: Vol 5, pp 903-4, par 219-220.

#“ EE Record: Vol 5, p 905, par 225.

S EE HoA, par 87-9.

51 South African Revenue Service v Bosch & another [2014] ZASCA 171; 2015 (2) SA 174 (SCA) at par 9.
52WC Schools Act s 12E(1).

53 WC Schools Act s 45(5), (6) and (14).
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40.

41.

42.

43.

parents can, at any time, withdraw their consent.

Intervention Facilities can “zuclude residential care’>* 12 months is the maximum time for a
referral whether for residential or non-residential facilities. The WCED’s intention is that

most referrals will be for six to eight weeks.”

After the learner’s time in the Intervention Facility ends, the school she was attending must
admit her.”® As we explain below, this does not oblige the learner to return to their school if

it will not be in their best interests.

Finally, s 63(cL) provides: “I'he Provincial Minister may matke regulations ... as to ... the norms and
Standards for an intervention facility”. This was a clear legislative choice by the Provincial
Legislature. It set the general purpose and function of Intervention Facilities, but left the
details of how they would operate to the Provincial Minister. As we explain below, that is a

reasonable choice that recognizes the respective roles and capacities of the two branches.

While the power to adopt norms and standards is permissive not mandatory, it would be
irrational and unlawful for the Provincial Minister to establish an Intervention Facility unless
and until he enacts the norms and standards.” Put differently, the Provincial Minister can
elect not to establish Intervention Facilities. Then he may also decide not to make norms
and standards under s 63(cL). But if he wants to establish a Facility, he must first ensure
there are norms and standards in place to govern them. The power in s 12E(1) is coupled
with the duty to exercise it only when norms and standards to govern Intervention Facilities

are in place.” This is not a “concession” as EE attempts to paint it.”” It is simply an application

5 WC Schools Act s 12E(3).

5 EE Record: Vol 5, p 893, AA, par 187.2.

5 WC Schools Act s 45(14B).

57 EE Record: Vol 5, p 893, par 189. See Pharmaceutical Manufacturers Association of South Africa and
Another: In re Ex Parte President of the Republic of South Africa and Others [2000] ZACC 1; 2000 (2) SA 674;
2000 (3) BCLR 241 (CC) holding that it was irrational and unlawful to bring laws into force before the necessary
regulatory framework is in place.

%8 See, for example, South African Police Service v Public Servants Association [2006] ZACC 18; 2007 (3) SA 521
(CC); [2007] 5 BLLR 383 (CC) at para 15 (the word “may” can grant an authorisation coupled with a duty to exercise
it if certain circumstances are present).

% EE HoA, par 81.
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of the ordinary principles of interpretation and constitutional law that govern EE’s

challenge.

The Draft Norms and Standards

44.  The Provincial Minister has not yet promulgated norms and standards. But the WCED has

prepared Draft Norms and Standards.”’ Under the Draft Norms and Standards:

44.1. An Intervention Facility will only be residential if learners would otherwise be
unable to participate in the programme because of the distance to the learner’s
home. The WCED only intends to establish residential facilities in rural areas

where a non-residential facility may not be practical.61

44.2. Every Intervention Facility will be managed by a Behaviour Intervention Team
that will include an educator, a learning support teacher, a child care worker, an
occupational therapist, a psychiatric nurse, a psychologist, a social worker, an
administrative assistant and a driver.”” Each Intervention Facility will have specific
amenities, including education areas, a psychologist’s therapy room, a social

worket’s breakaway room, an occupational therapy room, and a nursing room.”

44.3, While admission following serious misconduct is determined by the agreement of
the SGB, the HoD and the parents, it will be managed by a Behaviour Case Forum
made up of senior officials, and can include representatives from the Department

of Social Development and the Department of Health.*

45.  We do not suggest that the Draft Norms and Standards — or even final norms and standards
—would be relevant to interpreting the WC Schools Act. But they are relevant to determining

whether EE’s challenge is ripe for adjudication. They show EE’s fears would be cured by

0 EE Record: Vol 9, p 1698, Annexure DS37.
o1 EE Record: Vol 5, p 907, par 234-5.

%2 EE Record Vol 5: p 908, par 237.

93 EE Record: Vol 5, p 909, par 239.

% EE Record: Vol 5, pp 909-10, par 240-1.
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regulation, which must be put in place before any Intervention Facilities are established.

Conclusion

46.

Establishing Intervention Facilities will be expensive. The WECD will need to establish the
facilities, and employ a wide range of professionals to assist learners with behavioural
difficulties. “Intervention facilities are a massive investment by the WCED into learners who are most in

9365

need of bebavioural support”’™ All the evidence suggests they will help children realise their

potential. They should be welcomed as a measure to fulfil the right to basic education.

BASIC PRINCIPLES

47.

48.

49.

There are two basic principles that frame the WCED’s defences: (a) the abstract nature of

this challenge; and (b) the obligation to interpret legislation constitutionally.

First, the Applicants can point to no child whose rights have been limited, because no
Intervention Facility has yet been established. There is no evidence of how any Intervention
Facility operates, or how any learner has been referred to an Intervention Facility against
their best interests. It is doubly abstract because it is an attack when the full legislative
scheme has yet to be enacted. EE has no complaints at all about how the WCED operated
the pilot projects.

The Constitutional Court has regularly warned against abstract challenges because they “ask
courts to peer into the futnre, and in doing so they stretch the limits of judicial competence.”*® Applicants
in an abstract challenge “bear a heavy burden — that of showing that the provisions they seek to inpugn
are constitutionally unsound merely on their face.””” As Ledwaba AJ evocatively put it: “In such judicial

twilight, if we are to be persuaded that the section is unconstitutional, then the applicants nust present

% EE Record Vol 5, p 913, par 254.

% Savoi and Others v National Director of Public Prosecutions and Another [2014] ZACC 5; 2014 (5) BCLR
606 (CC); 2014 (1) SACR 545 (CC); 2014 (5) SA 317 (CC) at para 13. See also Lawyers for Human Rights and
Other v Minister of Home Affairs and other [2004] ZACC 12; 2004 (4) SA 125 (CC); 2004 (7) BCLR 775 (CC) at
paras 14-18 (“If is ordinarily not in the public interest for proceedings to be brought in the abstract”); Director of Public
Prosecutions, Transvaal v Minister for Justice and Constitutional Development and Others [2009] ZACC 8;
2009 (4) SA 222 (CC); 2009 (2) SACR 130 (CC); 2009 (7) BCLR 637 (CC)

7 Savoi at par 13.
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50.

argument strong enongh to light the path.”*®

Second, it is bedrock constitutional law that statutes must be interpreted to avoid a finding
that they violate the Constitution.” In Langa DP’s classic formulation: “judicial officers must
prefer interpretations of legislation that fall within constitutional bounds over those that do not, provided that
such an interpretation can be reasonably ascribed to the section.””" EE often seeks to do the opposite;
it advances interpretations that would lead to constitutional invalidity, while foreswearing

alternative, reasonable interpretations that would keep the statute in place.

THE CHALLENGES ARE PREMATURE

51.

52.

53.

54.

EE’s various complaints are not directed at the Intervention Facilities that the Provincial
Minister will in fact establish. They seem to accept that the Intervention Facilities trialed in
the Pilot Programme, and envisioned in the Draft Norms and Standards are constitutional

and lawful.

The central theme throughout EE’s case is that the Provincial Legislature was required to
regulate every detail of Intervention Facilities in legislation, and was constitutionally

prohibited from leaving those details to be resolved by the Minister. But EE is simply wrong.

Our law allows legislatures to legislate in broad strokes and leave the details to be resolved
in subordinate legislation. That is what the WC Schools Act does. It creates the framework
for Intervention Facilities, and requires the Provincial Minister — if he wants to establish an
Intervention Facility — to adopt regulations to flesh out the framework and make

Intervention Facilities operational.

In Dawood the Constitutional Court held that where the Constitution requires guidance for

the exercise of public power, the guidance could be in legislation or in regulations. Its exact

% Moyo and Another v Minister of Police and Others; Sonti and Another v Minister of Police and Others
[2019] ZACC 40; 2020 (1) BCLR 91 (CC); 2020 (1) SACR 373 (CC) at para 29.

9 See the cases cited in par 18.1.2 above.

70 Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd
and Others In re: Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others [2000] ZACC 12;
2000 (10) BCLR 1079 (CC); 2001 (1) SA 545 (CC) at para 23.
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55.

56.

57.

words are: “Guidance conld be provided either in the legislation itself; or where appropriate by a legislative

requirement that delegated legislation be properly enacted by a competent authority.”"

A challenge to the absence of guidance before the necessary regulations are in place is
premature. In Helen Suzman Foundation™ the Constitutional Court considered a
constitutional challenge to legislation on the basis that it afforded a minister “an open-ended
discretionary power which could be abused becanse the section does not lay down guidelines”.” The Court
disagreed. It held that “/#/here is simply no basis for the assumption that the measures prescribed by the
Minister will necessarily be intrusive.”””* Moteover, it was “more appropriate for the finer details on when
and where to apply the measures to be provided for not in the legislation but in the regulations or the measures
themselves.”” Ultimately, the Court held: “Instead of seeking to invalidate the Minister’s powers to

prescribe the measures, the correct approach would be to challenge the prescribed

276

regulations on their content and application.
In light of that clear law, the questions are:

56.1.  Was it “appropriate”’ for the Provincial Legislature define the basic purpose of
Intervention Facilities, but leave it to the Provincial Minister to determine the

details of how they would operate?

56.2. If it was, could each of the Applicants’ challenges to the WC Schools Act be
resolved through those norms and standards? If so, those challenges must wait for

the norms and standards to be enacted.

Leaving the details to regulation was plainly appropriate. In 1995 Chaskalson P explained

"I Dawood and Another v Minister of Home Affairs and Others [2000] ZACC 8; 2000 (3) SA 936 (CC); 2000 (8)
BCLR 837 (CC) at para 54. In Dawood, the legislation did not require regulations — the officials had to make decisions
on temporary resident permits even in the absence of guidelines. But the WC Schools Act does. For the reasons given
above, the Minister cannot lawfully establish an Intervention Facility unless and until he enacts norms and standards.
72 Helen Suzman Foundation v President of the Republic of South Africa and Others; Glenister v President
of the Republic of South Africa and Others [2014] ZACC 32; 2015 (1) BCLR 1 (CC); 2015 (2) SA 1 (CC)

73 Helen Suzman Foundation at para 43.

74 1bid at para 44.

75 Ibid at para 45.

76 Ibid.
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58.

59.

that in “a modern State detailed provisions are often required for the purpose of implementing and regulating
laws and Parliament cannot be expected to deal with all such matters itself”’”” Indeed, the power to
delegate details to the Executive “is nmecessary for effective law-making”” The Constitutional

Court recently restated the value and role of delegated legislation in Afribusiness:

Ordinarily, the purpose served by regulations is to make an Act of Parliament work. The Act
utself sets the norm or provides the framework on the subject matter legislated upon. Regulations
provide the sort of detail that is best left by Parliament to a functionary, usually the Minister
responsible for the administration of the Act, to look beyond the framework and “in minute
detail” to ascertain what is necessary to achieve the object of the Act or to make the Act work.”

Intervention Facilities are an instance where it was reasonable and appropriate for legislation
to “provide the framework’, and left the details to regulation. Notably, this is also the approach
taken by SASA to numerous other important elements of the right to basic education: school
infrastructure (s 5A), language (s 6(1)), school funding (s 35), employment of SGB posts (s
20(11)), and independent school subsidies (s 48(1)). Notably, when it litigated about school
infrastructure, EE did not complain that SASA was unconstitutional for not specifying the
number of classrooms, toilets, or science labs; it litigated to compel the National Minister to

enact norms and standards.®

All the remaining challenges, save two,” will be address in the Norms and Standards. EE
must wait until the Norms and Standards are enacted to assess if there is indeed a
constitutional violation. With regard to the remaining challenges, the Court should dismiss

them because they are premature.

77 Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa and
Others [1995] ZACC 8; 1995 (4) SA 877 (CC); 1995 (10) BCLR 1289 (CC) at para 51.

78 Ibid.

79 Minister of Finance v Afribusiness NPC [2022] ZACC 4; 2022 (4) SA 362 (CC).

80 Equal Education and Another v Minister of Basic Edncation and Others [2018] ZAECBHC 6; 2019 (1) SA 421 (ECB)

81 The complaint about the definition of serious misconduct, and the challenge to s 45(14B) concerning return to the
same school.
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EE’Ss CHALLENGES

60. EE has whittled down its long laundry list of complaints from six™ to just three:

60.1. The WC Schools Act affords the HoD or the Provincial Minister an overbroad
discretion in three respects — the decision to refer a learner to an Intervention

Facility, the definition of serious misconduct, and decisions about residential

facilities;

60.2. There is no court oversight required to refer a learner to a residential Intervention

Facility; and

60.3. The WC Schools Act compels a learner to return to the same school.

61.  Each of the challenges must fail because EE has failed to discharge its “heavy burden” or to
“present argument strong enongh”’ to hold that, on its face, the WC Schools Act limits any right.
We do not separately address the issue of justification under s 36(1). For each challenge,
either: (a) the reasons the WCED contends there is no limitation are the same reasons it
relies on to justify a limitation; or (b) it accepts that if its interpretation of the statue is wrong,

the limitation cannot be justiﬁed.83

A Proper Allocation of Discretion

62. We first set out the general principles for considering challenges of an absence of guidance,
and then address each of the three areas in which EE alleges that the necessary guidance is
lacking.

When Guidance is Needed

63.  The origin for this type of challenge is Dawood. In Dawood O’Regan ] held that if a foreign

82 EE has abandoned its complaints that: (a) the WC Schools Act does not provide for a child to be heard before
referral to an intervention facility; (b) that learners will not receive the same quality of education; and (c) that
intervention facilities create an increased risk of stigmatisation.

85 The WCED’s submissions on justification appear at EE Record: Vol 5, pp 940-4, par 355-64. Its submissions on
remedy appear at EE Record: Vol 5, pp 950-2, par 389-94.

27



64.

65.

66.

spouse was refused a temporary residence permit, it would limit the right to dignity™ The
issue of discretion and guidance arose in the s 36(1) justification analysis. In considering the
nature of the limitation, O’Regan ] concluded that it was unclear from the statute “what factors
are relevant to the decision”.*® While it could be justifiable to refuse a permit — for example if the
spouse had a criminal record — the legislation allowed a permit to be “refused where no such
grounds exist”® The limitation was serious because refusal could occur even when no

justification existed.

Assessing the purpose of the limitation, O’Regan | extolled the value of discretion. It “plays
a crucial role in any legal systen?’, she wrote, because it allows “abstract and general rules to be applied
to specific and particular circumstances in a fair manner”.*” She identified three instances where a

broad discretion will be justified:*

64.1. “where the factors relevant to a decision are so numerous and varied that it is inappropriate

or impossible for the legislature to identify them in advance”,

64.2. “where the factors relevant to the exercise of the discretionary power are Indisputably clear”,
and
64.3. “where the decision-maker is possessed of expertise relevant to the decisions to be made.”

She then held that “when necessary, guidance ... as to when limitation of rights will be justifiable” must
be given in legislation or regulation.”’ In Dawood, there was no guidance, it would be
possible to provide guidance, and the officials had no special expertise. That is why the

limitation was unjustifiable.

Dawood is not authority for the proposition that, every time a law grants a discretion, there

must be guidance. It stands for the following far more modest propositions:

8 Dawood at para 39.
8 Dawood at para 47.
8 Dawood at para 49.
87 Dawood at para 53.
8 Dawood at para 53.
8 Dawood at para 54.
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67.

66.1.

606.2.

66.3.

Discretion is a vital part of any legal system. Laws that grant discretion to officials
are not inherently constitutionally suspect.

It is only if the exercise of the discretion could limit a right that guidance may be
necessary.

If the factors are too numerous to identify, or they are obvious, or the
decision-maker has special expertise, it is not necessary to guide the official’s

discretion.

The meaning of Dawood appears from the cases in which it has been applied.

67.1.

67.2.

In Armbruster,” the Court held that a law that allowed National Treasury an
unguided discretion to refund or return seized foreign currency was constitutional.
The discretion was permissible because “he factors that must be taken into account in the
process ... are so varied and numerous as not easily to be identified in advance, as are the

circumstances in which peaple wonld unlawfully try to take money ont of the conntry.””'

In Affordable Medicines Trust’ the applicants argued that a section that allowed
the Director-General of health to prescribe the conditions to issue a licence to
compound and dispense medicines, was unconstitutional.” The Court

unanimously rejected the challenge.

67.2.1. Ngcobo ] emphasised that “/#/bere is nothing in the Constitution which prevents

Parliament from delegating subordinate regulatory anthority to other bodies.””*

67.2.2.  He held that “credit ought to be given to the Director-General who has to administer

% Armbruster and Another v Minister of Finance and Othets [2007] ZACC 17; 2007 (6) SA 550 (CC); 2007 (12)

BCLR 1283 (CC).
1 Ibid at para 78.

92 Affordable Medicines Trust and Others v Minister of Health and Another [2005] ZACC 3; 2006 (3) SA 247
(CC); 2005 (6) BCLR 529 (CC).

93 The provision 22C(1)(a) of the Medicines and Related Substances Act 101 of 1965 read: “Subject to the provisions of
this section — (a) the Director-General may on application in the prescribed manner and on payment of the prescribed fee issue to a medical
practitioner, dentist, practitioner, nurse or other person registered under the Health Professions Act, 1974, a licence to compound and

dispense medicines, on the prescribed conditions.”
%4 Affordable Medicines at para 32.
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this provision that he or she will do so in accordance with the law and the

Constitution.”””

67.2.3. The purpose for which the power had been given and the Constitution
provided “sufficient constraint on the excercise of the discretionary powers conferred by

the sub-section.””*®

67.3. The Court again rejected a Dawood-based challenge in Shuttleworth.” The
applicant challenged legislation and regulations that afforded the Minister of
Finance broad discretion to set the exit charge for removing currency from the
Republic. Moseneke DCJ emphasised that Dawood’s approach to “broad

discretionary powers conferred by legislation was measured and nuanced. 1t did not hold all wide

legislative discretion to be inconsistent with the constitutional norm and invalid.””*® The broad

discretion afforded to the Minister was constitutional because exchange control
required “a flexible, speedy and expert approach”.” Circumstances could change,
“requiring an adaptation of the rules in place” and ‘it would be impossible to lay down rules or

set ont factors in advance.””'"

68. These cases show that the mere grant of discretion is not problematic. EE must show not
only that the WC Schools Act confers a discretion, but: (a) that its exercise could limit rights;

and (b) it is not one of the situations where guidance is not required.

Referral to Intervention Facility

69. EE’s primary attack is that the WC Schools Act does not provide guidance to the HoD, the

SGB, or the learner’s parents on when they should refer a learner to an Intervention Facility.

% Ibid at para 36.

% Ibid at para 38.

97 South African Reserve Bank and Another v Shuttleworth and Another [2015] ZACC 17; 2015 (5) SA 146 (CC);
2015 (8) BCLR 959 (CC)

%8 Ibid.

9 Ibid at para 80.

100 Thid.
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70.

71.

72.

73.

There are two reasons the challenge must fail: referral does not limit rights; and the discretion

need not be guided.

First, referral to an intervention facility is not a limitation of a right. The unstated assumption
of EE’s arguments is that learners who are referred to Intervention Facilities incur a burden.
That is wrong. They receive a benefit. They will receive the help and support that they need
in order to learn, in an environment that is appropriate and designed to assist them. And

they will do so where the alternative is expulsion.

Refusing a temporary residence permit, or confiscating currency, or recording a private

conversation'”!

all limit rights and so require guidance. Decisions that can only promote rights
do not require guidance because it does not matter if they are exercised wisely or not.

Referral to an Intervention Facility is that type of decision. Whether or not the learner is

referred, no right will be limited. That should be the end of this challenge.

EE argues that referral to an Intervention Facility limits a learner’s ss 28 and 29(1) rights
because an Intervention Facility is not a public school. But EE has abandoned its challenge
that learners at Intervention Facilities will receive an inferior quality of education, or will not
enjoy the same governance protections as learners in public schools.'”” Having done so, it
has no basis to argue that learners at Intervention Facilities will receive inferior education
compared to other learners. The truth is that they will receive more resources, zore attention,

and will be better off than if they were expelled.
Second, even if referral could limit rights, all three of the Dawood factors are present:

73.1. The underlying purpose is obvious — the best interests of the child. That is always
the fundamental guide for anything the HoD or an SGB does concerning children.

It is the guidance given by s 28(2) of the Constitution, and s 9 of the Children’s

101 AmaBhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and
Correctional Services and Others [2021] ZACC 3; 2021 (4) BCLR 349 (CC); 2021 (3) SA 246 (CC).

102'The High Court was, in any event, right to reject the challenge to the quality of schooling or school governance.
EE Record: Vol 11, High Court Judgment, pp 1947-8, at par 103-4.
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73.2.

73.3.

Act for all decisions concerning a child."” Both provisions bind the SGB, the HoD
and the parents. The best interests of the child must be assessed in line with the
self-evident statutory purpose of Intervention Facilities which appear from the WC
Schools Act — to provide therapeutic interventions, to avoid expulsion, correct
behavioural problems, and enable re-integration. That is more than sufficient
guidance."™ There is no constitutional reason why the existing constitutional and
statutory obligation to act in the child’s best interests must be repeated in the WC

Schools Act.

While the general goal of referral and the ultimate standard is self-evident, it is not
possible define all the relevant factors in the abstract. Whether it will be appropriate
will depend on the particular circumstances of the child."” Section 7(1) of the
Children’s Act sets out fourteen factors must be considered when assessing the
best interests of the child. When the ultimate purpose is so clear, and the Children’s
Act provides guidance about how to assess a child’s best interests, no purpose
would be served by specifying factors in more detail. Tellingly, EE does not
attempt to list the relevant factors that are not already included in s 7(1) of the
Children’s Act. The decision not to list factors is not unusual — no factors are listed
in SASA or the WC Schools Act for a decision to expel either. Listing factors may
result in other, unlisted relevant factors being granted lesser weight, or ignored

completely.

Three independent experts are involved in taking the decision: the HoD, the SGB,

and the learner’s parents:

103 Section 9 reads: “In all matters concerning the care, protection and well-being of a child the standard that the child's best interest is
of paramount importance, must be applied.”

104 In Dawood the Court declared the legislation invalid for providing insufficient guidance. But it then provided an
interim solution to cure the invalidity. The guidance it gave was simply that an official should not refuse to grant a
permit “unless good cause for refusal to issue such permits is established” 1% That is the same level of specificity as “best interests
of the child’. Dawood at para 1.5 of the order.

105 EE Record: Vol 5, p 922, par 290.
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73.3.1.

73.3.2.

73.3.3.

73.3.4.

The HoD is the most senior official in the WCED and is an expert in
educational matters. He is also informed by a team of experts before he
takes any decision — that is a matter of existing policy that need not be

recorded in legislation.106

The SGB includes the principal of the school, teachers, parents, other
staff and other learners who know the learner. They too will have expert

insight into whether referral is appropriate.

But even more than that, the WC Schools Act requires the decision to be
approved by the learner’s parents — they too are experts in what is best
for their child. Referral to an Intervention Facility is unique in requiring
parental consent for a disciplinary sanction. In this sense, the WC Schools
Act aligns with s 31 of the Children’s Act which empowers parents to take
these type of decisions for their children, and in the children’s best

interests.

EE, understandably, does not question the HoD’s, SGB’s, or parents’
expertise. Instead, it claims their decision will be taken without “/egis/ative
guidance” " But there is guidance — s 28(2) of the Constitution and s 9 of

the Children’s Act.

74.  As EE has belatedly conceded, all of these experts will act affer having heard from the child.

Sections 10" and 31 of the Children’s Act, and the Promotion of Administrative Justice Act

3 of 2000 oblige the SGB, the HoD and the parents to consider the child’s views before

taking any decision.

106 EE Record: Vol 5, pp 923-5, par 295.

07 EE HoA, par 95.9.

108 Children’s Act s 10 reads: “Every child that is of such an age, maturity and stage of development as to be able to participate in any
maltter concerning that child has the right to participate in an appropriate way and views expressed by the child must be given due

consideration.”
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75.  In short, the WC Act — read with the Constitution and the Children’s Act — already creates
sufficient guidance that there is no reasonable risk that a decision to refer a child to an
Intervention Facility will limit a constitutional right. It can only be taken if it is in the best
interests of the child and three experts agree. Restating that standard in the WC Schools Act
would serve no purpose. And seeking to list even more factors those experts must consider

would only improperly straightjacket the proper exercise of a broad discretion.

Definition of Serious Misconduct

76. EE is bound to the challenge it pleaded. The pleaded challenge is “zhere is no definition or criteria
for determining whether conduct amonnts to ‘serious misconduct’ — a jurisdictional fact for the application of
the provision. It is simply left to the Provincial Minister to issue a notice in this regard.”""” The answer to

the pleaded case is obvious, and is the one adopted by the High Court.'

76.1. There is already a definition of serious misconduct. The Provincial Minister has

published a detailed definition in regulations."' While EE criticises the definition,
it does not challenge it. EE cannot complain about the lack of guidance to define
“serious misconduct”, but not challenge the actual definition. The pleaded claim

that “zhere is no definition ... of serious misconduct” is just false.

76.2. Nor can EE challenge the absence of guidelines to define “serious misconduct”

because it has not challenged the provisions that grant that power. The power lies
in s 93)(a) of SASA and s 45(9)(a) of the WC Schools Act — provisions that
predated the amendment. If there is a problem with affording the Provincial
Minister an unguided discretion to define serious misconduct, then EE should
have challenged #hose provisions. Having failed to do so, it cannot complain about

that discretion.

109 EE Record: Vol 1, pp 93-4, par 169.3.

10 EE Record: Vol 11, High Court Judgments, p 1937, at par 83.

111 Regulations Relating to Disciplining, Suspension and Expulsion of Learners at Public Schools in the Western Cape,
reg 3.
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77.  That should be the end of this challenge.

78.  To avoid this obvious flaw in its pleaded case, EE has sought to make a new case on appeal.
It now says the problem is that “#he Act fails to provide clear guidance as to when or whether serious
misconduct warrants referral to an Intervention Facility.”'"* But this is identical to the prior complaint
about the discretion to refer to an Intervention Facility at all, where the finding of serious
misconduct is the trigger. It does not require a separate exercise of discretion.

Residential Facilities

79.  EE attacks the discretion to refer a learner to a residential or non-residential facility.'” The

challenge is entirely parasitic on the primary challenge to the discretion to refer a learner to
an Intervention Facility a a//. If this Court accepts that the discretion afforded to the HoD,
the SGB and the parents does not limit rights, or does not require further guidance, then it
is difficult to understand why the question about residential or non-residential will change
the equation. The decision will still be made by experts — the HoD, his expert staff, the SGB,
and the learner’s parents. It will still be guided by the best interests of the learner, and the
manifest purposes of intervention facilities. And it will still require a consideration of

numerous factors.

Court Oversight is Not Required

80.

This challenge rests primarily on s 28(1)(g) which affords children the right “noz fo be
detained except as a measure of last resort, in which case ... the child may be detained only for the shortest
appropriate period of time’. EE contends that a child can only be detained, or removed from
their family with court oversight.'"* It then argues that the WC Schools Act permits
“detention” without court oversight because it allows a child to be referred to a residential

facility without court approval.

112 EE HoA, par 91.

113 EE HoA, par 102-4.

114 EE HoA, par 105, citing C and Others v Department of Health and Social Development, Gauteng and
Others 2012 (2) SA 208 (CC).
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81. The WCED accepts that a child can only be detained or removed from her family with court
oversight. But the challenge must fail because referral to a residential Intervention Facility is

not detention, and the child is not removed from their family.

82.  First, “detention’ is a word of wide meaning and relates to keeping in custody or confinement

.. 7" Tt is more than a “deprivation of liberty” and ““is best understood as the placing of a person under

lock and key.”''® That is presumably why academics equate “detained’ in s 28(1)(g) with
“imprisoned’ "

83.  Of course, “/dfetention refers not only to prison or police cells but also to other secure places of detention
such as reform schools.”"' The former “reform schools” were used to house children pending
criminal proceedings, or as a criminal sanction. They have been replaced by child and youth
care facilities. The Child Justice Act defines “dezention” to include referral to a child and youth
care facility, but only if it is awaiting trial or sentence.'” Similarly, the Children’s Act,
provides for the Children’s Court to refer children to a “child and youth care facility”. But the
definition of a child and youth care facility expressly excludes residential Intervention

Facilities.” In giving effect to s 28(1)(g), Parliament has thus concluded that referral to an

115 De Lange v Smuts NO [1998] ZACC 6; 1998 (3) SA 785 (CC); 1998 (7) BCLR 779 (CC) at para 28 (interpreting
s 12(1)(b) of the Constitution).

116 M Bishop & S Woolman ‘Freedom and Security of the Person’ in S Woolman & M Bishop (eds) Constitutional Law
of South Africa (2 ed, 2006) ch40-p45.

17 A Friedman, A Pantazis & A Skelton ‘Children’s Rights’ in S Woolman & M Bishop (eds) Constitutional Law of South
Africa (2 ed, 2006) ch47-p29 (“The requirement in FC 5 28(1)(g) that children be imprisoned only as a measure of last resort and,
if necessary, for the shortest appropriate period of time is also found in art 37(b) of the Convention on the Rights of the Child (‘CRC’).”)
118 Friedman, Pantazis & Skelton at ch47-p32.

119 That appears both from its preamble, and its objects (s 2(a)). The preamble refers expressly to s 28(1)(g) and states
that one of the Act’s aims is “providing for special processes or procedures for ... detention ... of children”. The Child Justice Act’s
defines detention as “Zucludes confinement of a child prior to sentence in a police cell or lock-up, prison or a child and youth care centre,
providing a programme referred to in section 191(2)(h) of the Children’s Act”. Those are only child and youth care facilities which
include a programme for “zhe reception, development and secure care of children awaiting trial or sentence” 11° Intervention Facilities
do not meet that requirement. Therefore, referral to an Intervention Facility does not constitute “detention” under
the Child Justice Act.

120 Section 191(1) defines child and youth care facilities as “a facility for the provision of residential care to more than six children
ontside the child's family environment in accordance with a residential care programme suited for the children in the facility”. But it
specifically excludes from the definition: “a boarding school’; “a school hostel or other residential facility attached to a school”; and
“any other establishment which is maintained mainly for the tuition or training of children other than an establishment which is maintained
Jor children ordered by a court to receive tuition or training.” Residential Intervention Facilities plainly fall in the last category.
Intervention Facilities do not meet that requirement. Therefore, referral to an Intervention Facility does not constitute
“detention” under the Child Justice Act.
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84.

85.

86.

87.

Intervention Facility is not detention and does not require court oversight.

In any event, referral to a residential intervention facility is in no way equivalent to

imprisonment.

84.1. Section 12E(3) refers to “residential care” not detention. It would be absurd to
interpret “care” as “imprison”.

84.2. The learner can be sent there only with the consent of their parents. And their
parents can withdraw that consent at any time and remove the child from the

facility and bring them home. That is the antithesis of detention.

84.3.  There is no provision stating that the child is not permitted to leave the facility,
that they will have any less freedom of movement than any other learner attending

a public school, or that they will face any particular sanction if they abscond.
If attending an Intervention Facility is detention, then attending any school is detention.'

Second, what is left for EE to argue is that the mere referral to an Intervention Facility —
even though the child will not be deprived of their liberty any more than any other learner
—requires court oversight. The reasoning seems to be that referral constitutes “removal of a
child from family care (the home)”.' It relies on C'* to contend that state removal of a
child from their family limits s 28(2). But C is obviously distinguishable. It required court

oversight for the removal of children from their family without their parents’ consent. It was

in that context that the Constitution requires court oversight. No child can be referred to an

intervention facility without their parents’ original and continuing consent.

Holding that court oversight is necessary for a learner to attend an intervention facility would

121 That approach would be contrary to international law. The Human Rights Committee has commented that “normal
supervision of children by parents or family may involve a degree of control over movement, especially of younger
children, that would be inappropriate for adults, but that does not constitute a deprivation of liberty”. It goes further
— “the ordinary requirements of daily school attendance” also do not “constitute a deprivation of liberty”. Human
Rights Committee General Comment No. 35: Article 9 (Liberty and security of person) (16 December 2014) at para 62, fn 176.
122 EE HoA, par 1006.

125 C and Others v Department of Health and Social Development, Gauteng and Others [2012] ZACC 1; 2012
(2) SA 208 (CC); 2012 (4) BCLR 329 (CC).
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88.

mean that court oversight is necessary every time parents send their child to a boarding
school, or to stay with a relative. That would be contrary to s 31 of the Children’s Act which
addresses “mwajor decisions involving child”, including a decision “which is likely to significantly change,
or to have an adverse effect on, the child's living conditions, education, health, personal relations with a parent
or family member or, generally, the child's well-being”.'** The Act allows the person holding parental
responsibilities to take those decisions, after consider the child’s views and wishes. EE’s

argument directly contradicts s 31 and would require court oversight for decisions

Parliament has — sensibly — permitted parents to take.

The simple point is this: If parents decide that a child should stay with his aunt for a month,
ot should go to boarding school for a term, the child must go even if they do not want to.
That does not mean they are “detained”, nor should courts have to approve those decisions.
They are merely being cared for at a place determined by their parents. It would be absurd

to require court oversight every time a parent determines where a child should reside.

The Learner is not Compelled to Return to the Same School

89.

90.

Section 45(14B) of the WC Schools Act provides: “A learner who has been referred to an
intervention facility in terms of subsection (6) (a) or (14A) shall, after the lapse of the specified period
contemplated in those subsections, be admitted to the same public school that he or she attended prior to the
referral” BE interprets this to mean that the learner must be admitted to the same school,
even if it is not in the child’s best interests.'” If s 45(14B) meant that a child had to return

to the same school, even contrary to her best interests as determined by her parents, the

SGB and the HoD, then the WCED accepts that it would limit s 28(2).

But EE misreads the section. It is a direction to the school that it must admit the child if the

child seeks re-admission. It is not a direction to the parents, the HoD, or the learner that the

124 Children’s Act s 31(b)(iv).
125> EE HoA, par 99.
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child may not be admitted to another school.

90.1. Section 41(1) of the WC Act makes it clear that the school admits learners.'” The

instruction in s 45(14B) that a “learner ... shall be admitted to the same public’ can only
be understood as an instruction to the school to admit the learner. It is not a
prohibition directed at the parents or the HoD prohibiting them from seeking
admission at any other school. That would be a twisted reading of the section,

inconsistent with s 41, and with the purpose of intervention facilities.

90.2. It serves the overarching purpose of reintegration by preventing the school from
refusing to re-admit a learner after they have attended an intervention facility. It is
not purporting to remove the ordinary right of parents to decide that their child

should move to a different school.

90.3. This reading is consistent with s 28(2) of the Constitution, because it respects the
best interests of the child. In terms of s 39(2) of the Constitution, this Court must
adopt it."”’

91. The word “shall” is a “directory verl”, not a “categorical imperative’.'*® 1t directs the school how

to exercise its s 41 admission power, nothing more.'?”

CONCLUSION ON INTERVENTION FACILITIES

92. Intervention Facilities will be a mechanism to aid vulnerable learners who just need a bit of

help to succeed in the school they are attending. They provide an alternative to the ultimate

126\WC Act s 41(1) reads: “A public school shall admit learners and serve their educational requirements without unfairly discriminating
in any way.”

127 Tt is also the reading adopted in the Draft Norms and Standards. Under those Norms and Standards, the learner
will always remain in contact with their home school, and the goal will be to reintegrate the learner to the school. And
at the end of the intervention, the Behaviour Case Forum may determine that the learner should be referred to a
different school. EE AA at para 352: EE Record p 889. EE correctly notes that the Draft Norms and Standards
cannot be used to interpret the WC Act. But

128 Maharaj and Others v Rampersad 1964 (4) SA 638 (A) at 644B.

129 EE’s reliance on stigmatization (EE Heads para 100) is misplaced. One, if return is not compulsory, it is not a risk.
Two, EE has abandoned it as a separate challenge. Three, for the reasons given by the WCED (EE Record Vol 5, p
932, AA paras 325-9) and endorsed by the High Court, the risk is lower than expulsion.
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93.

94.

sanction of expulsion. They are an unalloyed good that will promote the rights in ss 28 and

29(1) of the Constitution.

EE’s abstract challenges are bad. They are premature and should await the Norms and
Standards and the establishment of actual Intervention Facilities. They are premised on a
false understanding of when the Legislature must guide officials’ discretion. They wrongly
treat residential Intervention Facilities as a form of detention. And they twist the language
of the WC Schools Act to require return against a child’s best interests, where the best

interpretation is to enable it, not demand it.

CONCLUSION

We submit that SADTU’s appeal falls to be dismissed with no order as to costs.

KARRISHA PILLAY SC
MICHAEL BISHOP
Chambers, Cape Town

2 December 2024
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