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ELLA MOKGALANE

do hereby make an oath and state that:

1. | am an adult female, employed by the South African Council for
educators (SACE) as the Chief Executive Officer based at 240,

Crossway Park, Centurion, Pretoria.

2. The facts contained herein are within my personal knowledge and they

are to the best of my ability and recollection both true and correct.

3. To the extent that this affidavit contains submissions of legal nature

that requires legal training, the same has been made on the advice of

the legal representatives of the First Respondent.

INTRODUCTION:

4, On or during November 2020, the Centre for Child Law, the Applicant
in this matter, brought an application for an order to effectively review
and set aside the sanctions that were meted out to the Second and
Third Respondents, the educators in this matter. In the main, the
Applicant sought an order that the decision of 11 February 2019 and 16
October 2019 of sanctions imposed against the Second and Third
Respondents be reviewed and set aside. The said sanctions were
imposed on the said educators based on the prescribed mandatory

sanctions which were applicable at the time, that is, during 2019.
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In that regard the Applicant during November 2020 issued a Rule 16A
notice calling upon interested parties to make an application to be
admitted as amicus curiae within 20 days of the said notice. After a
period of more than seven (7) months since the Rule 16A notice was
issued the Children’s Institute has now made this application to be

granted leave to intervene as an amicus curiae.

In the said Rule 16A notice, the Applicants repeated what was in
essence in their notice of motion. That is, whether the sanctions
imposed on the educators are unlawful and invalid under PAJA,
alternatively, section 1(c) of the Constitution and whether they are
consistent with SACE'’s obligations to protect the rights of learners in
terms of the Constitution, the SACE Act 31 of 2000 and the Children’s

Act 38 of 2005.

There was no issue about the mandatory sanctions of 2020. The
reason is that the said mandatory sanctions of 2020 were not
applicable at the time that the impugned sanctions were imposed on
the educators. There was no challenge or a review of the 2020
sanctions and there was therefore no record of proceedings provided

or sought in relation to the 2020 sanctions.

It was only when the Applicant, the Centre for Child Law, realised the
weakness in their case that they amended their notice of motion under

the guise of Rule 53(4) to add a new prayer to the effect that SACE is
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10.

11.

directed, to reconsider and revise its mandatory sanctions on

contravention of the code of professional ethics adopted in June 2020.

Needless to say that this addition to the notice of motion is clearly not
permitted in terms of Rule 53(4). The First Respondent will raise a legal
objection during the legal arguments. That is, because in the first place
the 2020 mandatory sanctions were not applicable at the time of the
disciplinary proceedings and when the sanctions that are being
challenged were meted out to the respective educators. In the second
place there was no proper review proceedings in relation to the 2020
sanctions in terms of which a record of proceedings should have being
produced. And thirdly, there is no direct challenge on the legality of the

2020 sanctions.

To that extent it will be submitted that this application for admission as
an amicus curiae should be refused, because admitting them will

unjustifiably expand the scope of the issues before Court.

During July 2021, when the Children’s Institute sought to be admitted
as an amicus curiae a letter was written on their and stated that; “The
present application between the Applicant and SACE required the
Court to reconsider the policy framework of SACE, which framework, is
contended does not encompass nor consider the best interests of the
children”. That with respect is not the correct position of the case that
was brought by the Applicants against SACE. That case was a review

of the sanctions that were meted out to the respective teachers in
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12.

13.

2019. A copy of that letter dated 23 July 2021 is attached herein as

Annexure “S1”.

The consideration of policy framework of SACE was not an issue that
was brought before Court. In fact, this is an issue best dealt with
outside Court at forums where the respective parties usually meet and
exchange ideas and expertise. In fact, SACE has had a long standing
working relationship with the Applicants on various matters of mutual
consents. Their expertise and inputs are always welcomed and
considered positively. It is a surprise that in a matter which dealt with a
disciplinary proceedings which occurred in 2019 that the application will
be altered to include a policy consideration to be decided by the Court
without first approaching the Council. In any event the Courts are not a
proper place for considerations of policy matters. Courts should make
orders which are clearly unambiguous and are enforceable. It will be
submitted at that the above Honourable Court should follow
established jurisprudence and decline to interference or make rulings in

matters which are purely polycentric and policy laden.

The said letter went further to state that, the children’s Institute intends

to make written and oral submissions on:

“10.1 The expert research data documenting experiences of
continued use of corporal punishment in schools, and the
statistics on this practise in the country.

/D\% !
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14.

10.2 The Children’s Institute also wishes to provide expert
evidence on the effects of corporal punishment on the
learner's rights to education, the impact on their

psychological development.

10.3 With reference to experiences of South Africa, regional
and comparative jurisdictions, the Cl will make
submissions on alternative discipline programs aimed at
upskilling teachers on alternative discipline strategies, and
the implications of alternative practises have on children

and the culture of corporal punishment.”

This was clearly an extension of the scope of the enquiry or the case
that was brought by Centre for Child Law, the Applicants in this matter.
Their case was simply to review and set aside the sanctions that were
meted out to the respective educators. In that regard a response to the

letter was made along the following lines:

“2 Qur client has considered the contents of your letter. The
arguments and the evidence that you intend to bring to Court
unfortunately expands the scope of the dispute between the
parties. The issue between the parties is simply a review of
the sanctions that were meted out fo the respective
educators. It is an accepted fact that corporal punishment

has long been abolished. There would be no purpose served
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15.

16.

in bringing evidence to revisit the prohibition against corporal

punishment.

3. The research and evidence at your disposal would no doubt
be appreciated by our clients and other similar organisations
in other fora. Unfortunately, in the context of the issues
before Court, the scope of the enquiry will be unjustifiably
expanded. We, are of the view that your inputs to the matter
is irrelevant to the application at hand and that it will not lend

any assistance to the proceedings.”

The Children’s Institute has now filed an application of more than 300
pages for leave to intervene as an amicus curiae to raise issues which
it is submitted are irrelevant to the proceedings, and which effectively
seeks to expand the scope of the hearing. This application for
intervention is clear abuse of the Court process and should

consequently be refused.

It is under those circumstances that the application for admission as
amicus curiae should be refused. This affidavit will henceforth be
structured as follows:

16.1 1 will firstly deal with the overview of SACE;

16.2 The disciplinary structures and workflow;

16.3 The 2016 mandatory sanctions on contraventions of the code;
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16.4 The 2020 mandatory sanction.

16.5 Ad paragraph responses.

OVERVIEW OF THE SOUTH AFRICAN COUNCIL FOR EDUCATORS

(“SACE”):

17.  The South African Council for Educators (“SACE”) was established in
terms of the now repealed section 27 of the Employment of Educators
Act 76 of 1998 and continues to exist as a juristic person in terms of
section 4 of the South African Council for Educators Act 31 of 2000

(“the Act”).

18.  The object of the Act is, amongst others, to set, maintain and protect
ethical and professional standards for educators, by means of the

functioning of the Council.

19.  The Council must, amongst others, compile, maintain and from time to
time review a code of professional ethics for educators who are
registered or provisionally registered with the Council and must

determine a fair hearing procedure.

20. Subject to the conducting of a fair procedure, the Council may impose
the following sanctions in terms of section 5(c)(iii) of the Act; a caution
or reprimand, a fine not exceeding one (1) month salary, remove from

the register for a specified period or indefinitely or subject to specific
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21.

22.

conditions, the name of the educator found guilty of a breach of a code
of professional ethics and may suspend a sanction imposed for a

period and on conditions determined by the Council.

The Council may in general establish committees and assign duties to
them. The Council may establish committees to assist in the
performance of its functions and may co-opt other persons to attend

committee meetings on the basis of their expertise.

The members of the Council are appointed by the Minister of Basic

Education and are composed as follows:

“(ta)  The chairperson, subject to section 7;

(b) 14 educators and 4 lecturers collectively nominated by

the organised profession,
(c) five persons nominated by the Department of Education;

(d)  two persons nominated by the national associations
representing school governing bodies contemplated in
section 20 (3) of the South African Schools Act, 1996 (Act

84 of 1996);

(e) one person nominated by the Council on Higher
Education established by section 4 of the Higher

Education Act, 1997 (Act 101 of 1997),
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10

(N one person nominated by the councils contemplated in
section 9 of the Further Education and Training Colleges

Act, 2006 (Act 16 of 2006),

(g) one person nominated by national bodies representing
independent or private institutions recognised by the

Minister; and

(h)  the chief executive officer of the council, subject to

section 17.”

23. Registration of Educators is compulsory as no person may be
employed as an educator by an employer unless the person is
registered with the Council. And an educator may be removed from the
register if he/she is found guilty of a breach of the code of professional

ethics.

24.  Council comprises of thirty (30) members and it meets twice in a year.
The day to day running of Council is done by the Chief Executive
Officer who will periodically report to the various committees, including

the Executive Committee.

DISCIPLINARY PROCEDURES:

25.  Section 14(2) of the Act provides that the disciplinary committee must:

7.
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26.

27.

11

“(a) compose, maintain and from time to time review a code of

professional ethics;

(b) ensure that an alleged breach of the code of professional

ethics is investigated;

(c) establish panels to investigate and hear complaints against

educators;

(d) ensure that a fair hearing, in accordance with the
procedure determined by the council in terms of section 5

(c) (ii), is conducted;

(e) on the basis of a recommendation of the relevant panel,
recommend a finding and appropriate action, if any, to the

council; and

(  exercise or perform any other power or duty delegated or

assigned to it by the council.”

Section 14(3) of the Act provides that; “A relevant panel must make a
recommendation to the disciplinary committee in regard to a finding,

and, if any, disciplinary action concerning a complaint referred to it.”

In terms of the disciplinary procedures any person who believes that an
educator has breached the code may lodge a complaint with the
Council. The disciplinary committee may investigate any alleged

breach of the code whether or not a complaint has been lodged.
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28.

29.

30.

31.

32.

12

The disciplinary committee must refer an alleged breach to an
investigating panel for an investigation. An investigating panel may in
investigating any alleged breach of the code, interview complainants
and other possible witnesses, gather evidence relevant to the alleged
breach, and interview the educator who is alleged to have breached

the code.

If an investigating panel is satisfied that there is sufficient evidence or a
breach of the code by an educator, the disciplinary committee may

refer the matter to a disciplinary panel for hearing.

In terms of chapter 4 of the Disciplinary Procedures, once a matter has
been referred for hearing by the disciplinary panel the Chief Executive
Officer or the Chairperson of the disciplinary committee must issue

summons to the educator who has allegedly breached the code.

At the disciplinary hearing, the disciplinary panel must put the charge to
the educator and ask the educator to plead to the charge. If the
educator pleads guilty to the charge, the disciplinary panel must decide

whether or not to hear evidence regarding the charge.

The disciplinary panel must make recommendation on whether or not
there has been a breach only after evidence has been completed and

every party to an enquiry has been given a fair opportunity to be heard.

m@ !
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33.

34.

35.

13

If the disciplinary panel recommends that the educator has breached
the code, the panel must request the parties to make representations
on an appropriate sanction. If the disciplinary panel recommends that
the educator has breached the code and recommends a sanction it

must:
33.1 Record its recommendations;
33.2 Inform the educator in writing of its recommendations; and

33.3 Submit the record of the hearing and its recommendations to the

disciplinary committee.

On the basis of the recommendation of the disciplinary panel, the
disciplinary committee must recommend a finding and an appropriate
sanction to the Council and inform the educator concerned accordingly.
An educator who is not satisfied with the recommendation of the
disciplinary committee, may make written submissions to the Council
within fourteen (14) days of his/her knowledge of the recommendation

of the disciplinary committee.

The Council after considering the recommendation by the disciplinary
committee and submissions by an educator concerned, if any, may
accept, reject or substitute the recommendation of the disciplinary

committee wholly or in part. In terms of the disciplinary procedures the

fie
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36.
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Council may impose the following sanctions on an educator who is
found guilty of the breach of the code:

35.1 A caution or reprimand,;

35.2 A fine not exceeding one (1) month salary; or

35.3 A removal of the educator's name from the register for a

specified period or indefinitely, or subject to specific conditions.

The decision of the Council is final. An educator who is found guilty of a
breach of the SACE code of ethics may, appeal to the Council against
the recommended findings or sanction of a disciplinary committee or

against both.

2016 MANDATORY SANCTIONS ON CONTRAVENTIONS OF THE CODE

OF PROFESSIONAL ETHICS:

37.

38.

SACE has a prescribed mandatory sanctions on contravention of the

code of professional ethics.

Upon a conviction on a contravention related to assault (common) on
learners, the prescribed mandatory sanction is a suspended removal
and a fine. That means a removal from the educators roll, which
removal is suspended for a period of ten (10) years with a view that the

educator is not found guilty of a similar contravention and a fine of a

ne
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39.

40.

41.

42.

15

minimum of R15 000 (Fifteen Thousand Rand) payable within a

minimum period of twelve (12) months.

On an assault with intent to do grievous bodily harm (*GBH") on a
learner, the mandatory sanction is a removal from the educators roll,
which removal is suspended for a period of fifteen (15) years with a
view that the educator is not found guilty of a similar contravention and
a fine of a minimum of R25 000-00 (Twenty Five Thousand Rand)

payable within a minimum period of twelve (12) months.

In both the assault, common and assault with intent to do grievous
bodily harm, the mandatory sanction is a suspended removal from the

roll together with a fine payable over time.

In the two matters that are in dispute here, both the Second and Third
Respondents have pleaded guilty to common assaults and they have
both received a sentence of removal from the educators roll, which is
suspended for ten (10) years together with a fine of R15 000-00
(Fifteen Thousand Rand) which R5 000 (Five Thousand Rand) is
suspended and R10 000 (Ten Thousand Rand) is to be paid within a

period of twelve (12) months.

Even though the sanctions are coughed in the manner explained
hereinabove, there are several occasions where educators have been

ordered to attend a course on positive behavioural change. In this
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regard, | refer to Annexure “S$2” and “S3” as examples of where

alternative sanctions were imposed.

THE 2020 MANDATORY SANCTIONS:

43.

44,

45.

The 2020 mandatory sanctions on contraventions of the code of
professional ethics were not applicable at the time when the sanctions
were meted out to the respective educators. The mandatory sanctions

that were applicable at the time were the 20168 mandatory sanctions.

As stated hereinabove, the SACE Act provides that the code of
professional ethics should be reviewed from time to time. In the same
breath SACE endeavours to review its mandatory sanctions from time
to time. On occasions the said sanctions are reviewed annually. | have
been informed that at the next sitting of Council the current mandatory
sanctions may be reviewed. It may be that by the time that matter is
heard there are new reviewed mandatory sanctions for 2021 or even
2022. In that event the order sought by the Applicant will be

unenforceable if not moot.

The two sets of mandatory sanctions are clearly worded differently. A
reference to the one that was applicable at the time has been
misconstrued as a contradiction by the Council when reference is
made of the 2020 sanctions. The 2016 one does not leave too much

room or a discretion for the presiding officers whereas the wording in
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47,

17

the 2020 mandatory sanctions clearly leave room for a discretion by

the presiding officer when giving out a sanction. That submission that

there is a contradiction is with respect without any basis.

It is clear from the 2020 sanction that their general purpose is:

“(1) To provide guidelines on the norms and standards of

(2)

(3

behaviour or action expected from fit to practice educators;

Outline of prescribed penalties for educators found to be
guilty —of unprofessional conduct or professional

misconduct; and

Provide quidelines on the application of sanctions in the

event that the conduct of the requlated member or

educator and/or lecturer has been found to be, amongst

other things. either unsatisfactory professional conduct or

professional misconduct in contravention of the code of

professional ethics.”

It is quite clear that this mandatory sanctions are guidance as it is

specified in paragraph 3.3 thereof which states; “While this guidance

may not provide an exhaustive list of factors or rules to be applied. the

key principles and practicalities identified and accruing from it will

inform the present and future initiatives designed to uphold ethical

standards in the teaching profession”.

L.L



48.

49.

50.

91.

52.

18

It is stated in paragraph 3.6 that the chief purpose of applying
sanctions in disciplinary matters is primarily to protect the public, but
also to ensure that professional standards and the reputation of the
teaching profession is preserved.

The discretion of the decision makers in this disciplinary proceedings is
guaranteed in terms of the general principle governing the sanctions

which amongst others, is: “Ensuring decision makers ultimately retain

discretion and reasonableness in administration of penalties of cases

of unethical or unsatisfactory professional conduct or professional

misconduct by educators”.

The key factors to be taken into consideration when imposing a
sanction, includes but not limited to; proportionality, consistency,

credible deterrence, mitigation and aggravation and state of mind.

It is stated in paragraph 5.2.3 that in deciding the appropriate sanction,
the presiding officer and ethics committee may consider the conduct of
the educator to ensure non-recurrence of the offence demonstrated by
an apology by the registrant, by steps that have been taken to ensure
that an event such as the one complained of will not occur again or by
admission by the educator. Credible deterrence is to also ensure that

other educators will be deterred from committing similar offences.

It should be noted that this wording highlighted hereinabove was not
present in the mandatory sanctions that were applicable at the time

that the educators were given their respective sanctions. This wording
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53.
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is only coming now in the 2020 mandatory sanctions which were not

applicable at the time of the sanctions in this matter.

In paragraph 6 which deals with the schedule of sanction, it is stated

that the Council may impose sanctions which are mentioned therein.

And there are written guidelines and/or specific consideration to be

taken into account when imposing the sanction. By way of example,

the following sanctions may be meted out to educators:

53.1

53.2

53.3

53.4

Official reprimand or censure may be imposed on an educator
where the professional misconduct for which the educator was
found guilty is of a minor nature and there appears to be no

continuing risk to the public.

Suspension may be imposed on the educator from the register
where serious matters were found proven which are not so

serious as to justify removal from the register.

A fine may be imposed on the educator where deterrence
cannot be effectively archived by issuing another sanction such
as reprimand or severe reprimand alone or the misconduct

involved cost or put at risk the loss of significant sums of money.

A sanction of removal from the register of educators may be
imposed where it is the only means available of protecting the

public, in particular learners and teachers, and of maintaining

né
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55.
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public confidence in the teaching profession and the findings are
a serious violation of the code of professional ethics and
fundamentally incompatible with continuing to be a registered

educator.

It should be noted that this wording was not present in the mandatory
sanctions which were applicable at the time when the sanctions were

meted out to the respective teachers.

On chapter 9 that deals with the guidance on practicalities in
considering and recommended sanctions, a table has been now added
in order to guide the decision maker or Presiding Officers in meting out

a sanction.

AD PARAGRAPH RESPONSES:

57.

58.

| now turn to deal with the affidavit of Shanaaz Mathews filed on behalf

of the Children’s Institute.

| would however not deal with each and every paragraph and only deal
with those that are relevant. Failure to deal with each and every
paragraph does not necessarily imply that the allegations made therein

are admitted.

AD PARAGRAPH 1 THEREOF:

i€
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| do not take issue with the description of the particulars of the

Deponent.

AD PARAGRAPHS 4 AND 5 THEREOF:

59.1

59.2

The purpose of the application is noted. | however, wish to
highlight that the prayer that the Children Institute state that they
support, which is prayer 6 of the amended notice of motion, is
disputed as it has been highlighted in full hereinabove. The First
Respondent dispute the manner in which this prayer was
inserted. And full legal arguments will be made at the hearing of

this matter.

Suffice to say that this being a review application, the First
Respondent was requested to file a record in respect of prayers
dealing with the challenge to the sanctions that were meted out
to the respective educators. The First Respondent was in
anyway never requested to make a record available in respect of
the mandatory sanctions that were made and adopted during
June 2020. Those sanctions were not applicable when the whole
application, the review of the sanctions meted out to the
respective educators, was launched. It is highly improper for the
Applicants in the main application to have amended their notice

of motion to bring a prayer which is completely different from the

e

initial application.
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59.3

590.4

59.5

22

This application purports to be a response to a Rule 16A notice
that was issued by the main applicant in November 2020. There
is absolutely no mention in that notice of the challenge to the
2020 mandatory sanctions in that Rule 16A notice.

And further, in prayer 6, the Court is been requested to deal with
matters that are purely policy related. It is trite that policy laden
issues are best left to the other branches of state in terms of the

principle of separation of powers.

The question whether the main Applicant are entitled to amend
their notice of motion in terms of Rule 53 in the manner that they
did is highly disputed and will first have to be decided before the
issue of the amicus curiae is entertained. It is based on the
aforegoing that the application for intervention by the Children

Institute as an amicus curiae should be refused.

60. AD PARAGRAPH 6 THEREOF:

60.1

| note that the Children Institute will submit during the hearing of
this matter that the educators who were given sanctions as
mentioned hereinabove should be removed from the roll of
educators. This of cause is a direct challenge to the sanctions
that have been meted out to the respective educators by the
Children’s Institute who are only applying to be joined as an
amicus curiae. | am advised that this is not a challenge that is
open for the amicus curiae as they are not a direct and interest

party in relation to the sanction that was meted out. If they
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strongly believed that was their role they should have applied to

be joined as a party and not simply as an amicus curiae.

60.2 As it has already been stated hereinabove, the sanction that is
proposed in this papers by the Children's Institute was at the
time not in line with the prescribed sanction that were meted out
to the respective educators. There is no challenge to the
mandatory sanctions that were applicable at the time. Under the
circumstances this submission is irregular taking into account
the nature of the application and the role of the Children’s

Institute in this matter.

61. AD PARAGRAPH 7 THEREOF:

61.1 Although it is admitted and accepted by the Children Institute
that corporal punished has long being abolished, the documents
and research and articles that they have attached still deals with
the issues to be considered by Courts when deciding whether or
not corporal punishment should be allowed or not. Corporal
punishment has been abolished and it is reiterated that there is
no purposed served at all by the Children's Institute to bring

evidence to support the prohibition of corporal punishment.

61.2 It is incorrect to submit that the statutory body like the First
Respondent is not taking into accounts the rights and the best

interest of the children in its application of the discipline of the

educators who have been found to have contravened the code. sto-] g
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The sanctions are meant to deal with, amongst others, the
protection of children, that is, learners from any unlawful and
unethical conduct by educators and they do take into account
the rights and the best interest of the children as it is dictated by
the Constitution. The fact that the Children Institute might have a
different sanction in mind does not necessarily mean that the
sanction which is different from the one which is recommended
by them fails to take into consideration the rights and the best

interest of the children.

62. AD PARAGRAPHS 9 TO 14 THEREOF:

62.1 The establishment and the vision of the Children Institute is
noted. It is also noted that the primary objectives of the
Children’s Institute are to conduct research that identifies the
gaps and opportunities to strengthen the law, policy and practise
and to advocate to ensure that children’s rights are respected
and protected. It is further noted that the Children’s Institute
makes academic research available to government and civil
society for consideration and engages in dialog to advocate for

effective policy development.

62.2 It is however, noted that in this proceedings the Children’s
Institute does not allege that it has made or approached the First
Respondent in order to engage with any possible policy changes

with regard to the issues that they are bringing to Court. There is

no allegation that the Institute has approached the First m %
.

S
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Respondent and made proposals, suggestions or engagements
or dialogues in relations to effective policy development as it is
alleged that is the objectives of the Institute.

62.3 It is not clear why the Institute prefers approaching the Court to
litigate on what it has characterised as a policy development
issue without first approaching the Council. As it has been
mentioned hereinabove, the Council welcomes dialogs and
inputs from stakeholders such as the main Applicant and the
Children’s Institute as an example in their policy development
and in some of their day to day running of matters of mutual
interests. Approaching the Court directly without first
approaching the Council on a matter that is purely a policy

matter is undesirable under the circumstances.

AD PARAGRAPHS 15 TO 23 THEREOF:

| do not take issue with the contents of these paragraphs.

AD PARAGRAPH 24 THEREOF:

64.1 The deponent has not attached any‘thing to support this
assertion that high levels of continuing use of corporal
punishment in South Africa was due to the fact that the
prohibition against using corporal punishment was not followed

or supplemented by training educators to use alternative

strategies and forms of discipline in the classroom.

L
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64.2 It is also not a true statement of fact to allege that there are no
courses or strategies to deal with alternative form of discipline in
the classroom.

64.3 In this affidavit under reply, the Children’s Institute does
acknowledge the existence of course and training materials on

the use of alternative strategies and forms of discipline.

AD PARAGRAPHS 25 TO 31 THEREOF:

| do not take issue with the contents of these paragraphs. | however,
would like to highlight that corporal punishment is not tolerated at all.
Educators who are found guilty of corporal punishment are disciplined

accordingly.

AD PARAGRAPH 32 THEREOF:

There is absolutely no justification for the order sought in paragraph 6
of the amended notice of motion. This prayer deal with policy issues

that should be entertained by Courts under these circumstances.

AD PARAGRAPH 33 THEREOF:

The assumption by the deponent that there are no training amongst
teachers and educators on alternative and non-violent form of

discipline is incorrect as | have demonstrated hereinabove.

AD PARAGRAPHS 34 TO 37 THEREOF: g

L%
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| do not take issue with the contents of these paragraphs.

69. AD PARAGRAPH 38 THEREOF:

69.1

69.2

The contents of this paragraph contradicts the whole scheme of
the affidavit on behalf of the amicus curiae. The whole scheme
of the affidavit of the amicus curiae is that there are no training
materials and courses being offered to South African teachers
and educators. In this paragraph the deponent acknowledges
that the training materials and courses are readily available in

South Africa.

The paragraph refers to the attached affidavit of Karen Quail in
which she confirms that there are training materials available in
the area of non-violent disciple methods. She in fact, confirms
that she runs workshops, taught and partnered with the
Provincial Education Department to provide training in non-
violent discipline skills. She further confirms what has been
submitted hereinabove, that educators regularly take this non-
violent courses as part of their Continuing Professional

Development (CPD) Points.

70. AD PARAGRAPHS 39 TO 41 THEREOF:

70.1

| note the contents of these paragraphs, | however wish to
highlight that it is not entirely correct that the 2020 sanctions do
not give a discretion to the Presiding Officer or to the Council to

recommend an alternative sanction that will include guidance on
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how an educator could attend a corrective and rehabilitative
programme. The 2020 sanctions should not be confused with
the sanctions that prevailed the time that the educators in this
matter were facing discipline. | have already explained
hereinabove the major differences between those mandatory

sanctions.

70.2 As it has been demonstrated even in the affidavit of the amicus
curiae together with supporting annexures there are ample
training materials and courses readily available for educators to
attend, there is absolutely no reason at all to ask the Court to
compel a policy directive when the overall aim of that policy shift

is already in existence.

71. AD PARAGRAPH 41 THEREOF:

71.1  The contents of paragraph 41.3 are denied.

71.2 There has always been a discretion of the Presiding Officer to
call witnesses, including learners and parents if the
circumstances of the case dictates. There is a discretion in the
2020 sanctions to call witnesses in mitigating and aggravating
circumstances and those witnesses can either be a learner or a
parent depending on the circumstances of the case and the
appropriateness of subjecting such a learner to testify and

possibly face cross-examination at the time. It is not correct to

suggest that such discretion does not exist. f\6\ %
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71.3 | have already indicated that the 2020 sanctions are clearly an
improvement from the previous ones as the discretion of the
Council and the Presiding Officer is wide and they can
recommend other forms of discipline, including rehabilitative

courses which are already available.

AD PARAGRAPHS 42 TO 44 THEREOF:

| do not take issue with the contents of these paragraphs.

AD PARAGRAPH 45 THEREOF:

73.1 | note the contents of this paragraph and what the amicus curiae
intend to submit at Court. | have already dealt in detail with the
contents of this paragraph. Save to repeat that the policy and
law on corporal punishment is already settled in South Africa. To
the extent that the amicus curiae complaints might be on the
adequacy of the sanctions that were or are being meted out to
educators who are found to have transgressed the code and to
effect policy changes, | have already demonstrated hereinabove
that a Court order in that regard, is not, under the circumstances

the appropriate way of dealing with policy matters..

73.2 The deponent does not in anyway demonstrate to the above
Honourable Court that the ample research and expertise at their

disposals have been made available to the Education

e
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Department and to the Council and were somehow rejected.
What the Institute seeks is to present to the above Honourable
Court an argument and a debate on whether the prevailing
policies, training methods, and sanctions are not adequate. Such
a debate should with respect not necessarily be brought to the
above Honourable Court without being first presented at the

appropriate forums.

73.3 It will be submitted that to ask the above Honourable Court to
deal specifically with policy matters should, under the

circumstances not be allowed.

AD PARAGRAPH 46 THEREOF:

| have already dealt with the contents of the affidavit of the main
Applicant. | reiterate that the main difference between the 2020
sanctions and the sanctions which prevailed previously is that there is

a discretion provided for in the 2020 sanctions.

AD PARAGRAPHS 47 AND 48 THEREOF:

The contents of these paragraphs are admitted. It is again a clear
indication that such programs do exist beyond the programs of offered

by Ms Quail.

AD PARAGRAPHS 49 TO 54 THEREOF:

NE e
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It is denied that this application is filed in compliance with the
provisions of rule 16A as the notice was served in November 2020.
This application should have been brought within twenty (20) days of
the said notice.

AD PARAGRAPHS 55 AND 56 THEREOF:

I have already dealt with the purpose of this application and submit that
Children’s Institute should under the circumstances of this case be
denied leave to intervene as an amicus curiae as their involvement is
intended to expand unnecessarily the scope of the inquiry in this
matter. | reiterate that this application was instituted as a review
application against the sanctions that were meted out to the respective
educators. It was only when the record clearly proved that there is no
legitimate complaint against the sanctions that were meted out that the
Applicants attempted to amend their case to unjustifiably challenge the

sanctions which were not applicable at the time.

When the Rule 16A notice was issued the challenge that was before
the Honourable Court was only dealing with the review of the sanctions
that were meted out to the respective educators. Under the
circumstances it is submitted that an admission of the amicus curiae
will unnecessarily and unjustifiably alter the case that has been brought

to the above Honourable Court.

| am advised further that the provisions of Rule 53 although they allow
an amendment to the notice of motion and a supplementation of the

founding papers, the manner in which the main Applicants brought in
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the challenge to the 2020 sanctions which were not applicable at the

time is not allowed.

80. Under the circumstances the amicus curiae should not be allowed to

intervene in this matter.

DEPONENT

SIGNED AND SWORN BEFORE ME AT RMOI il BY THE DEPONENT ON THIS THE
2O DAY 6 é fﬁm her 2021, AFTER SHE HAS ACKNOWLEDGED THAT SHE
KNOWS AND Uh(DERSTANDS THE CONTENTS OF THIS AFFIDAVIT AND REGARDS
SAME TO BE BOTH TRUE AND CORRECT AND HAS TAKEN THE PRESCRIBED OATH
WHICH SHE REGARDS AS BINDING ON HIS OWN CONSCIENCE AND UTTERED THE
WORDS ‘SO HELP ME GOD.
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SECTION27

Attorneys for the Applicant

1% Floor, South Point Centre Building

87 De Kerke Street

Braamfontein

Johannesburg

Per Email: petherbridge@section27.0rg.za

MKETSU AND ASSOCIATES INC ATTORNEYS
Attorneys for the First Respondent

Suite 547, Van Erkom Building

217 Pretorius St

Pretoria

Per Email: sydwell@mketsu.africa
Ca3@mketsu.africa

HLATSHWAYO — MHAYISE INC
Attorneys for the Second Respondent
24 George St

Vereeniging

Per Email: mdhconvey@lantic.net

Dear Madams / Sirs,

THE STATE ATTORNEY, PRETORIA
Attorneys for Fourth and Sixth
Respondents

SALU Building, 316 Thabo Schume Street
C/o Francis Baard and Thabo Schume
Street, Pretoria Central

Per Email: TNtloko@justice.gov.za

THE STATE ATTORNEY, POLOKWANE
Attorneys for the Fifth Respondent
Fermic Building, 65A Landros Mare' Street
Polokwane

Per Email: TNkwana@justice.gov.za

23 July 2021

RE: CENTRE FOR CHILD LAW AND 2 OTHERS // SOUTH AFRICAN COUNCIL FOR EDUCATORS & OTHERS,

CASE NO.: 61630/20: ADMISSION AS AN AMICUS CURIAE

1. We write on behalf of our client, the Children’s Institute (“CI”).

2. Asyou are aware, our client wishes to intervene in the above matter as amicus curiae in terms of
Rule 16A of the Uniform Rules of Court. In our letter of 30 June 2021, we sought an extension of time

The Equal Education Law Centre is managed
By the Equal Education taw Centre Trust.

Trustees:

Adv Janice Bleazard Tatum Howie

Adv Michelle Norton SC Adv Achmat Toefy

Dr Ursula Hoadley Zukiswa Kota

Ntshadi Mofokeng Justice Catherine O’Regan
Michael Mbikiwa Sisakhe Ntlabezo

R

Isivivana Centre Public Benefit Organisation
3rd Floor (Exemption No: 930038683)
8 Mazala Street

Khayelitsha, 7784

T+27 21 461 1421/3551 NPO No: 099-658-NPO
F+27 86 572 4675 Trust Certificate No. [T2966/2011

info@eelawcentre.org.za The Equal Education Law Centre
www.eelawcentre.ori.za Trust is a registered Trust.
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from the parties within which we would file the Rule 16A letter of request for the admission of the
Children’s Institute. There were no objections received to that request for an extension,

We note that the applicant has granted the South African Council of Educators (SACE) an extension
until 30 July 2021 to file its answering affidavit. Given this additional time, and in an effort not to
unduly delay matter, we hereby seek the consent of both parties for Cl to be admitted as amicus
curige in these proceedings.

OUR CLIENT’S INTEREST IN THE MATTER

4. Clwas established in 2001 as a multi-disciplinary policy research unit in the Faculty of Health Sciences

at the University of Cape Town (UCT). Cl’s interest is to pay special attention to promoting children’s
participation in their work and to advocate for children’s voices to be heard in decisions affecting their
lives. Its primary objective is to conduct research that, amongst others, identifies gaps and
opportunities to strengthen the law, policy and practice, so as to ensure that children’s rights are
respected and protected in professional practice.

Cl aims to harness the collective academic capability at UCT to promote enquiry, build capacity
through teaching and training, and provide guiding evidence for policy development and any laws
relating to children.

The ultimate vision of Cl is to create a society where children are valued, nurtured and protected, and
that their rights are realised and given opportunity to participate and reach their full potential.

In order to effect its prime vision Cl, amongst other things, identifies gaps and opportunities to
strengthen the law, policy and practice. Cl also make numerous academic research available to
government and civil society for consideration, and engages in dialogues to advocate for effective
policy development design.

The Equal Education Law Centre is managed
By the Equal Education Law Centre Trust.

Trustees:

Adv Janice Bleazard
Adv Michelle Norton SC
Dr Ursula Hoadley
Ntshadi Mofokeng
Michael Mbikiwa

Tatum Howie

Adv Achmat Toefy
Zukiswa Kota

Justice Catherine O’Regan
Sisakhe Ntlabezo

Isivivana Centre
3" Floor

8 Mzala Street
Khayelitsha, 7784

T+27 21 461 1421/3551
F+27 86 572 4675

info@eelawcentre.org.za
www.eelawcentre.org.za

Public Benefit Organisation
(Exemption No: 930038683)

NPO No: 099-658-NPO
Trust Certificate No. IT2966/2011

The Equal Education Law Centre
Trust is a registered Trust.
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The present application between the applicant and SACE requires the court to consider the policy
framework of SACE, which framework, is contended does not encompass nor consider the best
interests of the children. These issues fall squarely within the areas of expertise of Cl.

In light of the above Cl would like to make submissions that it believes would be useful to the Court
in determining the policy issues at stake in this important matter.

SUBMISSIONS SOUGHT TO BE MADE

10.

11.

12

13.

If admitted in the proceedings, Cl intends to make written and oral submissions on:

10.1.  The expert research data documenting experiences of the continued use of corporal
punishment in schools, and the statistics on this practice in the country.

10.2.  The Cl also wishes to provide expert evidence on the effects of corpora! punishment on
learners’ rights to education, the impact on their psychological development.

10.3.  With reference to the experiences of South Africa, regional and comparative jurisdictions,
the Cl will make submissions on alternative discipline programmes aimed at upskilling
teachers on alternative discipline strategies, and the implications of alternative practices
have on children and the culture of corporal punishment.

Having regard to its objectives and its body of work, our client is uniquely placed to assist the Court
in determining the legal issues that this matter gives rise to.

In light thereof, we request, on behalf of our client, the parties’ consent for the admission of Cl as
amicus curioe in the above-mentioned High Court application.

We look forward to receiving confirmation of your consent to our admission on or before Friday, 30
July 2021,

The Equal Education Law Centre is managed Isivivana Centre Public Benefit Organisation
By the Equal Education Law Centre Trust. 3% Floor {Exemption No: 930038683)

8 Mazala Street
Khayelitsha, 7784

Trustees:

Adyv Janice Bleazard Tatum Howie T+27 21461 1421/3551 NPO No: 099-658-NPO

Adv Michelle Norton SC Adv Achmat Toefy F+27 86 5724675 Trust Certificate No. IT2966/2011
Dr Ursula Hoadley Zukiswa Kota )

Ntshadi Mofokeng Justice Catherine O’Regan  info@eelawcentre.org.za The Equal Education Law Centre
Michael Mbikiwa Sisakhe Ntlabezo www.eelawcentre.org.za Trust is a registered Trust.
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Yours faithfully,

EQUAL EDUCATION LAW CENTRE (EELC)
Per: Chandre N Stuurman
chandre@eelawcentre.org.za

The Equal Education Law Centre is managed Isivivana Centre
By the Equal Education Law Centre Trust. 34 Floor
8 Mzala Street
Khayelitsha, 7784

Trustees:

Adv Janice Bleazard Tatum Howie T+27 21461 1421/3551
Adv Michelle Norton SC Adv Achmat Toefy F+27 86572 4675

Dr Ursula Hoadley Zukiswa Kota

Ntshadi Mofokeng Justice Catherine O’'Regan  info@eelawcentre.org.za
Michael Mbikiwa Sisakhe Ntlabezo www.eelawcentre.org.za

Public Benefit Organisation
{Exemption No: 930038683)

NPO No: 099-658-NPO
Trust Certificate No. IT2966/2011

The Equal Education Law Centre
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SACE REF:  462/2015-NC p
Tel: (o12) 679 9727/8/9 ' o
Fax: 086 $3%5 5773 o~ _
E-mail: ethicds@sace 0rg. 22 g A £ E
Website: WWW . SECe , 028 - :

South atrican Caunci] (o3 Educsioes
03 July 2017 Touado Excelloner o Edieslisen
Mrs Heidi Mariana Daries Tel: (012} 663 9517
.Olympic Primary School- Fois: (012} 663 9238
BP.0O. Box 1652
‘Kimberley Private Bag X 127
8360 Ceniufion 00446

Crossway Office Park, Block 1

Dear Mada 4 p
I m 240 Lenchean Avenue, Centurion

RE: YOUR DISCIRPLINARY HEARING CASE
ID NOY 7012090295088

SACE NO; 12287208

SCHOOL: OLYMPIC PRIMARY SCHOOL

DATE .OF HEARING: 21 JtmE 2017

Thé. above mabter refers.

We hereby confirm that a disciplinary hearing was [i nalizced on 21 June
2017 and that you were fouhd guilty as charged and gontericed -as
follows: -

e That vyour name be struck off from the xoll of educators,
However that such. striking off be susperided for a period of
fifteen (1B8) yeaks on condition that you do not make yourself
quilty of misconduct during the. period of .suspension;

a That you pay & fine of R1E 000-00 payable to Council within a
period of ten months;

) That you attend a couxrse on positive behavioural change to
iddress your behaviour and to submit proof ‘of such attendance
fo SANCE by 31 October 2017 .and that that such pourse be at
your own expense

e rhat you tender a verbal apology to the following educators
all of them at the same time by no later than 4 August 2017:-
Ms DM Jacobs, Mds MM Macrcus, Ms 77 ‘Nero and ‘Mr BA Jack, The
‘peputy Prihcipal facilitate. the said meéting and to submit
proof of such meeting and the minutes therwof; and

] should you £ail to attend the meetinty referrad to in 4 above
or the course reférred to in 3 above within the stipulated
time frame and to pay a Fine in 2 above, it is recommendad
that your name be struck from the =zoll of -educators
indefinitely, without the option of a fine.

Oon 28 June 2017 the Bthics Compittee confdrmed Lhe sanction and made
it an official sanctiom. '

amall: Info@sace.org.za m




Your atbention 4m hereby drawn to your right Lo lodge an appeal with
the CRO within five (5) daye of receiplt of this nobtice should you so
wish; in terms of clause 9.2 of the South Nfrican Council ‘for
Educators’ ‘Disciplinary Procedures. as amended.

Yours in the Teaching Profession,

®1la Mokgalane
Acting Chief Executive Officer




Enguiries: G Moroasux{SN

SACE No:  395/2018-KZN

Tel: 012 679 8727/8/9
Fax: 012 643 1565

E-mail: georgem@sace.org.za
Website: www.sace.org.za

Mr Thahdazanl Durnisani Mbambo

Inchanga Primary School

PO Box 95

‘Hammersdale

3700

23 February 2021 per émail: sturanmbambo@gmail.com

NOTIFICATION OF ACCEPTANCE OF YOUR SUPERVISED EXTRA-TUITION
Dear Mr Mbambo
The-sbove matter refers as-well as your submitted supervised extra tuition program.

We refer to the sanction that was served upon you and the pragramthat was submitted by,
yourself to Council for consideration and possible approval.

We-hereby-cohﬂrm that your submitted program has been approved and has to be
implemented with immediate effect.

‘We shall be requesting your current principal to supervise your program and to-furnish us
with a reéport at the end-of the program..

Your program shiould have commenced on 22 February 2021 and ended on 15 June 2021.

You can commence your program from 1 March.2021 and it shall run as planred until 22
June 2021,

You and your principal will submit a report to SACE. by no laterthan 12 july 2021 confirming
that the program has indeed been-completed.

Should you-encounter any challenges; kindly notify our office accordingly and we attach
h;e;,n to\the program for ease of reférénice and adhererice

AN

Merlwomasul

k Marjager Legal Affairs and Ethics

Soyth African Council for Educators (SACE)
Fol: Chief Executive Officer
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