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A INTRODUCTION

1. These submissions centre on the rights of the 8.6 million children at the heart
of this case, and in particular on their right to basic nutrition and sufficient food,

and on the State’s obligations in this regard.

2. We support the Applicants’ argument that the failure of the Government to
recommence the National Schools Nutrition Programme (hereafter ‘NSNP”) on

8 June 2020 was a regression of the rights to education and to basic nutrition.

3. In fact, in the view of the amicus, the decision to stop the NSNP in March 2020
was a regression from the outset. It was a regression requiring justification,
because the State had other choices it could make, and therefore any choice it
did make was intentional. Of course, it may be that the regression was
justifiable, given the public health uncertainty at the time, but it is still important
to characterise it correctly. However, as the Applicants have limited the
application to that part of the regression that occurred as from 8 June 2020 we
understand that the Court will confine itself to that issue, and we tailor our

submissions accordingly.

4. These submissions are supported by an affidavit deposed to by Dr. Katharine
Hall of the Children’s Institute attached hereto as “Cl 17, and while aspects of
her affidavit will be highlighted in these submissions, we ask that her entire

affidavit be considered by the Court to be part of these submissions.

1 Attached hereto as Annexure 'Ct 1°, hereafter referred to as the “Amicus Affidavit’.




5.1

52

5.3

54

SUMMARY OF LEGAL ARGUMENTS TO BE MADE

We will make the following legal arguments, bolstered by Constitutional and

international law:

The failure to provide the NSNP to all learners, whether they were attending
schools or not, is a breach of children’s constitutional right to basic nutrition in
section 28(1)(c), together with their right to basic education in section 29(1)(a)
and their right to have their best interests considered as paramount in all

matters concerning the child in section 28(2).

The child and his or her developmental needs should be viewed in a holistic

manner within an understanding of the inter-relatedness of rights;

The NSNP is part of the package that the government has chosen as its delivery
of children’s right to basic nutrition, and that the Respondent’s characterisation
of this nutritional benefit as being a ‘welcome incident’ fo the NSNP is
disingenuous and contradicts government's own documents regarding the

scheme;

While parents have the primary responsibility to secure, within their abilities and
financial capacities, the conditions of living necessary for the child’s

development,? the evidence in the Amicus Affidavit shows that in the prevailing

2 Art 27(2) of the Convention on the Rights of the Child (hereafter CRC).




context of extremely high unemployment, poverty and food insecurity, six
million children in South Africa (even prior to lockdown) were living in
households where there were no employed adults.® When it comes to income
poverty, 11.6 million children live in households below the upper poverty line?
and even if you take all grants into consideration, 6.4 of South Africa’s 20 million
children (33%) live below the lower food poverty line — in the Eastern Cape this
rises to 48% and across all rural former homelands it is 52% of all children are

live below the food poverty line;®

55 The word ‘primary’ in fact demonstrates that this is not exclusively the
responsibility of parents or caregivers and article 27(3) therefore provides that
the state has an obligation, in cases of need, to provide material assistance
and support programmes, including nutrition. This must be done to the
maximum extent of its available resources, and in this matter the State has not,
in any event, made arguments that it lacked the resources to provide the NSNP.
In fact the full budget for the NSNP was allocated by National Treasury in the
February 2020 National Budget and the NSNP’s budget has not been reduced

by the June Supplementary Budget;®

3 Amicus Affidavit para 11,

4 |bid para 12. Equivalent to R1, 277 per person per month

5 |bid paras 12-13. The Amicus Affidavit explains that this means that these children live in families
where they do not have enough income to ensure their basic nutritional needs are met.

8 Amicus Affidavit para 67.




5.6

5.7

5.8

2.9

The primary obligation on parents ‘should not be interpreted as an excuse
effectively to “abandon” parents to their responsibilities through construing that

provision as a basis for minimalist state provision’.”

The obligation imposed on State Parties before making a decision that ended
(or failed to timeously restart) a key programme aimed at realising children’s
rights to nutrition — the state, under international law, should have done a child
impact assessment to assess the impact on children’s best interests and their

wellbeing. This is even more important in times of disaster and emergency.

If in a state of disaster, the State makes decisions to close key programmes
providing basic nutrition to large numbers of vulnerable children, the key
department delivering such programme should have ensured adequate

alternative relief was in place before closing the programme.

The relief sought by the Applicants is supported, and a reframing of the

declaratory relief is proposed, to embed the relevant rights within it.

7 Aoife Nolan The right to a standard of living adequate for the child's development’ in J. Tobin (ed.),
The UN Convention on the Rights of the Child: A Commentary (New York: Oxford University Press,
2019) 1021-1054 at 1042.




C CHILDREN’S RIGHT TO NUTRITION IN SOUTH AFRICAN LAW

6. Section 28(1)(c) provides for children’s basic socio-economic rights and more

importantly, these rights are not qualified.® Section 28(1)(c) states that:

“every child has a right to basic nutrition, shelter, basic health services and

social services.”

7. Unlike sections 26 and 27 which provides for everyone's socio-economic rights
which are subject to the state taking “reasonable measures” within available

resources, section 28(1) (¢) does not contain these internal qualifiers.®

8. The interpretation that arises from the above is that the drafters of the
Constitution intended for section 28(1)(c) to impose a direct duty on the state
to ensure that children must have their socio-economic rights met

immediately.’°

9. In the Governing Body of Juma Musjid Primary Schoof'! the Constitutional

Court found that a similar provision to section 28(1)(c), that being section

& Liebenberg S “Children, Education, Persons Deprived of their Liberty” in “Socio-economic Rights in
South Africa: adjudication under a transformative constitution” Juta (2010) p 232.

9 Skelton A “Children” in Currie | and De Waal J (ed) “The Bill of Rights Handbook” Juta (2013) p 610.
12 |bid.

11 Governing Body of the Juma Musjid Primary School & Others v Essay N. 0. and Others {CCT 28/10)
12011] ZACC 13; 2011 {8) BCLR 761 (CC)




10.

11.

12.

29(1)(a) is not subject to progressive realisation.’2 The court stated the
following:
"It is important, for the purpose of this judgment, to understand the nature of
the right to “a basic education” under section 29(1)(a). Unlike some of the other
socio-economic rights this right is immediately realisable. There is no internal
limitation requiring that the right be “progressively realised” with “available

resources’ subject to “reasonable legislative measures”.™

Section 28(1)(c) of the Constitution is only gualified by the adjective “basic” and
this suggests that children are to be guaranteed essential levels of health care
services, food, and other social services necessary for their survival and

development.’

The absence of an internal qualifier in section 28(1)(c) means that the State is
obliged to ensure that all children enjoy immediate and effective access to a
basic level of these social services and resources.'® Thus a failure to ensure
the basic socio-economic needs of children due to resource constraints or other
reasons (such as a state of disaster) is justifiable only in terms of the criteria

and proportionality analysis required by the general limitation clause.'®

Liebenberg traces the above approach to the constitutional making process and

indicates that the Pane! of Constitutional Experts identified two underlying

12 Ibid.

13 The Governing Body of the Juma Musjid Primary School para [79].
14 | jabenberg S “Socio-economic Rights” p 233.
15 | jebenberg S “Socio-economic Rights” p 234.

16 |bid.




reasons for not subjecting the children’s socio-economic rights to the
qualifications applicable to the socio-economic rights of “everyone” in sections
26 and 27 of the Constitution:

The vulnerability, lack of maturity and comparative innocence of children render
them deserving of more effective protection. Also, children cannot be expected
to participate actively in the human rights discourse, in defining its scope, or
articulating its social dimensions and implications, as adults can be expected
to do. The difference in formulation means that the state would undertake to

make a greater effort in order to secure the rights of children."

13.  Thus a limitation of the rights in section 28(1)(c) including the right to nutrition
requires weighty reasons and heightened scrutiny of the State’s justificatory

arguments in terms of section 36 of the Constitution.®

14.  We submit that section 28(1)(c), in particular the right to basic nutrition, is not

subject to progressive realisation as is inferred by the Respondents in para

124...

D INTER-RELATEDNESS OF THE RELEVANT RIGHTS

15.  This case brings to the fore the intersection of sections 28(1)(c) and section

29(1)(a) of the Constitution and before we address the interrelatedness of these

7 |bid.
18 {hid See also Proudlock P “Children’s Socio-Economic Rights” in Boezaart T (ed) "Child Law in South
Africa" p 371-379,;

10




16.

17.

two particular rights it is essential to reflect on what the current jurisprudence is

on the nature of constitutional rights.

There are no watertight divisions between the different rights in the Bill of
Rights.'® It is a basic concept of international human rights law, that human
rights are indivisible, interdependent and interrelated.?® A substantive
interpretation of human rights norms recognises how various forms of social
injustice overlap and interact with each other to create new forms of
disadvantage and marginalisation.?! Instead of insisting on rigid boundaries
between rights, it seeks to uncover the fluid interrelationships between rights
and to develop their content and scope in a way which does justice to the

holistic concept of human well-being endorsed by our Bill of Rights.?2

Insofar as children are concerned, the rights in section 28(1)(c) read with
section 29 of the Constitution, can be said to ensure a holistic approach to
safeguard their development and survival. It is difficult to guarantee one set of
rights fully and effectively without also protecting other rights.?* Consequently,
the right to education cannot be fully upheld where millions of children are

denied basic nutrition.

19 Liebenberg S “Socio-economic Rights” p 53.

20

Vienna Declaration and Programme of Action of 23 June 1993 available at

hitos:/iwww.ohchr.org/en/professionalinterest/pages/vienna.aspx accessed on 25 June 2020.

21 Liebenberg page 54.
22 Liebenberg page 54.
23 Liebenberg page 52.

11




18. As Liebenberg has observed, the courts should avoid interpreting socio-
economic rights in ways that position claimants as passive objects of state
bureaucracy. Instead they should develop a notion of rights that is empowering
and recognises people’s agency in relation to the definition and meeting their

needs.?

19.  The impact of the interrelated nature of constitutional rights has been clearly
illustrated in the Constitutional Court's socio-economic rights jurisprudence. In
Government of the RSA v Grootbhoom?® Yacoob J explained the

interrelationship between rights as follows:

Our Constitution entrenches both civil and political rights and social and
economic rights. All the rights in our Bill of Rights are interrelated and mutually
supporting. There can be no doubt that human dignity, freedom and equality,
the foundational values of our society, are denied those who have no food,
clothing or shelter. Affording socio-economic rights to all people therefore
enables them to enjoy the other rights enshrined in Chapter 2. The realisation
of these rights is also key to the advancement of race and gender equality and
the evolution of a society in which men and women are equally able to achieve

their full potential.*®

20.  In Grootboom it was clearly stated that in order to fully realise the right to have

access to adequate housing several other conditions must be met including, for

4 |iebenberg 53.
25 Government of the RSA v Grootboom 2000 11 BCLR 1169 (CC).
5 |bid para 23.

12




21.

22.

example, access to land, the provisicn of water and the removal of sewage and
the financing of all of these. The State has an obligation to create the conditions
for access to adequate housing for people at all economic levels of our

society.?’

The court further stated that the poor are particularly vulnerable and their needs
require special attention. It is in this context that the relationship between
sections 26 and 27 of the Constitution and the other socioeconomic rights is
most apparent. If under section 27 the State has in place programmes to
provide adequate social assistance to those who are otherwise unable to
support themselves and their dependants, that would be relevant to the State's

obligations in respect of other socioeconomic rights. 28

Furthermore, the court held that the proposition that rights are interrelated and
are all equally important is not merely a theoretical postulate. The concept has
immense human and practical significance in a society founded on human
dignity, equality and freedom. It is fundamental to an evaluation of the
reasonableness of State action that account be taken of the inherent dignity of
human beings. The Constitution will be worth infinifely less than its paper if the
reasonableness of State action concerned with housing is determined without
regard to the fundamental constitutional value of human dignity. Section 26,

read in the context of the Bill of Rights as a whole, must mean that the

27 |bid para 35.
28 |bid para 36.

13




23.

24,

respondents have a right to reasonable action by the State in all circumstances

and with particular regard to human dignity.?

In Minister of Health & others v Treatment Action Campaign & others the court
held that section 27(1) of the Constitution does not give rise to a self-standing
and independent positive right enforceable irrespective of the considerations
mentioned in section 27(2). Sections 27(1) and 27(2) must be read together as
defining the scope of the positive rights that everyone has and the
corresponding obligations on the state to respect, protect, promote and fulfil
such rights. The rights conferred by sections 26(1) and 27(1) are to have access
to the services that the state is obliged to provide in terms of sections 26(2) and

27(2).3"

The court further held that the state is obliged to ensure that children are
accorded the protection contemplated by section 28 that arises when the

implementation of the right to parental or family care is lacking:

Here we are concerned with children born in public hospitals and clinics
to mothers who are for the most part indigent and unable to gain access
to private medical treatment which is beyond their means. They and their
children are in the main dependent upon the state to make health care

services available to them.’?

2 |bid para 83.
30 Minister of Health & others v Treatment Action Campaign & others [2002] JOL 9935 (CC)
31 |hid para 39.
32 [hid para 79.

14




295.

26.

27.

Thus, while Grootboom was interpreted by some to mean that children living
with their parents had to look to their parents rather than the state for the
fulfilment of their section 28(1){(c) rights, this misinterpretation was clarified in
TAC as the court used this provision to add extra weight to section 27 and state
that the State is obliged to support parents who lack the financial means to fulfil

their children’s basic needs.?®

In Khosa and Others v Minister of Social Development and Others; Mahlaule
and Another v Minister of Social Development and Others®® the court cited
Yacoob J in Grootboom to state that the socio-economic rights in our
Constitution are closely related to the founding vaiues of human dignity, equality
and freedom.? The court acknowledged that rights to life and dignity reinforce

one another at the point of intersection.*®

It was further held that equality is also a foundational value of the Constitution
and informs constitutional adjudication in the same way as life and dignity do.
Equality in respect of access to socio-economic rights is implicit in the reference
to “everyone” being entitled to have access to such rights in section 27. Those
who are unable to survive without social assistance are equally desperate and

equally in need of such assistance

33 Skelton A “Children” p 611.

3 Khosa and Others v Minister of Social Development and Others,; Mahiaule and Another v Minister of
Social Development and Others 2004 (6) BCLR 569 (CC)

35 Ihid para 40.

38 1bid para 41.

¥ lbid para 42.

15




28.

29.

Furthermore, it was held that it is clear that section 27(1) and section 27(2) of
the Constitution cannot be viewed as separate or discrete rights creating
entitlements and obligations independently of one another. Section 27(2) exists
as an internal limitation on the content of section 27(1) and the ambit of the
section 27(1) right can therefore not be determined without reference to the
reasonableness of the measures adopted to fulfil the obligation towards those

entitled to the right in section 27(1).%

The Khosa case was distinguishable from socio-economic rights cases
previously considered by the Constitutional Court. In addition to the rights to life
and dignity, the social-security scheme put in place by the State to meet its
obligations under section 27 of the Constitution raised the question of the
prohibition of unfair discrimination.®® The court held that where the State may
be able to justify not paying benefits to everyone who is entitled to those
benefits under section 27 on the grounds that to do so would be unaffordable,
the criteria upon which they choose fo limit the payment of those benefits (in
this case citizenship) must be consistent with the Bill of Rights as a whole. Thus,
if the means chosen by the Legislature to give effect to the State’s positive
obligation under section 27 unreasonably limits other constitutional rights, that

too must be taken into account.4?

38 [bid para 43.
39 thid para 44.
40 [hid para 45.

16




30. The court held that the right of access to social security, including social
assistance, for those unable to support themselves and their dependants is
entrenched because as a society we value human beings and want to ensure
that people are afforded their basic needs. A society must seek to ensure that
the basic necessities of life are accessible to all if it is to be a society in which

human dignity, freedom and equality are foundational 4!

E DELIVERY OF NUTRITION IS A KEY ASPECT OF THE NSNP

31.  The First Respondents’ website states the following in relation to the NSNP:
The NSNP aims to enhance the learning capacity of learners through the
provision of a healthy meal at schools. Where it is implemented, the programme
has shown to improve punctuality, regular school attendance, concentration
and the general wellbeing of participating learners.

Whilst learners are being provided with nutritious meals, they are also taught
to establish and maintain good eating and lifestyle habits for life. Nutrition
Education also provides educators with resource materials to support

curriculum and to make every school a healthy school.*

32.  Despite the above, the replying affidavit deposed to by the Director General
attempts to downplay the nutrition aspects of the NSNP.** According to him

the fact that needy learners also receive nutrition form the NSNP was a

41 |bid para 52.

42 See https:![www.education.qov.za!Programmes/NationaISchoolNutritionProqramme_agmc accessed
on 25 June 2020.

43 Replying Affidavit paras 63,78,124 and 126.

17



welcome incident of the main purpose — that being the provision of education

as provided for in section 29(1)(a) of the Constitution.

33.  The Amicus Affidavit** reminds us that the NSNP was established as
intersectoral programme with the aim to:
351 contribute to the “improvement of education quality, by
enchancing... learning capacity, school attendance and punctuality”;
and

35.2 contribute to “general health development by alieviating hunger.”

34.  The position taken by the Respondents before this court in relation to the nature
of the NSNP is untenable. The importance of the established link between
nutrition and education is espoused in the Amicus Affidavit and illustrates the
overall developmental milestones that the school feeding programme assists

children to achieve.*®

35.  Moreover, the State itself considers the NSNP to be about more than
educational outcomes, this much is clear from recent reports to treaty bodies

where the NSNP was punted as one of the greatest successes.

36. In the report the United Nations Commitiee on the Rights of the Child dated 26

November 2014 the following was stated:

“l. Developments to address nutrition

44 Amicus Affidavit para b7.
$amicus Affidavit paras 47-54.

18




(a) School feeding is offered via the National School Nutrition Programme,
providing daily meals to almost 10 million children, although provincial
consultation processes highlighted the need for feeding to continue during
school holidays and for better menu planning to improve nutritional value.

(b) The National Health Act (2003) protects, respects, promotes, and fulfils the
rights of children to basic nutrition and basic health care services contemplated

in section 28(l)(c) of the Constitution.”®

“K. Measures to address common drivers of educational exclusion of vulnerable

children

(a) Measures to address poverty as a barrier to education
(iii) The National School Nutrition Programme was implemented in the
poorest schools in the country. The programme provides food to almost
10 million children. In 2011, 74,2% of learners attending schools with
feeding schemes benefited from this programme (Statistics South
Africa, 2012)."

37. Inits report to the Committee on Economic, Social and Cultural Rights under
article 11 of the International Covenant on Economic, Social and Cultural Rights
which provides for the right to an adequate standard of living, the following was
said about the NSNP:

“....Addressing challenges of malnutrition and stunting amongst children
require a concerted effort between government, civil society and development
partners. Daily meals are provided to 9 million learners in 20 000 schools
through the National School Nutrition Programme. The programme aims to
foster better quality education by enhancing children’s active learning capacity,

alleviating short-term hunger, providing an incentive for children to attend

46 CRC/C/ZAF/2 page 97 available at

https:/itbinternet.ohchr.ora/ layouts/15/TreatyBodyExternal/Countries.aspx?CountryCode=ZAF&Lan
g=EN accessed on 25 June 2020.

47 CRC/C/ZAF/2 page 99.

19




38.

39,

40.

school regularly and punctually; addressing certain micro-nutrient deficiencies.
School feeding is part of the Integrated Food Security Strategy for South

Africa.”®

It is therefore clear, from the above, that the Respondents’ position that the
nutritional aspects of the NSNP are just a “by-product” of an education
programme that aims to ensure that children concentrate during school time, is
a misrepresentation of what the NSNP is, and a failure to acknowledge the fact
that it contributes to the fulfilment of children’s rights to basic nutrition and basic

education.

The DG tries to divide the needs and the rights of the children in a manner that
is not constitutionally permissible. A child’s needs and rights cannot be
approached in silos as done by the Respondents as this would have dire
consequences for children, in that their chances for optimal development
require them being seen holistically by a government that strives to ensure that

their needs are met.

We submit that the Respondents took on the constitutional responsibilities to
educate children as per section 29(1)(a) of the Constitution and to also advance
the right to nutrition as provided in section 28(1)(c) of the Constitution through

the NSNP.

48 South Africa’s Initial State Report to the Committee on Economic, Social and Cultural Rights (2017)

para

106, available at

https://tbinternet.ohchr.org/ layouts/1 5/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2{Z

AF%2i1&Lang=en.

20




F THE CHILD’S RIGHT TO NUTRITION IN INTERNATIONAL LAW

The right to be protected from malnutrition through the provision of

adequate food

41. The CRC deals with the right to nutrition in two articles. Article 24 requires
States Parties to recognise the right of the child to highest attainable standard
of health, and in that context requires the State, inter alia, to take appropriate
measures to combat malnutrition through the provision of adequate nutritious

foods and clean drinking-water.?

42. Inits General Comment no.15 (2013) on the right of the child to the enjoyment
of the highest aftainable standard of health (art 24), the CRC Committee
underlined the principle of indivisibility:

The Convention recognizes the interdependence and equal importance of all
rights (civil, political, economic, social and cultural) that enable all children to
develop their mental and physical abilities, personalities and talents to the
fullest extent possible. Not only is children’s right to health important in and of
itself, but also the realization of the right to health is indispensable for the

enjoyment of all the other rights in the Convention.*

4 CRC Art 4(2)(c).
50 CRC General Comment no. 15 on the right of the child to the enjoyment of the highest attainable
standard of health (art 24) (2013) CRC/C/GC/15 at para 7.

21




43.

44.

45.

In the same General Comment no. 15, the CRC Committee indicated that it
interprets children’s right to health as defined in article 24 as an ‘inclusive’ right,
linked to children having the right ‘to grow and develop to their full potential and
live in conditions that enable them to attain the highest standard of health
through the implementation of programmes that address the underlying

determinants of heaith’.

Nutrition is clearly part of this, and in General Comment no. 15 the Committee
stated that

School feeding is desirable to ensure all pupils have access to a full meal every
day which can also enhance children’s attention to learning and increase school
enrolment. The Committee recommends that this be combined with nutrition and
health education, including setting up school gardens and training teachers fo

improve children's nutrition and healthy eating habits.®'

The pervasiveness of malnutrition in South Africa (27% of all children under 5
— amounting to over 1 million children) is of grave concern because of the
physical and cognitive effects of stunting, as explained in the Amicus Affidavit.>2
It is important to note the South African research findings referred to in the
Amicus Affidavit, which suggest that adequate nutrition during childhood can
repair some of the harm done by malnutrition in under 5s, particularly that the
inclusion of breakfast as an additional meal in the NSNP could make a

statistically significant impact on stunting rates.®® Therefore, the Director

5 |bid at para 46.
52 Amicus Affidavit para 19-26.
53 Amicus Affidavit para 26.
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46.

47.

General's remark that the State ié not required to provide nutrition morning,
noon and night®* shows that the government may not yet have fully understood
its obligations. School feeding at morning and noon, if it allows the most
vulnerable children to realise their full potential, is the kind of measure required
by the Constitution and International Law and is in fact already being

implemented by the State in a number of its schools.

Article 11(2) of the International Covenant on Civil and Political Rights
(ICESCR) expressly recognises the ‘fundamental right of everyone to be free
from hunger. This article was the international law for the basis of a judgment
by the Court of Guatemala in 2013, in a case brought by an organisation called
Guatemala sin Hambre (Guatemala without Hunger) claimed the right to food
for children who were suffering from chronic mainutrition and living in conditions
of extreme poverty. The Court found that there had been a violation to children’s
right to food (protected by article 51 of the Constitution), and also relied on the

Article 11 of ICESCR.*®

Children’s right to food was also the subject of a case in Brazil in 2007.%8 The
Brazilian Constitution protects children’s rights to food (art 277) and this action

against the Municipality of Maceio, it was a public civil action filed by public

54 Director General Answering Affidavit, para 124

55Carrpeta Judicial No. 19003-00638-Of. 1a (Court of Childhood and Adolescence and Adolescents in
Conflict with the Law of the Zacapa Department). See discussion in Olivier De Schutter (Special
Rapporteur on the Right to Food), Interim Report of the Special Rapporteur on the Right to Food, at 6,
U.N. Doc. Af68/288 {Aug. 7, 2013). .

5 Action No. 4.830/07, 2a Vara da Infancia e Juventude de Maceio (District Court for Childhood and

Youth}
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48.

49.

prosecutors from the State Public Ministry. The court found that there was a

violation of the right to food and ordered actions to be taken.

The link between hunger and malnutrition are clarified in the Amicus Affidavit:

‘Children who suffer from hunger are at risk of various forms of malnutrition,

including wasting, stunting, underweight and micronutrient deficiencies’

Adequate nutrition should not only be seen in medical terms as the antidote for
malnutrition or under-nutrition, but should also be understood as assuaging
hunger. In a country like South Africa, with its stark inequalities between rich
and poor, it is untenable that so many children should go to bed hungry. As the
President himself has said, with regard to hungry children:

‘Alleviating hunger is not an act of charity. It is an imperative for any society that is

founded on respect for human rights’.>"

Right of every child to a standard of living adequate for child’s development

50.

Article 27(1) of the CRC is the other highly relevant right to be considered. It
states that State Parties recognise the right of every child to a standard of living

adequate for the child’s development.

Primary responsibility of caregivers and parents and State’s obligations

51.

Article 27(2) of the CRC provides that:

STAmicus Affidavit to these submissions, para 71, referring to a statement by President Cyril
Ramaphosa.
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52.

53.

54,

The parent(s) or others responsible for the child have the primary responsibility
to secure, within their abilities and financial capacities, the conditions of living

necessary for the child’s development.

In the Answering Affidavit of the Director General in this maiter, he states that
the primary constitutional obligation that children are fed lies with their parents,
and that the obligation only rests ‘in the alternative’ upon the State. He then
refers to section 27(1)(b) of the Constitution which gives everyone the right to
have access to sufficient food, whilst section 28(1)(c) provides children with the
right to basic nutrition. The Director General states that

This does not mean that the State must provide meals to each and every child

at home in the Republic of South Africa morning, noon and night.

This statement requires closer examination within the context of international
law. Article 27(2) must be read together with Article 27(3) of the CRC which
provides that
States Parties, in accordance with national conditions and within their means,
shall take appropriate measures to assist parents and others responsible for
the child to implement this right and shall in case of need provide material
assistance and support programmes, particuiarly with regard fo nutrition,

clothing and housing.

The first important issue to clarify is the meaning of the primary responsibility
of parents or caregivers in Art 27(2). The fact that parents bear the primary

responsibility encompasses the idea that they do not bear the sole or exclusive
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55.

56.

57.

responsibility, and beyond this logic which is apparent in the wording of Art

27(2), is the obligation on the State that is articulated in Art 27(3).

The Director General's characterisation of this as being ‘alternative’ is not quite
accurate — it is supplementary. It is not all or nothing, but rather a partnership
in which the parent bears the primary responsibility, but this is subject to the

parents ‘abilities and financial capabilities’.

The Amicus Affidavit leaves no doubt that for the majority of the children
receiving the NSNP, their parents lack the financial capability — six miilion of
them live in households where no adult is working,%® and 6.4 miliion of them live
in households where the income (even after you factor in all social assistance
grants) is below the food poverty line.®® Children living below the food poverty
line will not be receiving enough food at home to ensure their basic nutritional
needs are met. The NSNP partially fills this gap via direct provision of food to

children.

It is precisely this situation in which the State's supplementary role becomes
applicable. States have some discretion to decide what programmes to provide,
but it is clear that the State should not leave the child stranded to the fate of

hunger or malnutrition arising from their parents’ financial situation.®

58 Amicus Affidavit para 11.

5 Amicus Affidavit, para 12-13.

80 See quotation from Nolan, above in para 5.6.
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58. As long ago as 2007, the United Nations Special Rapporteur on the Right to
Food noted the following:

Whenever children or their families are unable, for reasons beyond their control,
to enjoy the right to food by the means at their disposal, States have the
obligation to provide that right directly. School meal programmes are one
example of measures to fulfil the right to food. The Special Rapporteur welcomes
the examples of India, South Africa, Cuba and Brazil, which have been at the

forefront of efforts to make school meals an entitlement ®!

59. The Special Rapporteur applied the respect, protect and fulfil approach to the
right and in the above statement, he was expressing the state’s obligation to
fulfil the right to food. The CRC Committee also applies the obligations to
respect, protect and fulfil socio-economic rights,? a typology developed by the
Committee on Economic, Social and Cultural Rights which was also applied in

its General Comment on the Right to Food, 1999.%°

60. In this instance therefore, it does not need to be shown that the State must
provide the NSNP as its supplementary role (together with other parts of the
package identified in the Amicus Affidavit) flowing from article 27 of the
Convention. What is evident is that it has already exercised its discretion and,
to its credit, has already done so. In its reports to the CRC and the CESCR

Committees.® it listed its achievements via the NSNP under the right to

&1 Report on the UN Special Rapporteur on the Right to Food to the Human Rights Council, 19 January
2007, A/HRC/4/30 at para 37.

62 See for example CRC General Comment no. 15 para 71.

83 CESCR General Comment no. on the Right to Food E/C.12/1999/6.

84 See paras 36-37 above.
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nutrition, thus laying bare of the NSNP’s contribution to children’s rights to

nutrition in terms of section 28(1)(c).

81. Having provided the NSNP, in partial fulfiiment of children’s right to nutrition,
the State is required to justify any regression. The issue of regression also

needs to be considered in relation to Articie 4 of the CRC.

Maximum extent of available resources

62. Aricle 4 of the CRC is the ‘measures of implementation’ article of the
Convention. It states as foliows:

States Parties shall undertake all appropriate legislative, administrative and

other measures for the implementation of the rights recognised in the present

Convention. With regard to economic, social and cultural rights, States Parties

shall undertake such measures fo the maximum extent of their available

resources and, where needed, within the framework of international

cooperation.

63. The CRC Committee has interpreted this in its General Comment no. 19 on
public budgeting for the realization of children’s rights (art 4) (2016),5° as
follows

29.The Committee recognizes the evolution of the concepts of
"maximum extent of available resources” and “progressive realization”

in other core international human rights treaties, and regards article 4

&5 General Comment no. 19 on public budgeting for the realization of children’s rights (art 4) (2016)
CRC/CIGC/19, at para 28. Emphasis added.
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64.

65.

of the Convention as reflecting both. States parties shall thus take
measures to the maximum of their available resources in relation to
economic, social and cultural rights and, where needed, within the
framework of international cooperation, with a view to achieving
progressively the full realization of these rights, without prejudice to
obligations that are immediately applicable according to

internationa!l law.

It is important also to note, with regard to the highlighted text in the
paragraph above, article 41 of the CRC which indicates that nothing
in the CRC shall affect any provisions which are more conducive 1o
the realization of the rights of the child in national legislation or
international law which is binding. Thus, the fact that section 28(1)(c)
and 29(1)(a) are not subject to progressive realisation in South
African law insulates them from an interpretation of progressive

realisation within the meaning of article 4.

General Comment no. 19 on budgeting (art 4) continues:
30.“States parties shall undertake such measures to the maximum
extent of their available resources” means that States parties are
expected to demonstrate that they have made every effort to mobilize,
allocate and spend budget resources to fulfil the economic, social and
cultural rights of all children. The Committee underlines the fact that
children’s rights are interdependent and indivisible and that
caution should be exercised in differentiating between economic,

social and cultural rights on the one hand, and civil and political rights
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on the other. The realization of economic, social and cultural rights will
frequently affect children’s ability to fully exercise their political and civil

rights, and vice versa.

No regression, including in time of crisis

66. The CRC Committee, also in General Comment no. 19 has also stressed that
there should be no regression of socio-economic rights, including in times of

Crisis :

31.The obligation imposed on States parties by article 4 to realize
children’s economic, social and cultural rights “to the maximum extent”
also means that they should not take deliberate retrogressive
measures in relation to economic, social and cuitural rights.®
States parties should not allow the existing level of enjoyment of
children's rights to deteriorate. In times of economic crisis,
regressive measures may only be considered after assessing all
other options and ensuring that children are the last to be
affected, especially children in vulnerable situations. States
parties shall demonstrate that such measures are necessary,
reasonable, proportionate, non-discriminatory and temporary and that
any rights thus affected will be restored as soon as possible. States
parties should take appropriate measures so that the groups of
children who are affected, and others with knowledge about those
children’s situation, participate in the decision-making process related

to such measures. The immediate and minimum core obligations®

86See, for example, paras. 24 and 25 of the recommendations from the day of general discussion on
the issue of resources for the rights of the child: responsibility of States (2007), general comment No.
15 (2013) on the right of the child to the enjoyment of the highest attainable standard of health, para.
72, and general comment No. 3 of the Committee on Economic, Social and Cultural Rights, para. 9.
87See the core obligations specified in the general comments of the Committee on Economic, Social
and Cultural Rights, such as No. 13 (1999) on the right to education, No. 14 (2000} on the right to the
highest attainable standard of health, and No. 19 (2007) on the right to social security.
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67.

68.

69.

imposed by children's rights shall not be compromised by any

retrogressive measures, even in times of economic crisis.

NEED FOR CHILD RIGHTS IMPACT ASSESSMENT AND THE LINK TO

CHILDREN’S BEST INTERESTS IN SECTION 28(2)

When considering a course of action which closes down the provision of
nutrition to millions of children, the key duty bearer is obliged to undertake a
child rights impact assessment, and to ensure that alternative measures and

mitigation strategies are in place.

Here again, the CRC Committee’'s General Comment no 19 is insfructive, and
it links the requirement directly to the best interests of the child. It states that
the obligation to consider the best interests of the child is crucial when States
weigh up competing budget and spending priorities, as well as other

considerations (such as a health pandemic).

The General Comment {(no. 19) goes on to say:
A7 States parties should conduct child rights impact
assessments in order to ascertain the effect of legislation, policies
and programmes on all children at the national and subnational levels,
especially children in vulnerable situations who may have special
needs and therefore require a disproportionate share of spending in
order to have their rights realized. Child rights impact assessments
should be part of each stage of the budget process and shouid
complement other monitoring and evaluation effotts. White States

parties will apply different methodologies and practices when
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undertaking child rights impact assessments, they should use the
Convention and its Optional Protocols, as well as relevant concluding
observations and general comments issued by the Committee, in
developing their frameworks. The child rights impact assessments
should be informed by stakeholders, such as children, civil society
organizations, experts, State government structures and academic
institutions. The analysis should result in recommendations for
amendments, alternatives and improvements and should be publicly

available.

70.  In our view, there is no evidence on record that the State carried out this type
of assessment before deciding to halt the NSNP at the start of lockdown. After
the decision to halt the NSNP, it held a meeting and decided that the
Department of Social Development would attempt to mitigate the risks to
children through providing food parcels. There was no evidence provided that
the Department of Social Development had the capacity to resources to deliver
food parcels to the more than 9 million children in receipt of the NSNP.
However, even on their own version, this attempt has failed to reach the vast

majority of the most hungry children.%®

88 Amicus Affidavit para 29.
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71.

72.

73.

CONCLUSION

The amicus submits that the learners who are beneficiaries of the NSNP have
a right in terms of section 28(1)(c) read together with section 29(1)(a) and 28(2)

of the Constitution to benefit from the NSNP despite the lockdown.

The Respondents’ failure fo put measures in place to secure continued access

to the NSNP violates the rights of the aforementioned leaners.

REMEDY

The amicus is of the view that the rights basis for the Minister’s failure in this
matter is important, and that the declarators sought by the Applicants should
be expanded fo include references to the relevant rights. On the basis of the
applicants’ submissions and these submissions, we seek an adjustment of the
declarators set out in draft orders 2 and 3 of the Notice of Motion. Orders 2, 3

and 4 could be integrated into the following proposed order:

73.1 ltis declared that all qualifying learners, regardless of whether they have
resumed their classes at their respective schools or not, are entitled to
receive meals under the Nationa! School Nutrition Programme (NSNP),
pursuant to their rights to basic nutrition in section 28(1)(c), to basic

education in section 29(1)(a) and their right to have their best interests
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74.

considered as paramount in all matters concerning the child in section
28(2) of the Constitution.

73.2 ltis declared that the Respondents under a Constitutional duty to provide
the NSNP, pursuant to the declared rights.

73.3 ltis declared that the Respondents in breach of that duty.

The amicus supports the remainder of the prayers sought in the Applicants

notice of motion.

ANN SKELTON

KARABO OZAH

Counsel for the Amicus Curiae
26 June 2020
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EXPERT AFFIDAVIT

|, the undersigned,
KATHARINE HALL

hereby make oath and state —

i | am a Senior Researcher at the Children's institute, a research unit based in the
Faculty of Health Sciences at the University of Cape Town (‘the Children's

Institute™).

2 ldepose to this affidavit on behalf of the Children’s institute in my capacity as a
Senior Researcher with expertise in the areas of child demography, poverty, and
social protection, and in the analysis of child indicators. | attached my CV hereto

as annexure "KH1".

3 This is a case about the closure of the National School Nutrition Programme, at
a time when households are suffering the negative economic impacts of

lockdown, and children are more likely than ever to go hungry.

4  This affidavit supports the written legal arguments to which it is attached.
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Children in the context of unemployment, poverty and food insecurity

5 South Africa is a country with persistently high levels of unemployment, poverty,
and inequality. This case is primarily about children and the delivery of a nutrition
programme as part of a social protection package. | will start by outlining the
severity of adult unemployment and low income, because it is adult parents and
family members who bear the primary duty to provide for children, including
realising their right to nutrition. It is when they are unable to do so that the state

is obliged to step in.

Unemployment

6  South Africa has extremely high unemployment rates by global standards, and
even when compared with other middle-income countries.! The last (pre-Covid-
19) estimate of the official unemployment rate in South Africa was 29.1%, for the
fourth quarter of 2019.2 By the end of the first quarter of 2020 (up to the end of
March), the official unemployment rate had risen to 30.1% - the highest rate in
over a decade.® These rates are effectively pre-lockdown figures which will have

risen further since the lockdown was implemented [see paras 20-22 below].

7 The official unemployment rate under-estimates the lived reality of
unemployment because that measure is based only on adults in the labour

market who are either working or have actively looked for work in the past four

! Internationat Monetary Fund, World Econamic Outlook 2018
# Stats SA (2020) Quarterly Labour Force Strvey, Quarter 4, 2049,
? Stats SA (2020} Quarterly Labour Farce Survey, Quarter 1, 2020.
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weeks. In South Africa there are many more working-age adults who are
available to work (i.e. they are not studying and not staying at home by choice)
but they are not actively looking for work because there are no work opportunities
available. The expanded or ‘“broad” unemployment rate including the
discouraged work-seekers was 38.7% in the last quarter of 2019, and by March
2020 this had risen to 39.7% (equivalent o 10 million adults of working age).*
The rate for women is higher than the national average, as explained in para 10

below.

8  Being employed does not necessarily mean having reliable or adequate income.
Economists have calculated that a third of South Africa’s labour force is informally
empioyed ~ a category that includes those working in the informal sector as well
as those engaged in unprotected and unregulated work in the informal, formal or
household sector.® In other words, of the 16 million adults who are “‘employed”,
over 5 million are informally employed. These informal workers in turn support
nearly 16 million people. Their households are larger, on average, than those in
formal employment (they have more dependants).® They and their households
were especially vulnerable to the economic effects of lockdown, having no
access to contributory social insurance such as UIF and being ineligible for the
economic relief measures targeted to businesses. Informal traders were
prohibited by law from operating at all during the "hard” lockdown (level 5) which

lasted for over a month, and so could earn no income at all then.

* Stats SA (2020) Quarterly Labour Force Survey, Quarier 1, 2020.

® Bassier |, Budlender J, Zizzamia R, Leibbrandt M & Ranchod V (2020} Lacked down and locked out: Repurposing soclat
assistance as emergency relief to informal workers. Version 2. Cape Town: SALDRU, UCT. {SALDRU Working Paper
MNumber 261).

¢ Ibid {Bassier el al}




9  Children are financially dependent on adults. Losses in adult earnings will have
a direct effect on children’s survival, development and well-being. Conversely,
the financial shock of job loss and reduced income will be amplified for adults

who also need to support dependent children.

10 It may be worth noting that there is a strong gender dimension to poverty and
unemployment, and that this is even more pronounced when one considers the
situation of children. Only 25% of children live in “nuclear families” and over 60%
of children do not have a co-resident father. Women (mothers and other relatives)
are more likely than men to live with children. Women are aiso more likely than
men to be unemployed and, if employed, to earn lower incomes.” The narrow
unemployment rate for women is 32.4%, compared with 28.3% for men.8 The
gender inequity is even more pronounced if one considers the expanded
definition (including those who have given up looking for work). In total, out of
19.6 million women of working age, who are too young to receive pensions, only
7.2 million were working before lockdown, and as many of a third of them would
have been working in the informal sector or unprotected employment.?
Nevertheless, women, in addition to being the main carers of children, also bear
an overwhelming responsibility for putting food on the table and providing for

children’s material needs.

T Halt K, Richter L, Mokomane Z & Lake L (Eds} South African Child Gauge 20118: Children, Families and the State.
¥ Stats SA (2020) Quarterly Labour Force Survey, Quarter 1, 2020. '

¥ Own caleulations from Stats SA 2020 QLFS using female share of informat sector reported in Bassier et al 2020,




11 Before lockdown, nearly a third of children in South African (6 million children)
were living in households where there were no employed adulis.'® This child-
centred measure of household unemployment has remained fairly consistent for
the past decade.! Most of these households depend for their survival on social

grants and other elements of the social protection package, including the NSNP.

Paoverty

12 The situation with respect to income poverty before lockdown is similarly bleak.
Nearly 60% of children (11.6 million) fived in households below the upper poverty
line (equivalent to R1,277 per person per month in 2019 Rands).'? This poverty
line, developed by Statistics South Africa using the internationally recognised
“cost of basic needs” approach, is calculated as the minimum amount of money
needed to meet both minimal food and basic non-food expenses like clothing and

transport.t

13 The much lower food poverty line is the rand value below which a person would
be unable to afford enough food to supply them with the minimum daily per capita
energy requirement for adequate heaith, as defined by the World Health
Organisation (2,100 kilocalories). Anyone living below this line will be

malnourished and their health, development and survival will be at risk unless

* *Employed” is used broadly here, 1o include formal, informal and self-employment — as a proxy for the absence of any income
from labour.

' Hall K (2018) Income poverty, unemployment and social grants. In: Lake L et al {Eds) South African Child Gauge 2019. Cape
Town: Children’s Institute, University of Cape Town. For more data and trends, see:

http:fichitdrencount.ucl ac zafindicater php?domain=2&indicator=52

2 Own analysis of GHS 2018, available at www.childrencount uct.ac.za.

'* Statistics South Africa {2015) Methodologicat report on rebasing of national poverly lines and development of pilot provincial
poverty lines. Report No. 63-10-11. Preforia; Stalistics South Africa.
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their nutrition is supplemented in some other way. In 2019 the food poverty line
was equivalent to R561 per person. Even when taking into account receipt of all
social grants to the household (including the Child Support Grant and Old Age
Grant}, 6.4 million children — a third of all children in South Africa — lived below

the food poverty line 1

Children are disproportionately poor in that they are more likely than adults to
live in poor households and are under-represented in non-poor households. For
example, 38% of children live in the poorest 20% of households (quintile 1), while
only 8% live in the wealthiest quintile. The adult population is more evenly
distributed across the household quintiles, with 23% of adults in quintile 1 and
17% in quintile 5.'* These different distributions can be explained partly by the
fact that households in which children live tend to be larger, so household income
needs to be shared by more people. It is also related to where children live. For
example, children are over-represented in rural areas and households where
adults are not working. These households bear a large burden of care for children
whose parents live and work (or seek work) elsewhere — a dynamic of persistent
internal labour migration with dual household arrangements at urban and rural

nodes, and a reliance on non-working women to provide care for children.!®

National averages mask high levels of inequality within the child population. The
table below provides an overview of how children are distributed across the

country and illustrates spatial inequalities on key poverty indicators.

" Own analysis of GHS 2018, available at www.childrencount.uct ac za.

* Qwa analysis of GHS 2018

*® Hall K & Posel D {2019) Fragmenting the family? The camplexity of household migration strategies in post-apartheid South

Africa. IZA Journal of Bevelopmeant and Migration Vel. 10, No.4, hitps:/doi .orgf10.2478/izajodm-2018-0004
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Child Children living in Children living below { Children living below
population | househelds without |the upper poverty line | the food poverty line
employment income
Provinece N % N % N %
ECape 2514000 1165000 46% 1 880 046 75% 1201 000 48%
Free State 1021 000 350000  35% 637 000 62% 352 600 34%
Gauteng 4 135 400 €32 000 15% 1655 000 40% 8687 000 16%
KZ Hatal 4 184 (00 1818000  36% 2 960 800 1% 1783000 43%
Limpopo 2 374 900 981 600 41% 1744 00O 73% 1020 000 43%
Mpumalanga 1673 000 437 000 28% 1 686 000 65% G54 000 5%
M West 1382 004 480 000 35% 927 000 67% 506 000 7%
N Cape 435 090 128000 29% 254 000 58% 104 000 24%
W Cape 1971 600 158 000 3% 461 900 23% 181 Q00 9%
Area type - -
Urban 11 256 000 2 031 060 18% 4 888 g0 43% 2222000 20%
Aural former homeland: 7 681 000 JEBR 000 48% 6233 000 81% 3958 000 52%
Rural farms 804 000 1850800 23% 485 008 60% 2468 080 30%
Total 19 741 000 $909000 30% 11615 008 59% 6421000 13%

Source: Own analysis of General Household Survey 2018; available at www.childrencount.uct.ac.za
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While nationally 33 % of children live below the food poverty line, the food poverty
headcount rate is much higher in the Eastern Cape (48%), KwaZulu-Natal (43%)
and Limpopo (43%). Across ail of the rural former homelands, 52% of children (4
million) are below the food poverty line. Households in rural and urban areas may
face quite different dynamics when it comes to food insecurity. Although food
poverty rates are lower in urban areas, over 2 million urban children were

nevertheless recorded as being below the food poverty line prior to lockdown.

Inequality is compounded when disparities in income are coupled with inequities
in access to services or treatment. For example, health risks are greater for
children i very poor households with paor living conditions, yet these children

also tend to have poorer access to quality health care services. Inequalities are
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also compounded across dimensions — so, for example, children who are poorly

nourished are less likely to be able to perform well at school.

18  An estimated 30% of the South African population experience severe levels of
food insecurity — a far higher rate than the global average or even the average
for Africa.’” Unlike some other countries, food insecurity in SA is not about
shortage of food — there is plenty of food to feed the nation — good harvests of
maize, fruits and other crops are expected.'® The main challenge in South Africa
is about food access at household level — due to high rates of income poverty.
Thus, the HSRC has argued that the challenge during the Covid-19 pandemic is
to “improve the logistical and resource means of poor households to access
food”.'® The NSNP is an existing programme that circumvents both the logistical

and financial obstacles for children by providing food directly to them.

18 In summary, the socio-economic context in which the NSNP was delivered

before schools closed in March can be described roughly as follows:

19.1  Qutof a total population of 59 million in South Africa, 39 million are adults
and nearly 20 million are children under 18 years. Of the adults, just over
o million are over 60 and eligibie for the old age pension, while 34 million

are “working age”.?®

¥ Food and Agricullure Organization (2019) The State of Food Security and Nutrition in the Warld: Safeguarding agsinst
economic slowdowns and downtums.

** Bureau for Food and Agricultural Policy
" HSRE review vol. 18 ne. 2, April 2020 pp.7

 StatsSA (2018) Mid-year population estimates, Statistical Release P0302. And own calcutations from General Household
Survey 2018.
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19.2

19.3

19.4

19.5

Only 16 million of the working age adulis were employed before
lockdown, of whom a third were in precarious informal employment. Six
million children lived in households where nobody was working — i.e. with

no income from employment or self-employment.

A similar number of children — 6.4 million — were living in households that
do not have enough income to support the basic nutritional needs of their

members, even after receiving social grants.

Of the nearly 20 million children in the country, 13 million are enrolled in
school (Grades R to 12). Of these, over 9 million benefit from the NSNP.
They include all learners attending schools in quintiles 1 — 3, which
represent the poorest 60% of schools based on community poverty
rankings, and some in the quintile 4 schools. Put another way, the NSNP
supplements the nutrition of half of all the children in the country, three
quarters of all learners and a fifth of the total population ~ and it is well

targeted to those who are poor and food insecure.

Given this context, of widespread poverty alongside high and growing
uriemployment, loss of earnings and rising food prices, the suspension of
the NSNP wilt have had substantial consequences for children and their
households as it would have exacerbated child hunger and placed
already struggling households in an even more desperate situation. Great
emphasis was placed on detailed health impact modelling to determine
government strategy; similarly, an assessment of the impact on children

prior to the decision to suspend the NSNP would have revealed the likely

consequences and enabled an informed decision about the terms of its
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suspension during the hard lockdown as well as the appropriate timing of

re-opening.

The effects of lockdown

20 The Supplementary Budget Review, presented by the Minister of Finance on 24
July, acknowledges that the economic restrictions imposed to slow the spread of
COVID-19 have led to severe distress for poor households. It warns that “the
pandemic is expected to lead to the sharpest global economic downturn since
the Second World War” and that it will have a profound effect on the South

African economy, which is projected to contract by over 7% in 20202

21 Relative to other countries affected by the pandemic, the South African
government acted very swiftly to curb the local spread of Covid-19, closing
schools and announcing a nationwide lockdown even before the first death was
reported. It was internally applauded for this efficient response. However, the
lockdown measures were unusually siringent compared with other countries, and
despite the devastating economic impacts of these measures, South Africa
waited longer than many other middle-income countries before providing disaster
refief through social assistance grants.?2 While the lockdown began on the 27
March, retief measures only became available for children on 5 May in the form

of top-ups to the three children’s social grants.

#* National Treasury (2020) Supplementary Budget Review. 24 June 2020.

# Bassier |, Budlender J, Zizzamia R, Leibbrandt M & Ranchod V {2020) Locked down and locked out: Repurposing social
assistance as emergency relief to informal workers. Version 2. Cape Town: SALDRY, UCT. (SALDRU Working Paper

Number 261).
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22 The impact of the lockdown on employment, earnings, poverty levels and food
security has not vet been quantified, but the millions of applications for UIF,
TERS and Covid-19 grants suggest the loss of livelihoods on a massive scale.
By mid-June, the UIF had provided R23 billion in Covid-19 relief to over 4.7 million
workers affected by the lockdown.2® Within a few days of launching the application
portal for the special Covid-19 disaster relief grant for the unemployed, 13 million
applications and queries were received. Civil society organisations have been
inundated with requests for assistance with food and other essentials, and the
media abounds with reports of households struggiing to make ends meet. The
individual accounts that are attached as annexures to the applicant’s founding
affidavit are but a few examples of widespread poverty and desperation. The full
extent and severity of the economic impact — and its social consequences ~ will

only be counted in retrospect.

23 Alongside loss in earnings, households have been faced with rising food costs.
A project that monitors food prices has recorded consistent and substantial
increases in food prices over the last few years.2* On the back of this worrying
trend, the cost of a low-income household food basket increased substantially
over the first three weeks of March, as the pandemic unfolded in the country.?5
Over the whole month, the cost of the food basket increased by 7%, or R220.
This increase alone was equivalent to half the value of the monthly child support

grant. Further increases were recorded in April and May,

2 National Treasury (2020} Supplementary Budget Review. 24 June 2020.
2 PACSA Food Price Barometer

# Pietermariizburg Economic Justice & Dignity (PMBEJOY 2020) Media Statement 31 March 2020 Available:
hitps:fipmbaid org. zaiwp-contentfuploads/2020/03/Food-Priges-Covid-19 PMBE.D-Media-Statement-31032020.pdf.

See also PMBEJD (2020) Fooad and domestic & personal hygiene prices during March 2020. Available: hitps:ipmbeid.org zafwp-

content/uoloads/2020/03/F oad-hygiene-data-during-March-2020 Covid-13 PMBEJD 31032020 pdf
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24 In a nationally representative survey conducted by the HSRC to conduct a rapid
assessment of the impact of lockdown, 78% of respondents said that they were
having difficulties paying for their expenses, while 24% reported that they had no

money to buy food. Reported hunger increased over three phases of the study.

25 The PMBEJD food pricing report highlights a shift in purchasing patterns: low-
income shoppers (mainly women) are buying more non-perishable staple foods
and less meats, vegetables or dairy products. This trend raises concerns that
households have even less nutritious food on the table, at a time when they aiso
need to provide more nutrition to children in their care to offset the loss of the
schoof feeding scheme. Similarly, the HSRC researchers suggested that “the first
short-term implication for food utilisation will most likely be around an increase in
unhealthy consumption patterns... an increase in preferences for more staple,
nonperishable and ready-to-eat foods, which can easily be stored. Most of these

foods are ultra-processed and generally of poor nutritional value.”26

26  Academic researchers and civil society groups, including the broad People's
Coalition, had made strong arguments to substantially increase the Child Support
Grant (CSG) by introducing a top-up of R500 to each grant. This proposal was
recommended on the back of research conducted by economists at SALDRU?Z7
as the best vehicle to quickly get cash into the majority of the poorest households,
including around 80% of those that were reliant on informal sector income. it was

understood that the CSG increase on its own would not reach all households that

® HSRC Review vol. 18 no. 2, April 2020

# Ibid {Bassier et al), and see mps:waw.newsAuc{,ac.zafarﬂcfef-zm{}-04-E)ﬁ-hnw-sa-can-protecwufnerah[e-househordsdu:inq-

lockdown
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fall into extreme poverty, but that its poverty targeting was better than any of the
other existing social grants and any supplementary grant, including a new Covid-
19 grant, would take longer to develop and roll out at scale. The CSG increase
was therefore a first, urgent course of action, as nearly 13 million beneficiaries
(children) were already registered within the existing system. The campaign for
the CSG increase gained considerable traction, with widely endorsed letters to
the President and the Ministers of Social Development and Finance, and a

petition that garnered over half a million signatures.2®

27 The outcome was less than hoped for. On 21 April the President announced a
disaster relief package for vulnerabie households, with small increases to social
grants for six months. The CSG received a top-up of R300 per child in May, after
which it reverted to its original value and a caregiver grant of R500 was
introduced for the remaining five months, after which this too will be discontinued.
This is despite the fact that modelled estimates showed that if the R500 CSG
increase were attached to the caregiver rather than each child’s grant, this would
leave two million more peopie (mainly women and children) below the food
poverty line than would be the case if the increase were attached to every CSG.29

All other grants received increases of R250 per month.

28  The Minister of Finance has confirmed that the R500 amount from June is indeed

a “new” grant for caregivers already receiving CSGs for children in their care and

® hizps:h‘awethu.amandla.mobi!nelitions!teEI-govemment-we—urqenElv‘need-a-child—sunbort-qrant-increasa—of-r500-for—tha-nexl-
6-months

® Bassier I, Budlender J, Zizzamia R, Leibbrandt M & Ranchod V {2020} Locked down and locked oul: Repurposing social
assistance as emergency relief to informal workers, Version 2. Cape Town: SALDRU, UCT. (SALDRU Working Paper
Number 261).
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29

who, by virtue of the CSG means test are already defined as “poor”. They will
then be ineligible for the new Covid-19 Social Relief of Distress Grant of R350
for the unemployed because they are already grant beneficiaries. This effectively
means that poor children are the only category of grant beneficiaries who have
NOT received an increase. The CSG is currently set at R440 and will rise fo R450

in October, still remaining well below the food poverty line.

If the CSG had received a substantial increase for each child, this may have
lessened the urgent need te maintain supplementary nutrition for children
through the NSNP and health programmes. Stats SA estimates that the number
of people at risk of food insecurity has risen to 28.5 million (50% of the
population) as a result of COVID-19. However, the Department of Social
Development has reported that despite a massive campaign by government and
civil society to deliver food to vulnerable househoids, the current provision only
reaches 18% of the 28.5 million in need.?® This estimate takes into account all
food parcels delivered by DSD, SASSA and other departments, as well as all
social partners including the Solidarity Fund, NGOs, CBOs and business. Given
that household budgets are more constrained than ever, that the CSG falls far
short of the cost of feeding a child, and that food parcel distribution cannot reach
anywhere near the scale needed, government should have at least ensured that
the complementary school nutrition programme revert to its usual implementation

at the same time as learners returned to school on 8 June.

* Briefing by the Depariment of Sacial Development on the Implementation of Food Distrbution Programmes. Presentation to
the Partfalio Commitiee on Social Development, 25 June 2020
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30 It has been observed that “School feeding is an important social protection
instrument and a component of South Africa's social protection system, but it
receives far less attention than other programmes such as the Chiid Support
Grant.”*! It is perhaps for this reason thal the NSNP was able to slip under the
radar of the core disaster response strategy, when it could have been harnessed

as a central feature of the strategy.

The extent and consequences of child hunger and malnutrition

31 Alongside the intractable challenges of poverty and inequality, South Africa has
an enormous and persistent burden of child hunger and malnutrition. The
national child malnutrition rates are comparable with those in many poorer
“developing” countries. The extent of poor nutrition can be determined in various
ways, including through:

+ self-reporting (e.g. does the household have enough food to eat; do children
miss meatls or go to bed hungry?);

¢ examining the food consumption of househoids (e.g. are people consuming
enough calories to provide sufficient energy for survival and health; are people
consuming sufficiently diverse diets?); and

* measuring physical outcomes that are reliable indicators of malnutrition (e.g.

are children growing at the expected rate?)

* Devereux, S., Hochfeld, T., Karem, A., Mensah, C., Morahanye, M., Msimango, T., Mukubonda, A., Naicker, S., Nkomo, G.,
Sanders, . and Sanousi, M., (2018) Schoot feeding in South Africa: What we know, what we dan't know, what we need o
know, what we need to do. Paper 4. Food Security SA Working Paper Series. Pp.1
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Reported hunger and food insecurity

32 Children who suffer from hunger are at risk of various forms of malnutrition,

33

34

including wasting, stunting, overweight and micronutrient deficiencies. The
Children Count project of the Children’s Institute manitors repofted child hunger
rates each year. According to the most recent national estimates, over 2.1 million
children (11%) lived in households where children were reported to go hungry
because there wasn't enough food.® The highest rates of child hunger are
reported in KwaZulu-Natal and North West. While children hunger rates are
slightly higher in rural areas (12%) than in urban areas (9% of children), the

difference is not great. Food insecurity is prevalent in both urban and rural areas.

Child hunger is an emotional issue that is subjectively reported and not
necessarily a reliable indicator of actual food intake. The fact that the rate of
reported hunger is lower than the rate of food poverty (as an income measure)
and lower than all other measures of food insecurity suggests that the extent of
child hunger is under-reported and the problem is far larger than it appears. It is
usefui, then, also to look at the quantity of food available to households, and the

food sacrifices that are made when there is not enough.

Over one in five households reported that they ran out of money to buy food in
the past 12 months, and one in five were calculated to have “inadequate” or

“severely inadequate” food access.®® Similarly, 20% of households were found

% Stafistics South Afdca (2019) General Household Survey 2018 (raw data}. Children’s Institde analysis available at

httpfichildrencount. ucl.ac zafindicator. php?domain=4&indicator=32

* Statistics South Africa (2019) General Household Survey 2018: Stalistical release,
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to be food insecure in that members had to make food sacrifices by missing

meals.

35 As would be expected, it is the poorest households that are most likely to have
to make food sacrifices. An analysis of inequalities in food security indicators
from the Living Conditions Survey found that, among the poorest 20% of
households, over 60% cut the size of meals, skipped meals or ate smaller
portions and less variety of food because of financial constraints — compared with

2-4% in the top two quintiles.®*

36 A 2016 evaluation of the NSNP found that 4% of learners in surveyed schools
had not eaten at home the previous night and 23% did not eat breakfast® before

coming to school.* In this context the NSNP literally fills the gap.

Dietary diversity

37 The sensation of hunger can be averted by prioritising foods that are filling
because they are high in starch but are not necessarily nutritious. The quality
and diversity of food is important, but healthy diets that include diverse food
groups are expensive to maintain. Nearly half of children in the country live in
households where diets are not sufficiently diverse for good nutrition.3¢ These

children are at risk of micronutrient malnutrition, which is an “invisible” form of

* Sambu & Hall (2019) Poverty and Child Hunger in South Africa: A child-centred analysis of household-leve! survey data. In:
Roelen K, Morgan R & Tafere (Eds} Putting Children First: New frontiers in the fight against chitd poverty in Africa. Stuttgart:
CROP.

* Department of Planning, Monitoring & Evaluation (DPME) and Bepartment of Basic Education (DBE) {2016) Report on the
imptementation Evaluation of the National Schoot Nutrition Programme. Pretoria: DBE.

* Sambu & Hall (2019) Poverly and Chifd Hunger in Soulh Africa; A child-centred analysis of househald-tevel survey data. In:
Roelen K, Morgan R & Tafere (Eds) Putting Children First: New frontiers in the fight against child poverty in Africa. Stuttgart:
CROP.
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malnutrition and often goes undetected. Micro-nutrient deficiencies make

children more susceptible to diseases.

38 National data on the extent of micronutrient deficiencies in children are scarce.
The SANHANES study conducted by the HSRC found that 44% of young children
were vitamin A deficient in 2012. Consumption of fruits and vegetables that
provide vitamin A is particularly low in poor, rural and informal households. In the
poorest quintile only one in six children lived in households where fruit was

consumed.

39 For young children, micronutrient supplementation is done through public health
facilities. The District Health Information System records that the Vitamin A
coverage for children under 6 years was 54% in 2017/18.3" it is not possible for
health facilities to reach the same numbers of older children, as older children do
not attend clinics as much as young children. The NSNP can filf the gap for
children of school-going age. it aims to provide a cooked meal each day,
contributing 35% of the recommended daily nutritional intake and varying the
weekly menu fo ensure a range of food groups, including fruit. This is an
important contribution to supplementing inadequate and imbalanced diets
amongst school-going children. The NSNP also includes an educational

component to build awareness of the importance of healthy diet.

¥ Hall K, Sambu W, Almeleh C, Mabaso K, Giese S and Proudlock P (201 9} South African Early Childhood Raview 2010,
Cape Town: Children's Institute, Universily of Cape Town and liifa Labantwana
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Stunting

40  Child stunting rates are persistently high in South Africa. A child is stunted when
they are too short for their age compared to healthy children in the same
reference population.®® Other commonly used anthropometric measure of under-
nutrition are wasting (low weight-for-height) and underweight (low weight-for-
age). There has been a decline in the rates of child wasting and underweight in
South Africa, while at the same time rates of overweight and obesity among

children have increased.®®

41 Whereas weight can fluctuate and measures of underweight may signal acute
short-term under-nutrition, stunting is an indicator of chronic malnutrition. It is
directly linked to poverty, household food insecurity and poor quality of diet over

the long term.

42 The most recent nationally representative estimate of child stunting is from the
South African Health and Demographic Survey (SADHS) of 2016, which found
that 27% of children under 5 years were stunted. In the poorest 20% of
households, 36% of children were stunted. Direct comparisons of child stunting
over time are difficult, because of differences in methodologies and sampled age
groups, but what is clear is that under-5 stunting rates have remained high, at
between 20% and 30%, for the last two decades. Stunting rates vary across
provinces, with the highest rates recorded in Gauteng and the Free State (34%

each), and higher rates amongst children in rural and poor households.

* World Health Organisation...
* Stats SA (2017) South Africa Demagraphic Health Survey 2016
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43 The approximately 1 million children under five years who were found to be
stunted in the 2016 SADHS would by now be entering the formal schooling
system. Although stunting that occurs early in a child’s life has usually been
regarded as a chronic and irreversible condition, recent evidence suggests that
it may indeed be reversible with the right nutrition. Evidence from South African
studies suggests that school feeding can improve children’s nutritional status and
that the inclusion of breakfast as an additional meal in the NSNP could make a
statistically significant impact on stunting rates® The fact that schools already
offer breakfast or at least aim to have learners fed before 10am, and that in some
provinces (for example Gauteng) there is an additional snack during the day —
so effectively two meals ~ suggests that the NSNP is already providing vital
meals. Stopping the programme, particuiarly in a time of economic crisis, would

have a particularly detrimental effect on vulnerable children at risk of malnutrition.

Social determinants of health

44 It is important to consider the social determinants of health. Poor quality living
environments confribute to under-nutrition and stunting: for example, in contexts
where households do not have access to adequate water and sanitation, where
water drainage and refuse collection services are inadequate, where children are
exposed fo high levels of pollution, children are at greater risk of gastro-intestinal,
parasitic, respiratory and other infections which, if frequent or severe, can

exacerbate malnutrition.

* Dgversux, S., Hochfeld, T., Karriem, A., Mensah, C., Morahanye, M.. Msimange, T., Mukubanda, A., Naicker, S.. Nkomo, G.,
Sanders, D. and Sanousi, M., (2018) Schoot feeding in South Africa; What we know, what we don't know, what we need to
know, what we need to do. Paper 4. Food Security SA Working Paper Series.
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45

46

Just as children are disproportionately concentrated in households that are
income poor, so they are also more likely than adults to live in households without
adequate services. Thirty percent of all children (5 million) and 56% of rural
children do not have piped water even to the yard of the home where they live.
Apart from the health and security risks to children who need to fetch water, this
would make regular handwashing in clean water particularly challenging. A fifth
of all children (and 36% in rural areas) do not have adequate sanitation in their
home or on site. The level of sanitation that is defined as adequate in South
Africa includes a ventilated pit latrine, but not an unventilated one. Over four
million children therefore make use of inadequate forms of sanitation {pit toilets,
buckets, open veld, etc) and/or must travel beyond their home to use shared

toilets. in these contexts, children’s health and nutrition are at risk.

Poverty, living conditions, nutrition and health are all interrelated. Children who
live in poor conditions and receive poor diets are more likely to be malnourished.
Children who are mainourished are in tun more likely to contract infectious
diseases because their immunity is compromised. Although malnutrition is
seldom recorded as cause of death, it underlies around 60% of all child deaths
that ocour in hospitals*' and almost a third of children who die are also severely

malnourished??,

“ Sanders D & Reynolds L {2017} Ending Stunting: Transforming the health systemn so children ¢an thrive. In Jamieson L., Bemry

L & Lake L (Eds) South African Child Gauge 2017, Ghildren's Institute, Universily of Cape Town,

* Bamford .J, McKerrow N, Barron P, & Aung Y (2018) Child mortality in South Africa: Fewer deaths, but beller data are needed.

South African Medical Jaurnal, 108(Supplement 3}, $25-832.
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Link between nutrition and education.

47  The relationship between nutrition and education is well-established: healthy and

48

well-nourished schoolchildren learn better. Malnutrition not only has severe
consequences for the physical heaith and survival of children; it also affects their
cognitive development and learning outcomes. Those who are undernourished
do not have the same potential for learning as well-nourished children. lron
deficiency anaemia can lead to slow development, impaired motor and cognitive
functioning and poor academic performance among children.*3 Vitamin A is not
only necessary for a strong immune system and recovery from iliness; severe
vitamin A deficiency can cause eye damage and is the leading cause of
childhood blindness. The NSNP, which delivers micronutrients through its
inclusion of protein, vegetables and fruit, holds a positive benefit for children’s
development and learning in the school environment, contributing to better health

and the realisation of their right to basic education.

School feeding programmes are found to be most effective in terms of nutrition
and cognitive development in contexts where malnutrition is prevalent, as is the
case in South Africa. A global review of school feeding programmes in the
context of crises shows that they have positive effects on both participation and

learning levels4,

3 Sanders D et al (2019) The tripte burden of malnutrition in childhood: Causes, pelicy implementation and recommendations.

in: Shung-Kind M et al {Eds) South African Child Gauge 2019: Child and Adolescent Health.

44 UNICEF (2020} A rapid review of economic policy and social proteclion responses to health and econamic crises and their

effects on childrea: Lessons for the COVID-19 pandemic response. UNIGEFE Office of Research — lnnocenti Working Paper
WP 2020-02, June 2020.
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49  There are various theories of change attached to the NSNP, which are well
outlined in a paper by Stephen Devereux and colleagues.®® The first is that it
contributes to food security and nutrition, improving the nutritional status of
children from poor families that are unable to feed them adequately. However,
the extent to which school feeding programmes can enhance learning through
genuine improvements to nutrition depends on the quality, quantity and regularity

of the food provided.

50 Even if the content of the school feeding programme is not highty nutritious, it
can still contribute to the learning objective (the second theory of change) by
reducing feelings of hunger and promoting attentiveness (in line with the notion
that “you can't teach a hungry child”), as well as incentivising attendance and, if
food is served early in the day, punctuality. This second objective, the alleviation
of short-term hunger, remains relevant in the context of Covid-19, even if children

are not actually attending school.

31 The third theory of change is that the combined effects of improved food security
and education contribute to poverty reduction in the longer term, because
children will have better labour market prospects. This is only likely to be realised
if both the quality of education and the quality of nufrition are of sufficient

standard.

52 Afourth theory of change relates to employment, if jobs can be created for local

community members o manage and prepare food. The NSNP is supported by

5 Deveraux, 8., et al (2018) Schook feading in Scuth Africa: What we know, what we don't know, what we need to know, what
we need to do. Paper 4. Food Securty SA Warking Paper Series.
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over 50,000 food handlers, most of whom are women. This is an important
contribution to livelihoods — an aspect of the NSNP closure that has not been

address in the papers.

53  The fifth theory of change relates to agriculture. Although the promotion of local
food production is one of the objectives of the NSNP, the impact of the NSNP
closure on the survival of food gardens and on the livelihoods of local producers

is beyond the ambit of this case.

94 The idea that nutrition and education cannot be separated extends beyond
immediate educational outcomes; it is central to the concept of human capital
development. The World Food Programme proposes scaling up school health
and nutrition, on the basis that poverty, hunger, malnutrition, health and
educational outcomes are all interlinked, and that school feeding programmes
not only contribute to individual development but also to societal advancement.
“‘Investments in human capital development of children are among the most
effective and productive investments that countries can make. Failing to invest
in a well-nourished, healthy and educated population undermines growth and
economic development.™® The WFP also argues that school feeding schemes
can be used as strategic interventions to mitigate crises and can, when needed,
rapidly expand their role as social safety nets to provide protection for vulnerable

children and, by extension, their households.

“® Warld Food Programme (2020) A Change for Every Child: Partnering to scale up school health and nutrition for human capital.

WFP School Feeding Strategy 2020-2030. Pp.4
E ;'
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55 The NSNP is not solely responsible for addressing under-nutrition in learners. It

56

is an essential component of a package of programmes and interventions
delivered by a range of government departments to ensure that children receive
the nutrition they need. Other components of the package inciude social grants
{(Social Development), promotion of breastfeeding (Health), food fortification
(Health), nutritional supplements (Health), growth monitoring and promotion
(Health), VAT zero-rating on a basket of staple foods, and the sugar tax

{Finance).

The reach of the NSNP (to over 9 millien children) and the Child Support Grant
(to nearly 13 million children) make these two the state’s most successful poverty
alleviation programmes for children. Any proposal to suspend or reduce the
NSNP will have substantial negative consequences for children's health, nutrition
and education and should therefore be preceded by a child impact assessment.
If a suspension or reduction is necessitated to protect children from serious harm
such as an infectious health pandemic, such suspension should be for the
shortest possible time, adequate mitigating measures should be implemented
prior to it being suspended, and plans for resumption at the earliest possible

opportunity should be prioritised.
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The NSNP as an intersectoral programme.

57 The NSNP was established in 1994 as one of the first initiatives of the democratic
government of South Africa”®” It was one of the Reconstruction and
Development Programme's Presidential Lead Projects under the "Human
Resource and Development” programme. Within the broad transformative vision
of the RDP, its purpose was to protect and enhance the human resources of the
country through two linked mechanisms:

o To contribute to the “improvement of education guality by enhancing...

learning capacity, school attendance and punctuality”; and

o To contribute to “general health development by alleviating hunger.” 48

Thus, from the outset, the NSNP has been conceptualised as a poverty
alleviation and human development intervention that operates at the intersection
between poverty, hunger, nutrition, health and educational outcomes. The
association between nutrition and education — a connection that is inherent in the

very name of the NSNP.

58 The programme was initially run as a Primary School Nutrition Programme
(PSNP) under the Department of Health’s Integrated Nutrition Programme, from
1994 to 2003. The vision statement of the INP was “Optimum nutrition for all

South Africans through coordinated inter-sectoral efforts to combat nutritional

7 See, for example, foreword by DBE Director General in: Rendal-Mkosi K, Wenhald F, Sibanda N (2013} Case study of the
National Schoo! Nutrition Programme in South Africa. Report to Partnership for Chitd Development, NEPAD and SA
Department of Basic Education.

* White Paper on Reconsiruction and Development, 1994. Pp.46 [Emphasis added.} Accessed at:
htips:/lwww qov.za/sites/default/files/governmentgazetteid 1 6085.pdf [9;\1
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challenges.” Once again, the intersectoral nature of the programme was

emphasised,

Responsibility for the programme was transferred fo the DBE in 2004, and at the
same time it was expanded to include secondary schools and renamed the
National School Nutrition Programme. Under the DBE the programme grew
rapidly, reaching 70% of schools (including all those in quintiles 1 to 3) by
2010/11, and over 8 million learners by 2011/12. The content of the meals was

expanded from a fortified biscuit or sandwich, fo a cooked meal.®

Formally, the NSNP has three pillars with associated objectives:

o Feeding: to provide nutritious meals to learners;

o Nufrition education: to promote nutritional knowledge and healthy food
choices; and

® Food gardens: to improve food production knowledge and skills, as well

as natural resource protection and school meals.5¢

The NSNP is primarily described in DBE documents as a programme to enhance
educational outcomes, both by promoting institutional access (children will be
incentivised to come to school and be punctual), and by enhancing learning
(children who are not hungry will be better able to concentrate). The landing page
for the NSNP on the DBE website describes the programme in the following

ways:

** Rendali-Mkosi K, Wenhold F, Sibanda N {2013) Case study of ihe National Scheol Nutrilion Programme in South Africa, Report

to Partnership for Child Davetopment, NEPAD and SA Depantment of Basic Education.

 Devereux, 8., Hochfeld, T., Kariem, A., Mensah, C., Morahanye, M., Msimango, T., Mukubonda, A., Naicker, S., Nkomo, G.,

Sanders, D. and Sanousi, M., {2018) School feeding in South Africa: What we know, what we don't know, whal we need to
know, what we need to do. Paper 4. Foad Security SA Working Paper Series.
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The NSNFP aims to enhance the learning capacity of learners through the provision of
a healthy meal at schools. Where it is implemented, the programme has shown to
improve punctuality, regular school aftendance, concentration and the general
wellbeing of participating learners.... It is to provide nutritious meals to learners so as
{o improve their ability to learn....Food provided at school is intended to give learners

energy, to make them alert and receptive during lessons.”!

62  Within the education sector, then, the NSNP is described foremost as having an
educational objective, although the nutritional objective is also contained in its

description, as is the implied relationship between nutrition and education.

63  Within the broader policy context, however, the NSNP is explicitly viewed as a
key component of a broader food and nutrition security strategy. Various efforts
have been made to harmonise and integrate the diverse food and nutrition
interventions in South Africa. A National Food and Nutrition Security Plan was
initiated under the DPME and approved by Cabinet in 2017 as an implementation
plan to give effect to the National Policy on Foﬁd and Nutrition Security (2014)
and to strengthen the coordination and alignment of programmes that address
food and nutrition security.” The plan was explicitly cross-sectoral, requiring the
involvement of multiple departments including the DPME and the departments of
Health, Social Development, Rural Development and Land Reform, and Basic
Education. The NSNP falls within the third of the 6 strategic objectives, namety

‘Expand targeted social protection measures and sustainable livelihoods

5 hitps:thwww. education.gov za/ProgrammesiNationalSchooNutritionProgramme.aspx (accessed 24 June 2020)

¥ Government of the Republic of South Africa (2017) National Food and Nutrition Security Plan for South Afiica 2018-2023.
Version 7 {Cabinet-approved), November 2017.
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programmes”. It is explicitly incorporated as part of the social protection

programme, alongside expanded access to social grants.

Locking and unfocking the NSNP

64 The NSNP was suspended when schools were closed in March and, with the
exception of an emergency school-based feeding programme in the Western
Cape (which might technically be seen as a provincial disaster response rather
than the ordinary NSNP), remained completely out of operation until after schools

wetre reopened on 8 June.

65 The DBE has revised the 2020 school term dates and introduced a phased
process of return to school, with the first group (Grades 7 and 12) returning on 8
June 2020, the second group (Grades 1-3, 6, 10 and 11) on 6 July, and the third
group (Grades 4, 5, 8 and 9) on 3 August.®® The second term ends on 7 August,
so the third group of learners will only get one week of school in this term. It is
estimated that school-going children will have lost between 25% (group 1) and
57% (group 3) of the school days originally scheduled until 7 August, and will
have lost a minimum of between 14% and 33% of the regular academic year

days if there are no further school closures,5*

66 School meals provided through the NSNP are meant to provide at least 30 — 45%

of the recommended daily nutritional allowance. Cutting the meals means that

5 Gazette 43372 of 29 May 2020 as amended by Gazette 43381 of 1 June 2020, Summary of school calendar avaiiable at
hitps:/hwww.dov.za/about-salschool-calendar [accessed 24 June 2020)

% Van der Berg & Spaull (2020) Counting the Cost: COVID-18 schoo! closures in South Africa and its impact on chitdren.

Research on Socioeconomic Policy (RESEP). Stellenbosch University. Stellenbosch.
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learners would have lost a third of their daily nuttitional intake on weekdays
during the periods when they are unable to access the NSNP due to school

closures and phased reopening.

67 A review of social protection responses to economic crisis produced by
UNICEF®® provides a range of useful key lessons for the COVID-19 response,

including the following lessons that are relevant to the role of the NSNP:

¢ Economic stimulus and social protection responses must be child-
sensitive and gender-responsive to achieve sustainable impacts on weli-
being — especially in light of the fact that pandemic planning has typically not
addressed the needs of children. in this regard the report emphasises that
“social transfers and school-based measures (subsidies/meals) are effective in
protecting children’s direct needs — health, nutrition, schooling — in past crises
and mitigate the negative effects, not only in the short term but in the longer
period.” % This confirms that the NSNP is well positioned to play a key role in

the social protection response for children, specifically in alleviating hunger.

« Governments can leverage pre-existing social protection infrastructure —
the evidence shows that pre-existing social protection programmes should be
prioritised as they enable a rapid social protection response during crisis. This
has clearly been the case in South Africa, where for example established social

grants could be increased at the touch of the button, immediately sending

%5 UNICEF (2020) A rapid review of econamic poficy and social protection responses to health and economic crises and their
effects on children: Lessons for the COVID-19 pandemic response. UNICEF Office of Research — innocenti Warking Paper
WP 2020-02, June 2020.

* |bid. Pp.6.
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millions of Rands to the poorest households, whereas the new Covid-19 grant
was plagued with start-up challenges. It is unfortunate that the existing
infrastructure of the NSNP was not maintained during the harshest periods of
lockdown, but it will be important to quickly capitalise on this existing

programme going forward.

o Near-poor or newly poor children must be included in the social
protection response to avoid entrenching poverty among these groups.
The evidence shows that social protection instruments with fixed targeting
criteria tend to exclude newly-poor populations and marginalise immigrants and
other vulnerable groups. The NSNP targets schools within poorer communities
— but then has broad reach within schools, being available to all learners
including children who need nutrition support but have fallen outside the safety
net of the social grant system. Since lockdown started, until 1 June when level
3 began, newly poor children aged 1 to 18 have not been able to apply for the
Child Support Grant (only infants under 1 have been allowed to apply). This
means that these children and their families have not been able to benefit from
the standard CSG amount or the associated caregiver grant. In addition, the
existing exclusion error in the CSG was estimated at around 1.8 million children
prior to lockdown (these are eligible children who had not been able to access
the grant}.5” This makes the NSNP, which will not exclude newly-poor children
or those excluded from the CSG due to its broad targeting mechanism, an

important programme in the social protection response.

% DSD, SASSA and UNICEF (2016) Remaoving barriers to accessing child grants
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e Targeting of social protection responses should be effective and efficient
and not add to the administrative burden — as above, the NSNP’s schooi-
based delivery mechanism means that poverty targeting is not a complicated
or costly exercise. Furthermore, the budget has already been allocated by
National Treasury to the provinces via a conditional grant in the February 2020
budget®®, this conditional grant has not been reduced by the Supplementary
Budget tabled on 24 June 2020°%, and no new budget is required to continue to
provide the programme. It should continue with its broad reach, including all

learners in participating schools.

68 Once schools have re-opened, it is highly likely that some or even many will close
again for periods of time due to Covid outbreaks, as has happened in other
countries and in some of South Africa’s provinces, including Gauteng and the
Western Cape. The Eastern Cape Education Depariment closed 196 schools in
that province within two weeks of their opening on 8 June, including a boarding
school where 200 students and teachers tested positive.t° But the closure of the
physical buildings for teaching does not mean that the education programme has
to stop entirely. Indeed, the Eastern Cape Departmental spokesperson reported
that during the closure “all schools approached their learner support programmes
in line with their contextual and social factors” to ‘ensure that learning could
continue. Where it was not possible for families to receive materials by email,

“parents are encouraged to collect their learner support material from their

% Division of Revenue Act, 2020. Pp.96
5% Adjusted Division of Revenue Bill, 2020 pp 18.
® Dayimani M "132 Eastern Cape schools closed to to Cavid-19" News 24, 22 June 2020. Accessed on 24 June 2020 at

hitps:fiveaw. news24.com/news24/SouthafricalNews! 132-eastern-cape-schools-closed-due-lo-covid-19-
20200622 %isapp=true
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respective schools”, he said.®! This is an opportunity for distribution of food,
during periods when children are not attending school due to temporary closures,

to ensure that nutrition is sustained even when classes cannot happen.

CONCLUSION

69 The NSNP is an established programme that has for many years operated in
almost twenty thousand schools that span the length and breadth of the country.
South Africa has high school attendance rates, consistently around 98%, and
unlike many other socio-economic measures, school attendance does not vary
significantly by income quintile.®? Almost all children, whether rich or poor, make
the effort to go to school. This provides the nation with an opportunity in times of
crisis. Schools are critical points of contact for reaching vulnerable children —
there is no other state service that can connect with children at such scale and

with such regularity.

70 The NSNP is implemented every day during the school term, across large cities,
small towns and rural villages. It reaches into the poorest and most remote parts
of the country. It hamesses the participation of local community members and
contributes to local economies. It is an ideal vehicle to reach the poorest and
most vulnerable learners and their households even while schools are closed or

only partially resuming their teaching operations.

! Dayimani M “132 Eastern Cape schools closed to to Covid-19" News 24, 22 June 2020. Accessed on 24 June 2020 at
https:ifnw . news24. com/news24/SouthAfrica/News/ 1 32.eastern-cape-schools-closed-due-to-cavid-19-
20200622 %isapp=true

5 www,chidirencount.uct.ac.za
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71 The economic impacts of lockdown were readily acknowledged by the state. The

President stated, in an open letter to the nation:

"[ljnequality and unemployment is tearing the fabric of our communities apart. There
can be no greater anguish than that of a parent whose children cry out to them for
food, but they have none to give.... Alleviating hunger is not an act of charity. It is

an imperative for any sociely thal is founded on respect for human rights."®?

72 Entirely new and innovative programmes were rapidly developed to mitigate the
effects of households being plunged into severe poverty. The Covid-19 social
relief of distress grant for the unemployed, for example, had to be designed from
scratch in a matter of weeks, with technical development of digital platforms for
application and payment, and new administrative data systems at SASSA
including mechanisms for inter-departmental verification through linked
databases. The system is far from perfect and is reaching less than a quarter of
the targeted beneficiarieg, and importantly, neither this new grant nor the new
caregiver grant — both of which are temporary - are designed to alleviate child

hunger and mainutrition.

73  The suspension of the vital NSNP simply because it only usually operates during
term time, or for logistical reasons (for example, because the gates of schools
are closed, or more security or PPE equipment is needed, or school transport

systems need to be modified to enable collection) is a waste of an important

® Ramaphosa, G {2020} "Alleviating hunger is nol an act of charity.” Dafly Maverick Opinion Editorial, 20 April 2020. Accessed
at hitps./iwww dailymaverick.co.za/article/2020-04-20-alteviating-hunger-is-not-an-act-of-
charity/?utm medium=emaii&ulm campaign=Afterngon%20Thing%20Monday%2020%20Ap7il%202020%20ABSA&uim ¢
ontent=Afternoon%20Thing%20Monday % 2020% 20Aprii%202020%20ABSA+CID_71805031cdcfd2dea8e76ch56a58616
&ulm_source=TouchBasePro&utm term=Increase%20in%20welfare%20provision%20on%20the% 20cardsitgsc.tab=0 (\EJ’/ ’




opportunity — especially in the context of the broader disaster response which
requires innovation that builds on existing infrastructure, and a departure from

business-as-usual. As education policy analyst Nic Spaull has remarked:

“When one in five children are hungry and rely on these [NSNP] meals for their basic
needs, it is clear that free school meals have become part of the social infrastructure
that millions of South African children rely on. We cannot simply ignore that because of

the logistical complexities involved. "

74 Inlight of what is known about poverty, food insecurity and child hunger, and how
all of these will have been exacerbated in recent months, the curtailment of an
existing programme that delivers nutritious food to children without thorough and
intersectoral consideration of the effects of this decision or ensuring ways to

mitigate or replace it, appears unreasonable.

75 In his open letter, the President reiterated warnings that even when the
nationwide lockdown is lifted, its effects will continue to be felt for some time to
come. South Africa and the world will be faced with recession and long-term
economic fallout and given the entrenched inequalities in our economy and
society, children will be among the vulnerable groups that will bear the brunt of
it. This is the moment to reassert the commitments not only to maintain but to
strengthen poverty alleviation through the soci.ai protection package, including all

the available measures to address food insecurity.

8 Spaull, N (2020) “With schools shut, kids go hungry”. Business Day, 23 March 2020. Accessed at
https://nicspaull.com/2020/03/23/with-schools-shut-kids-go-hunagry-bd-articte!
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76 UNICEF observes that "School feeding programs are among the largest
education-related, in-kind transfer schemes globally and are relatively easy to
scale up in a crisis.”®® At the very least, the NSNP should ensure continuity of its
operations throughout lockdown and beyond, even if this requires some practical

adjustments.
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