IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

Case No. 93 QOO/QO’L)

In the matter between:

#UNITE BEHIND First Applicant
EQUAL EDUCA TNl Tcs o 22° Second Applicant
and '
M0 -2
=1 TO'”N’(AP‘&D-
MINISTER OF TRANSPORT, 5 .= Her First Respondent
PASSENGER RAIL AGENCY OF SOUTH Second Respondent
AFRICA
NOTICE OF MOTION |
i
[
E
PART A: f

TAKE NOTICE THAT the Applicants will apply on Friday 22 December 2017 at

10h00 or as soon thereafter as counsel may be heard for an order in the following

terms:
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The non-compliance by the Applicants with the Uniform Rules relating to

form and service is condoned and this application is heard as one of urgency

in accordance with Uniform Rule 6(12).

Pending the final determination of the relief sought in part B of the notice of
motion, the First and Second Respondents are interdicted from implementing
the following provisions of paragraph 4 of Resolution No.2-1/12/17
purportedly taken by the Second Respondent’s board of control on 1

December 2017 (“Resolution No.2-1/12/177):

“The Legal Panel is suspended with immediate effects (sic)”.

“Any Legal Services sought, must be procured through SCM processes and,
in consultation with the Chairperson of the Board of Control on all matters

relating to the investigations only.”

The Second Respondent is directed to forthwith reverse any steps it has taken

to implement paragraph 4 of Resolution No.2-1/12/17 from 1 December

2017 to the date of this order.

The Second Respondent is directed to file an affidavit within 5 (five) days of
the date of this order detziling all steps taken by the Second Respondent to
implement Resolution No.2-1/12/17 from 1 December 2017 to date and the

steps which it has taken to comply with paragraph 3 of this order.
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5. The Applicant may within 10 (ten) days of the filing of the report provided

for in prayer 4, deliver any affidavits dealing with the contents of the report.

6. Any respondent opposing the application for the relief sought in part A of the

notice of motion is directed to pay the Applicants® costs,

7. Further and/or alternative reliefl,

TAKE NOTICE THAT the affidavit of ABDURRAZACK ZACKIE ACHMAT

together with the annexures thereto, will be used in support of this application.

TAKE NOTICE FURTHER that if any of the respondents intend opposing the
application, they are required to (a) notify Applicant's attorney in writing and (b)
file their answering affidavits, if any, by 17h00 on Wednesday 20 December 2017

and the Applicants shall file their reply theretoby 17h00 on Thursday 21 December

2017.

TAKE NOTICE FURTHER that any respondents opposing this application are

required to appoint in such notification an address referred to in rule 6(5)(b) at which

they will accept notice and service of all documents in these proceedings.
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TAKE NOTICE FURTHER that the Applicant has appointed BCHC Attorneys
(G04 The Gatehouse, Century Way, Century City, Cape Town, Tel: 021 4182196,

Ref: Mr H Cheadle) as its attorneys of record and it will accept notice and service

of all process in these proceedings per email.

D [JCAPE TOWN ON THIS [’gfﬂ\DAY OF DECEMBER 2017

K}gg;lé ATTORNEYS

Applicants Attorneys

G04 The Gatehouse

Century Way, Century City

Cape Town

Tel: 021 4182196

Fax: 021 4182197

FEmail: halton@bche.co.za; liezl@bche.co.za

(Ref: Mr H Cheadle)

To:

THE REGISTRAR
High Court

Cape Town
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And to:

MINISTER OF TRANSPORT
First Respondent

Care of The State Aftorney

4™ Floor Liberty Life Centre
22 Long Street

Cape Town

And to:

PASSENGER RAIL AGENCY OF SOUTH AFRICA

Second Respondent
PRASA House
1040 Burnett Street
Hatfield

Pretoria
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PART B:

TAKE NOTICE THAT the Applicants will apply on a date to be arranged with

the Registrar at 10b00 or as soon thereafter as counsel may be heard for an order in

the following terms:

1. It is declared that the decision of the First Respondent taken on or about 19
October 2017 to appoint an interim board of control of the Second

Respondent is unlawful, inconsistent with the Constitution and invalid.

2. It is declared that Resolution No.2-1/12/17 purportedly taken by the Second

Respondent’s board of control on 1 December 2017 is unlawful, inconsistent

with the Constitution and is reviewed and set aside.

4. The First Respondent is directed to appoint a board of control for the Second
Respondent in terms of section 24(1) of the Legal Succession to the South

African Transport Services Act 9 of 1989 within 1 (one) month of the date of

this order.

5. The First and Second Respondents and any respondent opposing part A

and/or part B of this application are directed fo pay the Applicants’ costs.

6. Further and/or alternative relief.
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TAKE NOTICE THAT the affidavit of ABDURRAZACK ZACKIE ACHMAT

together with the annexures thereto, will be used in support of this application.

TAKE NOTICE FURTHER THAT in terms of Uniform Rule of Court 53, the

Second Respondent must dispatch to the Registrar of this Court, within 15 days. of

receipt of this notice of motion:

(i)  the record of the decisions which the Applicants seeks to have set aside;
together with such reasons as the Second Respondent may desire to give, and

notify the Applicants that it has done so;

(i) The Applicants shall be entitled, within 10 (Ten) days after the Registrar has
made the record available to them, by delivery of a notice and accompanying
affidavits, to amend, add to or vary the terms of the notice of motion in

respect of part B of this application and to supplement their affidavits.

TAKE NOTICE FURTHER that if any Respondent intends opposing the relief in

part B of this application, such Respondent is required to:

(i}  within 15 (Fifteen) days of receipt of the notice of motion, deliver to the
Applicants attorneys a notice of intention to oppose, appointing an address

within 15 km of the office of the Registrar of this Honourable Court at which
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you will accept notice and service of all process in these proceedings; and

(i)  within 30 (Thirty) days of the date of receipt of the notice of intention to

defend, deliver an affidavit in answer to the allegations made by and on

behalf of the Applicants.

TAKE NOTICE FURTHER that any respondents opposing this application are

required to appoint in such notification an address referred to in rule 6(5)(b) at which

they will accept notice and service of all documents in these proceedings.

TAKE NOTICE FURTHER that the Applicant has appointed BCHC Attorneys
(G04 The Gatehouse, Century Way, Cemntury City, Cape Town, Tel: 021 4182196,

Ref: Mr H Cheadle) as its attorpeys of record and it will accept notice and service

of all process in these proceedings per email.

DATER A PE TOWN ON THIS dyﬂ;)AY OF DECEMBER 2017.

BC‘H@/ATTORNEYS
Applicant’s Attorneys

G04 The Gatehouse
Century Way, Century City

Cape Town
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Tel: 021 4182196

Fax: 021 4182197

Email: halton@behe.co.za; liezi@bche.co.za
(Ref: Mr H Cheadle)

To:

THE REGISTRAR
High Court

Cape Town

And to:

MINISTER OF TRANSPORT
First Respondent

Care of The State Attorney

4t Floor Liberty Life Centre
22 Long Street

Cape Town

And to:

PASSENGER RAIL AGENCY OF SOUTH AFRICA
Second Respondent

PRASA House

1040 Burnett Street

Hatfield

Pretoria
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

Case No.
In the matter between:

#UNITE BEHIND First Applicant
EQUAL EDUCATION Second Applicant
and

MINISTER OF TRANSPORT First Respondent

PASSENGER RAIL AGENCY OF SOUTH Second Respondent

ATRICA

FOUNDING AFFIDAVIT

I, the undersigned

g
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ABDURRAZACK ZACKIE ACHMAT,

do hereby affirm and say:

INTRODUCTION

[w—y

I 'am an adult male, a member of the Organising Secretariat of the First
Applicant, #UniteBehind whose offices are at the 6" Floor, Constitution
House in Cape Town. I am duly authorised to make this affidavit and bring
this application on behalf of the applicant. 1 attach in this regard marked
‘ZAY’ a copy of the applicant’s resolution in terms of which its Organising
Secretariat is mandated to undertake all steps necessary to institute these
proceedings. I am a member of the UDF Veterans, one of the applicant’s

affiliates.

The facts deposed hereto are within my personal knowledge, save where the
context indicates otherwise, and are true and correct. Where I rely on facts
relayed to me by others, [ refer where possible to their confirmatory affidavits
filed herewith. Where I refer to statements attributed to the Minister of
Transport or other members of Cabinet reported in the media, I have no
reason to believe that they have been inaccurately reported and believe that
they have been accurately reported. I respectfully submit that any facts that

are not in my personal knowledge and are unconfirmed are consistent with




and corroborated by documents or other evidence, and are in any event
admissible under section 3 of the Law of Evidence Amendment Act 45 of
1988. Legal submissions are made on the advice of the applicant’s legal

representatives.
PURPOSE OF THIS APPLICATION

3 Thisis an urgent application for interim relief in consequence of the Minister
of Transport’s unlawful and unconstitutional appointment of ‘an interim’
Board of Control for the Passenger Rail Agency of South Africa (‘PRASA”)

and the unlawful decisions taken by this interim BOC.

4 The Minister’s power to appoint a Board of Control (‘BoC’) for PRASA
derives from section 24(1) of the Legal Succession to the South African
Transport Services Act 9 of 1989 (‘the Legal Succession Act’), which

stipulates that:

The affuirs of the Corporation shall be managed by a Board of Control of
not more than 11 members including the chairman, who shall be appointed

and dismissed by the Minister.'

5 On 19 October 2017, the Minister of Communications announced that
PRASA has an interim BoC consisting of the following four persons:

Advocate Tintswalo Annah Nana Makhubele SC, Dr Natalie Skeepers,

-



Professor John Maluleke and Magdalene Reddy. There is no provision in the
Legal Succession Act for the appointment an ‘interim board’ and accordingly
the BoC is unlawfully appointed. Further the number of members of the BoC
falls far short of that stipulated in section 24(1) read with section 24(2) of the

Act and therefore the BoC is improperly constituted.

On 1 December 2017 the interim BoC convened a special meeting at the
PRASA Corporate Office in Hatfield in Pretoria, at which various resolutions
were taken. The contents of the resolutions and their implications are dealt
with more fully below. The applicant contends that the resolutions taken by
the BoC are unlawful for the reason that they were taken by an ‘interim’ BoC
that was unlawfully appointed and is improperly constituted; and further on
the grounds that the resolutions themselves are unreasonable, irrational and

accordingly unlawful.

It is for these reasons that the applicant also seeks orders declaring the
resolutions of the interim BoC to be unlawful, and interdicting and

restraining the respondents from implementing the resolutions so taken.

In this affidavit I deal in turn with the parties, the applicant’s standing and
interests, the role of PRASA, the facts, and the three main points in this

application relating to the unlawful appointment and improper constitution



of the BoC, as well as the untawfulness of the resolutions taken by the BoC

on 1 December 2017.

THE PARTIES

10

11

The first applicant is #UNITE BEHIND, a voluntary association of people’s
movements, legal, policy and support organisations advocating for justice
and equality. The organisations which make vp #UniteBehind include, but
are not limited to, the Social Justice Coalition, Ndifuna Ukwazi, Equal
Education, AIDC, Right2Know (Western Cape) and UDF Veterans. In
addition, these organisations are supported by communities of faith such as
the Western Cape Religious Leaders Forum and the South African Council

of Churches and the Muslim Judicial Council.

The first applicant is a body corporate with its own legal identity that is
separate from its office bearers and members. It has perpetual succession, is
capable of owning property, entering into contracts and suing and being sued

in its own name,

The first applicant has a Coordination Committee that is its decision-making
body and manages its affairs. The Coordination Committee exercises all the
powers of the first applicant; must lead the first applicant strategically and
decide coalition campaigns based on the mandates through consultation

between the members and the activist forums. The first applicant’s
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15

Coordinating Comumittee delcgates the day-to-day work of the first applicant

to its Organising Secretariat.

The first applicant’s Organising Secretariat has the powers delegated to it by
the Coordination Committee. When mandated to do so by the Coordination
Committee, the Organising Secretariat must conduct litigation by interacting
with the legal teams, the first applicant’s members, affected organisations

and individuals.

A copy of the first applicant’s constitution is attached and marked ‘ZA2’.

On 7 December 2017, the first applicant’s Coordination Committee
mandated its Organising Secretariat to take all necessary steps to institute
these proceedings against the respondents, as set out in the attached
resolution marked ‘ZA1’. As stated previously, I am a member of the

Organising Secretariat,

The second applicant is EQUAL EDUCATION, a mass movement of
learners, parents, teachers, activists and community members striving for
quality and equality in the education system. Equal Education is a registered
non-profit organisation with registration number 068-288-NPO. The second
applicant is also a registered S10(1)(cn) and S18A(1)(a) Public Benefit

Organisation with Exemption Number 930 027 221. The second applicant’s
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Head Office is at the Isivivana Centre, 8 Mzala Street, Khayelitsha. T attach
hereto marked ‘ZA3 the affidavit of the second applicant’s Head in the
Western Cape Ms Noncedo Madubedube confirming the second applicant’s

support for this application.

The resolution of the second applicant’s National Council to institute this

application as a second applicant is attached to *ZA 3’ as *‘NM1°,

The first respondent is the MINISTER OF TRANSPORT (“the Minister?),
whose offices are located at Parliament Building, Parliament Street, Cape
Town. He is served care of the State Attorney, 4 Floor, Liberty Life Centre,
22 Long Street, Cape Town. The Minister is the cabinet member responsible
for the administration of the Legal Succession Act and was responsible for

the unlawful appointment of PRASA’s ‘interim’ BoC.

The second respondent is the PASSENGER RAIL AGENCY OF SOUTH
AFRICA (‘PRASA’), a state owned entity with legal personality established
mn terms of section 22(1) of the Legal Succession Act. PRASA’s principal
place of business is at PRASA House, 1040 Burnett Street, Hatfield, Pretoria.
The second respondent conducts business within the jurisdiction of this Court
and the Metrorail crisis which I refer to in more detail below has impacted

significant adverse impact on rail commuters in the Western Cape Province.

5



19 I turn now to deal with the applicants’ standing and their interest in this

application.

STANDING AND INTERESTS OF THE APPLICANTS

20 The applicants bring these proceedings in terms of section 38 of the

Constitution on the following grounds and based on the following interests:

20.1  Our members have a direct interest in rooting out corruption and state
capture at all levels and specifically in PRASA because this is not only
unlawful, but corruption impacts most egregiously on the fundamental

rights of our members, their families, communities, and, the economy:

20.2  We act on behalf of women and girls who constitute groups that are
especially vulnerable to violence, sexual harassment, assault and even

rape in stations and on trains controlled by PRASA;

203  Weactonbehalf of learners who use PRASA trains and not only suffer
violence and crime but delays on the trains affect their right to

education;

204  We act on behalf of the elderly and people with disabilities who



constitute specific groups vulnerable to violence on trains without
proper security and who are unable to board trains because of age,

disability or infirmity;

20.5  We act on behalf of our members and members of the public who
suffer daily invasion of their physical and psychological integrity when

simply trying to board a train;

20,6 We act on behalf of our worker members whose daily commutes
involve psychological stress; inordinate delays; cancellations; pay
deductions; increased transport costs; result in disciplinary hearings

and even dismissals;

20.7  We act on behalf of PRASA workers at all levels of the organisation
who cannot act in their own names because of fear of victimisation
because they expose corruption, maladministration and malfeasance

from within and outside the organisation; and

20.8  We act in the public interest in a safe, reliable, efficient, accessible,
affordable, commuter rail service operated by Metrorail and governed
lawfully by PRASA using all its resources to this end, by rooting out

corruption and maladministration.

21 The first applicant was formed by a number of activists and organisations




22

23

representing various people’s movements that organise young people, struggle
veterans, queer people, women, workers and unemployed people. Various
organisations and activists involved in the formation of the applicant
acknowledged that over the years their struggles for, among others, women’s
equality, land justice, informal settlement upgrading, equal education, open,
participatory and accountable governance, racial and economic justice and all
the rights in the Constitution were being pursued in an isolated manner. The
applicant was then formed as an association to bring together organisations and
individuals that have worked together for many years on issues affecting mainly

the poor and working class people in South Africa.

The first applicant’s main objective is to realise a just and equal South Africa
that is based on a democracy in which people participate in decisions affecting
their lives; where people share in the country’s wealth; and where the

environment is protected for future generations.

The member organisations of the first applicant include, but are not limited to

the following:

23.1  Alternative Information and Development Centre;

23.2  Centre for Environmental Rights;

23.3  Equal Education;

10



24

23.4  Ndifuna Ukwazi;

235  Right2Know Campaign (Western Cape)

23.6  Social Justice Coalition;

237 Southern African Faith Communities Environment Institute

23.8  Sonke Gender Justice;

23.9  UDF Veterans; and

23.10  Women and Democracy Initiative

In turn, each member organisation of the first applicant has members and a
constituency of its own. For instance, women’s organisations are the
constituency of the Women and Democracy Initiative, and it pursues issues and
injustices affecting women and girls, while Equal Education has as its members
school learners nationally and it pursues causes and campaigns aimed at the
transformation of the education system. Another example would be the UDF
Veterans. They have individual members who were active in the liberation
movement and mass organisations since the late 1960s through the United
Democratic Front (UDF) and its affiliates in the 1980s. UDF Veterans do not

only have an interest in a just and equal South Africa but particularly in

11
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26

ensuring accountable and honest government under the Constitution.

Since April 2017, a number of the first applicant’s constituent members whose
members use Metrorail services daily and who rely on these services for their
livelihoods, have urged the first applicant to take up a campaign that addresses
the governance issues and corruption in PRASA. The central motivation for the
focus on PRASA is because of the severe impact that train delays and violence
have on hundreds of thousands of commuters who are depend on Metrorail
services. Trains are the one mode of affordable transport accessible to many,
mainly Black African and Coloured working class commuters. When trains
are not working because money that is supposed to fix them is stolen,
misdirected or mismanaged, the members of the organisations that make up
#UniteBehind are the ones that lose jobs and many hours of schooling. This
plunges many families, already struggling with poverty and harsh prevailing

socio-economic conditions, further into poverty.

Almost every week in and around Cape Town deaths occur on trains operated
by PRASA due to overcrowding, particularly on the Northern and Central
lines. Women and girls are routinely harassed and sexually assaulted with
no security. Delays lead to learners losing time at school and at home, as well
as exacerbate crime to which learners are particularly vulnerable to. Whole
carriages are at times held hostage and robbed when trains are stopped in-

between stations. These stoppages also result in further injuries when

%
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passengers have to jump-off,

Workers lose income and face threats of dismissal, whilst small businesses
are crippled by absenteeism and late-coming. In short, organisational
dysfunction and corruption in PRASA has and continues to cost lives,
increase the suffering of commuters and their families; and simultaneously

causes serious and major harm to the economy.

The first applicant initiated the #FixOurTrains campaign to address this
systemic violation of the constitutional rights of commuters by PRASA and
Metrorail. The first applicant’s #FixQurTrains campaign has included
consulting experts; legal and transport research; education workshops; public
education; engaging the National Director of Public Prosecutions; the Minister
of Transport; Parliamentary Portfolio Committee chairpersons and members;
engaging the City of Cape Town and the Cape Chamber of Commerce; using

media, social media, protest actions and civil disobedience.

The aim of all our anti-corruption work in relation to passenger rail services is
to ensure justice for PRASA as an institution, its workers and commuters by
demanding that honest investigations continue without delay; charges are
speedily brought against all implicated public and private officials; public
assets are protected by the National Prosecuting Authority; prosecutions are

conducted without fear or favour; convictions are secured and assets are

13
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30

recovered from corrupt businesses; public officials and persons of interest who
benefited from corruption and state capture. These measures against state
capture and corruption are all necessary preconditions to ensure good
governance and efficient operations at PRASA to build a safe, reliable,
affordable, efficient commuter rail service. The first applicant’s #FixOurTrains
campaign has led to whistle-blowers from within State organisations, including
PRASA, approaching the first applicant with information, documents and

reports to support our work.

In all of these circumstances, the first applicant institutes these proceedings
on its own behalf, in the interests of rail commuters who are members of and
whose interests are pursued by the first applicant’s constituent members, and
in the public interest. Later in the affidavit, I address our engagement with

the respondents.

31 Iturnnow to deal briefly with the role of PRASA.
THE ROLE OF PRASA
32 In terms of section 23(1)(a) of the Legal Succession Act, the main object of

PRASA isto ensure that, at the request of the Department of Transport, rail
commuter services are provided within, to and from the Republic in the
public interest. PRASA is obliged to and provides rail commuter services to

millions of people in South Africa. Passenger rail servicesin South Africa are

14
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operatedby PRASA.

Although the primary object and business of PRASA is to ensure that
commuter rail services are delivered in South Africa, PRASA also delivers
long-haul rail and bus passenger services within, to and from the Republic in
the public interest. PRASA's secondary object and business is to generate

income from the exploitation ofits assets.

In terms of section 3 of the Legal Succession Act, PRASA (previously known
as the South African Commuter Corporation Limited) acquired the whole
commercial enterprise of the former South African Transport Services as a
going concern, including all of its assets, liabilities, rights and obligations. In
December 2008, the name of the South African Commuter Corporation
Limited was changed to PRASA in terms of an amendment to the Legal

Succession Act.

PRASA. is a public entity and a national government business enterprise in
terms of the Public Finance Management Act10£1999 ("the PFMA"). It is
listed as such in Schedule 3 of the PFMA. PRASA's sole sharcholderis
the Government of South Afiica, throughthe National Department of Transport

(‘the Department”’).

36 PRASA is a large organization with complex business operations. It consists

15




of three operating divisions (PRASA Rail, PRASA Tech and PRASA Cres)
and two subsidiaries (Autopax Passenger Services (SOC) Ltd and Intersite
Asset Investments (SOC) Limited). It employs almost 16 000 people and has

over 18 000 suppliers.

36.1  PRASA Rail is the largest division in PRASA and is responsible for
the Metrorail commuter services in metropolitan areas, as well as the
long-distance passenger rail services between the major cities,

mcluding regional passenger rail services.

362  PRASA Rail, in tum, operates three business units, namely Metrorail,
Shosholoza Meyl and Premier Classe. It services millions of South
African commuters per annum, which translates i excess 0f448.38

milliontrips perannum.

36.3  PRASA Cres (Corporate Real Estate Solutions) is responsible for
managing PRASA's extensive property portfolio. The core services
are Real Estate Asset Management, Facilities Management and

Strategic Portfolio Projects Management.

36.4  PRASA Technical is responsible for improving and modernizing the

current rolling stock, depots and strategic infrastructure of PRASA.

36.5  Autopax is responsible for the long distance road transportation of
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passengers. It operates two bus services, Translux and City to City,

and a bus hire solution known as Autopax Charters.

36.6  Intersite is the investment arm of PRASA responsible for
identifying commercial opportunities for PRASA for the

fulfilment of PRASA's secondary mandate.

PRASA 1is responsible for substantial assets and public monies. It must
perform its functions in the public interest and in terms of section 37 of the

Constitution read together with section 237.

PRASA is managed by the BoC in terms of section 24(1) of the Legal
Succession Act, which as stated above provides that the BoC shall consist of
not more than 11 members including the chairman, who shall be appointed

and dismissed by the Minister.

How the BoC is to be composed is described in section 24(2), which

stipulates that at least:
39.1  one member shall be an officer in the Department of Transport;
39.2  one member shall be an officer in the Department of Finance;

39.3 one members shall be an officer in the Department of State

17 \%&
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Expenditure;

39.4  one member shall be nominated by the South African ILocal

Government Association (‘SALGA’); and

39.5  three of the members shall have expertise and experience in the

management of a private sector enterprise.

The clear purpose of the provisions of the Act in the composition of the BoC is

to ensure that it consists of persons that will further the aims of PRASA.

The BoC is vested with the power and authority to lead, control, manage and
conduct the business of PRASA. It is the accounting authority in terms of the
Public Finance Management Act 1 of 1999, with the responsibility to
exercise the duty of utmost care to ensure reasonable protection of the assets

and records of PRASA.

The duties of the BoC are elaborated upon in its Shareholder’s Compact
(2016-2017), a copy of which is attached hereto marked ‘ZA4’. T highlight

the following;

42.1  The BoC's primary responsibility is to ensure that PRASA
complies with the obligations imposed by laws and regulations

that are applicable to it.

18




42.2  Compliance with regulatory requirements is also the responsibility

of the BoC.

42.3  Board members have a duty to PRASA. They have the ultimate
responsibility for PRASA's performance and are not mandated

delegates or servants of any of its stakeholders.

43 PRASA also has a Group Chief Executive Officer (‘GCEQ’) who is
responsible for, among others, maintaining and implementing a system of

procurement which complies with section 217 of the Constitution and section

51(1)(a)(iii) of the PFMA.

44 1 turn now to deal with the relevant factual background to place the relief

sought in this application in its proper context.

RELEVANT FACTUAL BACKGROUND

45 PRASA's erstwhile BoC was substantially replaced in August 2014, after
which a new BoC was reconstituted. When the BoC was reconstituted in

August 2014, most its members were replaced.

46  The Minister appointed most of the members of the reconstituted Board for

a fixed period until 31 July 2017.

19
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43

The new BoC, under the leadership of Mr Popo Molefe as chairman, sought
to investigate numerous incidents of alleged corruption, criminal conduct and
other irregularities relating 1o many tenders issued by PRASA. There arose
directly out of reports prepared by the Public Protector and the Auditor-
General in August 2015 (discussed below). In this regard there were two
main tenders upon which PRASA’s investigations focussed and treated as
priority, due to their seriousness and magnitude and the need expeditiously
to protect a significant amount of public money and property that may be the

proceeds or instruments of crime. These were:

47.1  first, the installation of integrated security management access
systems in stations across the country both preceding and following

the 2010 World Cup. I refer to this as the Siyangena contract.

47.2  second, the purchase in 2013 of some 70 locomotives, to which 1

refer as the Swifambo contract.

The contracts that were concluded as a result of these two tenders have a

combined value of in excess of R9 billion. I summarise them below.

The Sivangena contract

20 f;g
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The procurement process for the provision of integrated security
management access systems at stations resulted in the award of contracts to

Siyangena Technologies (Ptv) Ltd ('Siyangena').

Initially Siyangena was appointed as a nominated sub-contractor to
contractors appointed to upgrade two stations (Nasrec and Doornfontein) in
anticipation of the Confederations Cup that preceded the 2010 Soccer World
Cup. Just before the 2010 Soccer World Cup PRASA purported to 'extend'
Siyangena's scope of work, although Siyangena did not have a direct contract

with PRASA, to seven further stations.

In late 2010 / 2011 PRASA and Siyangena concluded a contract for the
installation of the systems to a further 62 stations with a contract value of
some R1, 95 billion. This contract was preceded by a closed tender where

there was no reason to issue a closed tender.

In 2014, and pursuant to a new procurement process that commenced in 2013,
PRASA and Siyangena concluded a contract to upgrade a further 151
stations, with a contract value of some R2, 5 billion. The award of the
2010/2011 and 2013/1014 tenders and contracts are the subject of recent

review proceedings.

The review, which I refer to as the Siyangena review, is based on a number

of irregularities in the appointment of Siyangena and allegations of possible
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corruption against the former GCEO of PRASA, Mr Lucky Montana and the

former Project Manager of this project Mr Luyanda Gantsho.

The irregularities concern a failure to follow PRASA’s Supply Chaim
Management Policy (‘the SCM Policy’) and proper procurement legislation.
One of the contacts in issue in the review was investigated by the Public

Protector and she made a finding of maladministration and improper conduct.

The review application was dismissed on the basis of the lateness in
instituting the proceedings under the promotion of Administrative Justice
Act. T am advised that PRASA has instructed attorneys to reinstate the review

proceedings afresh.

The Swifambo contract

56 The locomotives tender culminated in the conclusion of a contract with

Swifambo Rail Leasing (Pty) Ltd ('Swifambo') for the purchase of 70 diesel-
electric and hybrid locomotives for a price of some R3.5 billion, subject to
exchange rate fluctuations due to risk PRASA assumed. The price has been

subject to heavy increases due to exchange rate fluctuations.
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57 PRASA and Swifambo concluded the contract on 25 March 2013. PRASA

58

instituted review proceedings inter alia to declare the contract void ab initio,

the tender process and contract unlawful and have the tender award set aside.

In a scathing judgment by Francis J, a copy of which I attach marked “ZA5",

the North Gauteng High Court reviewed and set aside the award of the tender.

The court found that:

58.1

58.2

58.3

58.4

Swifambo should have been automatically disqualified and should
not have been allowed to take part in the bid and awarded the tender

because it did not have a valid tax clearance certificate.

There was an uncanny inconsistency between the irrelevant
specifications in the tender and the locomotives supplied by
Swifambo’ s subcontractor (the Spanish Voslooh) and that this
caused some members of the Bid Evaluation Committee to suspect
that the tender had been rigged. The inference was therefore

irresistible that the specifications were tailored to benefit Swifambo.

The methodology used in the scoring process was irrational and

unreasonable.

PRASA had failed to obtain approvals required under the PFMA

before awarding the contract.
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58.5  The terms of the contract violated procurement principles under our
Constitution in that they were negotiated after the award of the
tender, did not conform to the criteria laid down in the tender
documentation and were materially different from the ones provided

in the call for tenders.

The events relating to PRASA's adjudication and award of the Swifambo and
Siyangena tenders and contracts took place before August 2014. At the
relevant times, the chairman of the BoC was Mr Sfiso Buthelezi who is now
the Deputy Minister of Finance, and PRASA's GCEO was Mr Lucky

Montana who resigned in 2015.

The Siyangena and Swifambo tenders and contracts have been the subject of
scrutiny by the Auditor-General and Public Protector respectively. More
particularly, scrutiny was given to these and indeed many other matters in the
Auditor General’s financial management report on PRASA dated 31 July
2015 ('the AG's report') and the August 2015 report of the Public Protector
titled 'Derailed. PRASA is accountable to the Auditor General in the
ordinary course. Derailed was described as a report on ‘an investigation into
allegations of maladministration relating to financial mismanagement,
tender irregularities and appointment irregularities against PRASA. '. The

Public Protector prepared ‘Derailed’ after the South African Transport and
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Allied Workers Union lodged some 37 complaints of irregularities, which

were later pursued by the National Transport Movement.

The Public Protector instructed PRASA and other organs of state to take a
series of remedial actions to redress the irregularities identified by her. One
such action was for National Treasury and PRASA to investigate all contract
above R10 million for period of 2012-2015. An extract of from the Public
Protector’s report setting out the remedial action which the First Respondent,
the Chairperson of the PRASA Board and the Acting Group Chief Executive

Officer of PRASA to take is annexed marked ‘ZAG’.

Under the leadership of Mr Molefe’s BoC and in the wake of the publication
of the AG's report and the Public Protector’s ‘Derailed’, PRASA dedicated
substantial effort and resources to ensuring that the numerous irregularities
with PRASA tenders and contracts are properly investigated. PRASA
conducted investigations with the assistance of forensic auditors, forensic
investigators and information technology experts. PRASA ensured that
relevant evidence was gathered and protected. The investigations have to date
uncovered fruitless, wasteful and irregular expenditure at PRASA totalling

approximately R14 billion.

In the process, PRASA has uncovered activity extending well beyond tender
irregularities. The conduct uncovered amounts to suspected national priority

offences and other offences that fall within the remit of the Directorate for

25




64

65

66

67

Priority Crimes Investigation (‘DPCI"), including serious corruption. Large

amounts of public funds are at risk.

As a result, PRASA has filed complaints with and reported offences to the
South African Police Services (*SAPS’) including criminal complaints
regarding PRASA’s award of the Siyangena and Swifambo tenders and

contracts, and surrounding conduct.

SAPS referred the complaints to the DPCI for investigation. These
complaints fall within the DPCI’s constitutional and statutory mandate.
Although the investigations got off to a good start in late 2015, they stalled

soon thereafter.

PRASA has, from the outset, tendered and provided substantial assistance to
the DPCI and NPA in their investigations. In this regard, PRASA made its
own investigative teams available to the DPCI and NPA to assist as required.
PRASA did so to ensure that the complaints could be effectively investigated
and ultimately lead to prosecutions and to ensure that assets that are used in
or are the proceeds of crime can be effectively preserved and protected by

the NPA.

However, the DPCI has failed reasonably to conduct the investigations or
bring them to finality. The DPCI has also failed reasonably to co-ordinate
the investigations with the NPA or to enable the triggering of asset

7
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preservation procedures. The effect is that serious criminality is being left
unchecked, investigations may be compromised and substantial assets are at

risk. This results in immense prejudice to PRASA and the public interest.

As a result of the DPCI’s inaction, in May 2017 PRASA instituted
proceedings in the North Gauteng High Court for an order directing the DPCI
and the NPA to proceed with the investigation of the criminal complaints laid

by PRASA in respect of Swifambo and Siyangena.

Six weeks after the application was launched, the State Attorney acting on
behalf of DPCI filed a rule 7 Notice challenging the authority of Mr Popo
Molefe to launch the application on behalf of PRASA on the grounds that

there was no Board authorization for him to do so.

The DPCI’s interlocutory application is yet to be heard. PRASA’s Heads of
Argument in respect of this application were filed on 7 December 2017,

clearing the way for the matter to be set down on an urgent basis.

On 8 March 2017, Former Transport Minister Dipuo Peters decided to
remove eight directors from the Board of the second respondent including
Mr Popo Molefe. Notices were sent to the directors unilaterally terminating
their directorships with immediate” effect. On 13 March 2017, Mr Popo

Molefe and five other directors brought an urgent application challenging the
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legal validity of the termination of the directorships and the appointment of
an interim board. The High Court granted an order reviewing and setting
aside the termination of the directorships and reinstating them. In addition
the appointment of substitute directors was set aside. A copy of the court’s

judgment in that application is attached marked ‘ZA7’.

As alluded to earlier, whistle-blowers have provided the first applicant with
documentation and information relating to systemic procurement
irregularities and other criminalities at PRASA which I submit exposes a
staggering level of corruption and non-compliance with the constitutional
and legal obligations of the rail transport agency. The first applicant has
provided Groundup, an online community news agency, with many of the
Jeaked reports to publicise these irregularities. Since its inception GroundUp
has exposed the daily crises of security, delays, overcrowding and crime
faced by hundreds of thousands of commuters in Cape Town., I attach marked
‘ZA8’ the most recent GroundUp report relating to the Western Cape rail

commuter crisis and corruption at PRASA.

As stated previously, the terms of office of all but one of the members the
BoC chaired by Mr Molefe came to an end on 31 July 2017. According to a
media report published on 1 August 2017, a copy of which is attached hereto
marked ‘ZA9’, the Minister had notified the BoC of his intention to remove

it in or about June 2017.
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On 18 October 2017, the applicant addressed ﬁ letter to among others, the
Minister, raising various issues of concern in relation to PRASA. One of the
questions asked by the applicant in this letter was when an independent,
efficient, effective and appropriately qualified Board would be appointed for

PRASA. A copy of this letter is attached marked ‘ZA10°,
To date there has been no response to this letter.

The following day on 19 October 2017, the Communications Minister Mrs
Mmamoloko Kubayi-Ngubane announced that an ‘interim board’ had been
appointed for PRASA. According to the announcement, the chairperson of
the interim board is Advocate Tintswalo Annah Nana Makhubele SC, and the
remaining board members are Dr Natalie Skeepers, Professor John Maluleke
and Magdalene Reddy as the remaining board members. This brings the total
number of board members to six. The media announcement is attached
marked ‘ZA11°. That the BoC is not fully constituted is evident from the
statement attributed to Minister Kubayi-Ngubane to the effect that the

process of appointing the BoC was not yet complete,

First, it 1s not apparent to the applicants, nor was it explained in the media
announcement, what an ‘interim’ board is, or what eventuality its interim
nature relates to. The applicants contend that the Legal Succession Act does

not give the Minister the power to appoint an interim board.
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Second, to the extent that the Minister relied on section 24 of the Legal
Succession Act in appointing the BoC, then in that case the board is not
properly constituted and has no standing. I deal more fully with this aspect

below.

Third, given that the coming to an end of the term of office of the previous
BoC was a known fact, it is not apparent to the applicants why the Minister
did not have a fully constituted BoC ready to take over from the erstwhile
BoC from 1 August 2017. The Minister 1s invited to explain to this Court
why to date there is no fully constituted BoC in place to manage the affairs

of PRASA.

On I December 2017, the interim board convened a meeting at which the

resolutions taken included the following:

80.1  That the Acting Group CEO should collate and/or collect all the
investigative reports from the various parties that were tasked to
investigate maladministration in PRASA, both print and electronic
attachment and it should be placed in one safe repository under the

care of the BoC threugh the office of the company secretary;

80.2  The Executive Legel Risk and Compliance must hand over all the

litigation files relating to contract and/or contractors, emanating from
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80.3

80.4

80.5

80.6

the investigations to the office of the company secretary. The
litigation files submitted should be accompanied by a progress report

on the status of the matter before Court;

Finance and the Legal Department should provide the Board with a
detailed statement of account for the invoices paid to Werksmans
Attorney. The statement of account and/or the invoices must be
accompanied by the corresponding work done and also should be
linked to the objectives of the investigation as per the instruction

given to Werksmans and/or the terms of reference;

Management should provide a report to the board on the status of the
Legal Panel, and provide reasons why the legal department still uses

a Legal Panel that appears to have expired.

The Legal Panel is suspended with immediate effect;

Any legal services sought must be procured through the SCM
processes and in consultation with the Chairperson of the Board of

Control on all matters relating to the investigations only,

Werksmans Attorneys is the firm instructed by PRASA to represent it in the

Siyangena and Swifambo cases as well as the mandamus application against

the DPCI. I understand that Werksmans has been on PRASA’s panel of
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legal service providers since about 2014, when it and other law firms were
appointed to tha_t panel. In its capacity as PRASA’s attorneys of record,
Werksmans has been intricately involved not only in the three cases to which
I have made mention above, but also in the forensic investigations conducted
by forensic auditors for the purposes of collecting information and placing it
before the DPCI to secure criminal prosecutions from the corruption in

PRASA.

A copy of the above resolutions taken at the special board meeting is attached
hereto marked ‘ZA12’. We invite the Respondents to provide any advice
received internally or externally, to allow them to make these rather 1ll-
informed resolutions or to show that they have been briefed by the previous

board under Mr Molefe and his previous board as a whole.

On 8 December 2017, the first applicant’s attorneys addressed two letters,

one to the Minister and the other to the chairperson of the interim BoC.

In the letter to the Minister, a copy of which is attached hereto marked
‘ZA13’, the first applicant drew the Minister’s attention to the fact that there
is no provision in the Legal Succession Act for an ‘interim board’, and
accordingly that the interim board was unlawfully constituted. The first
applicant demanded that the Minister undertake to establish a lawfully

constituted board by close of business on 11 December 2017. There was no
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response to this letter. As far as I am aware, the first applicant’s demand for

the appointment of a fully constituted board has not been acceded to.

In the letter that was addressed to the chairperson of the interim BoC, a copy
of which is attached marked ‘ZA14’, the first applicant in essence asserted
that the resolutions taken by the interim board were unlawful and

unreasonable for the reasons that:

85.1  no provision is made for the appointment of an interim board in the

Legal Succession Act; and

85.2  the BoC was not properly constituted in accordance with section 24

of the Legal Succession Act.

The first applicant also expressed its apprehension that the board’s
resolutions were aimed at achieving a situation whereby the litigation was
suspended, the instructions were withdrawn from the attorneys representing
PRASA in the litigation, their fees and disbursements be paid In order to
recover all the confidential investigation reports and documents, and keep
these reports from being disclosed in court. I submit that the applicant’s fears

in this regard are well-founded.

I draw the court’s attention in this respect to the findings of the Public

Protector at page 20 of Report marked ‘ZA7’ in which it is stated that her
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investigation team experienced immense difficulty in piecing together the
truth as ‘information had to be clawed out of PRASA management’ and that
certain procurement related documents submitted by PRASA management
as evidence were incomplets and of doubtful authenticity. Furthermore, in
his founding affidavit in the Siyangena litigation, an extract of which is
annexed marked “ZA15”, the former chairman of the PRASA Board had
stated that “in some instances PRASA's records were concealed, spirited
away or destroyed and it was only through the interaction and assistance of
the investigators, particularly the access to PRASA's electronic data base,

that many of the facts set out in this application were discovered.”

The applicants accordingly required an undertaking from the chairperson that
the interim board would not proceed with the implementation of the
resolutions taken on 1 December 2017, failing which these proceedings

would be instituted.

A response was received on 11 December 2017 from a firm purporting to act
on behalf of PRASA. A copy of this letter is attached marked ‘ZA16°. Save
to state the essence of the response was to deny the substance of the BoC’s

resolution, its remaining contents is self-explanatory.

I now proceed to deal with the interdictory and review relief sought in this

application.
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PART A: INTERIM

91 Part A of this application is an urgent application for the following

substantive relief:

01.1

an interim interdict pedente lite restraining the respondents from
implementing the resolutions of the interim BoC taken at its meeting
of 1 December 2017 that PRASA’s legal panel be suspended with
immediate effect; and that any legal services sought must be
procured in consultation with the chairperson of the BoC on all

matters relating to the investigations only;

92 Inthis pért, I set out the basis for that relief in the following headings:

92.1

922

92.3

924

Urgency

Urgency;

Clear right;

Irreparable harm and the lack of an alternative remedy; and

Balance of convenience.

93  This matter is urgent as a result of these factors:

35



93.1  The absence of a lawful and properly constituted BoC means that on
a daily basis there is virtually no proper board managing the affairs
of PRASA, and no one taking accountability for its actions and

activities.

93.2 Compliance by a public entity with its constitutional obligations to
procure services in the manner envisaged and required in section 217
of the Constitution and allegations of abuse of power by public
officials which impact negatively on state finances are inherently
urgent matters. For as long as the resolution stands, it can be
implemented at any time to the prejudice of PRASA and the public

interest.

933  If the resolution is implemented, the consequences from the point of
view of fighting corruption and preventing PRASA’s exposure to
fruitless and wasteful expenditure are dire. As I explain in more
detail below, the applicants reasonably apprehend that the
implementation of the resolution relating to the suspension of the
legal panel will resuit in the withdrawal of the mandates of legal
representatives engaged in the Siyangena and Swifambo litigation. I
submit that this will undermine the efficacy of the remedial action

ordered by the Public Protector.




Clear right

94  First, the applicants have a clear right to the relief sought in Part B. For the
reasons explained below, the decisions of the Minister and the board were
irrational and unlawful. The applicants have a clear right to the proper
exercise of administrative powers by the Minister, who exercises public
power and whose decision in regard to the appointment of a BoC for PRASA

is subject to administrative justice.

95 Second, it is in the public interests that the affairs of PRASA be properly

regulated by a lawfully appointed and properly constituted BoC.

96 Third, it is of paramount importance that corruption in PRASA be exposed
and prevented. In this regard, this Court has previously held that: ‘The public
has an interest to fight the dep rooted corruption in the country because it
compromises the democratic ethos, the institutions of democracy and gnaws

at the rule of law.’

97 TFourth, the continued governance dysfunction at PRASA at board level
threatens the 1fightS of commuters to human dignity, to life, to security of the
person, to privacy whilst they use commuter trains. If PRASA is
dysfunctional — and it will continue to be for as long as it does not have a

properly constituted board — it will be unable to provide the services that it is
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statutorily mandated to provide to commuters.

98 And if it is unable to do so, the people of South Africa will not receive the

rail commuter services to which they are entitled.

Trreparable harm and no alternative remedy

99 The board’s resolution to suspend PRASA’s legal panel with immediate

effect affects the conduct and progress of the following:

99.1

99.2

The Swifambo case that is currently on appeal by Swifambo to the
Supreme Court of Appeal. PRASA instructed its attorneys to oppose
the appeal. The effect of the resolution made on 1 December is to
terminate the mandate of Werksmans in this matter, which is already
at an advanced stage of litigation, for reasons that are unknown and
unexplained. After the termination of the mandate of Werksmans,
the board could either abandon its opposition to the appeal, or
procure the services of another law firm at great expense to PRASA
as the new firm would have to familiarise themselves with the matter

from the beginning, duplicating costs unnecessarily.

The Siyangena case in which I believe PRASA intends to reinstate
review proceedings. A decision not to proceed with the reinstitution

of the review will have grave implications for the fight against
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corruption. A decision to proceed with the review, in circumstances
where another law firm is engaged will have the same adverse costs

implications I have described above in relation to Swifambo.

993 The forensic investigations currently underway and in which
PRASA’s forensic auditors, under the auspices of Werksmans, are
collecting information arising from findings of the Swifambo case so
that prosecutions can result from what has already been found by the

Public Protector to have been a contract riddled with corruption.

100 The above three matters all concern issues of fundamental public importance.
They concern corruption found by the court and maladministration found by
the Public Protector, by a public body in tenders that will affect the public for
decades to come. The corruption found in the Swifambo case is not merely
about the public purse being used to acquire assets that will be used by the
state or public officials. The public will make use of these locomotives for a
considerable period of time and be directly affected by the benefits of harm

arising from the decision to acquire them from Swifambo.

101 The harm that will be caused if these investigations and litigation are not able
to continue will be immense. It will frustrate all efforts aimed at ensuring
that the corruption and maladministration already found to have occurred,

attract consequences for the officials involved.
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102 Corruption compromises the provision of social goods and basic public
services, directly devastating the lives of people, especially those of the
working-class and poor people. This includes unnecessary increases in the
costs of electricity, water, and transportation. In the case of PRASA
corruption directly disrupts and harms the lives and livelihoods of people

every day.

103 This year close to 500 passengers have died and over 2000 have been injured
according to the Railway Safety Regulator ‘ZA17’. Beyond this terrible cost
of lives, such accidents and crime cost railway operators almost a billion rand
(R961 million). Almost all passengers routinely suffer physical and
psychological harm. It’s estimated that 43% of former passengers (some 248
500) have stopped using Metrorail in the Western Cape over the past four
years ‘ZA18’. On average over 73% of trains are late and around 7% of all
trains are cancelled. However, up to 43% of trains have been cancelled during
certain weeks on the Central Line which services Mitchell’s Plein and
Khayelitsha (which has sometime been suspended entirely), with an overall
800% increase in train cancellations in the Western Cape between 2015 and

2017 *ZA19Y’.

104 PRASA is clearly an institution in crisis. For months it has not had a BoC,
and now has an improperly constituted BoC. Accountability is clearly

compromised. The crisis means that passengers arc consistently missing
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work and losing their pay and leave. Such passengers often lose their jobs as
well. Practically on the ground at train stations nationwide, daily commutes
are characterised by the desperation to get onto a train, which because of
overcrowding, lack of safety and security often leads to the deaths and
injuries mentioned above. These conditions cause commuters {0 run across
the tracks, and hang out of the doors and windows, travel between carriages,
or ride on the rooves of overcrowded and shortened trains. If passengers do
make it to work on time, they will probably get home late, leaving them with
less time for their families, let alone for themselves. Such a lifestyle is prone
to anxiety, stress and depression. Individual houscholds can suffer

catastrophic consequences and the local economy suffers greatly.

105 Despite this, corrupt actors at PRASA, the companies that captured them, and
our public representatives revel in luxury, with no fear of prosecution or
consequences. Resolutions such as the one taken by the interim BoC support

this status guo.

106 In paragraph [130] of his judgment in the Swifambo matter, Francis J found

as follows:

‘Harm has been done in this case to the principle that corruption should not
be allowed to triumph. Harm will be done to the laudable objectives of our
hard fought freedom if I was not to set aside the award. Harm will be done
to all the hardworking and honest people of our land who refrains from

staining themselves with corruption. Harm will been done were I to allow an
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unlawful tender to remain intact. Harm will be done to the whistle blowers
who were able to blow a whistle to members of the reconstituted board. Harm
will be done if the benefactors of the tender were allowed to reap the benefits
of their spoils. Harm will be done to the administration of justice if this award
is not set aside from the onset. Corruption will triumph if this court does not

set aside the tender.’

107 Corruption will indeed triumph if the investigations do not or cannot proceed,
or if the litigation is not allowed to be finally determined by the Courts. So
will fruitless and wasteful expenditure attendant upon securing the services

of other service providers to do the same work.

Balance of convenience

108 The balance of convenience plainly favours the applicants. For the reasons
set out below the board’s resolution was so irrational and unlawful that a
finding that the resolution should be set aside is a virtual certainty. Following
its request for information and reports from management, the only plausible
course of action for the board was to consider these reports first and
endeavour to take a considered decision in respect of the litigation and
investigation in the interests of PRASA, as well as a decision that complied
with PRASA’s Supply Chain Management Policy, as more fully detailed

below. It failed to do so on both counts.

109 The respondents will suffer no prejudice if the implementation of the board’s
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decision is suspended. Indeed PRASA will benefit and the public interest will
be served by a more considered and ultimately lawful course of action on the

part of the BoC.
PART B: REVIEW RELIEF
110 This application seeks to review and set aside two decisions:
110.1 The decision of the Minister to appoint an ‘interim’ board; and

110.2 The Board’s resolution that PRASA’s legal panel be suspended with

immediate effect.
111 The applicants attacks these decisions on several grounds:
111.1 They were substantively irrational;
111.2  They were unlawful; and
111.3 They were unreasonable.

112 The applicants have not yet had sight of the record of these decisions.
Accordingly, it may be necessary to supplement these grounds of review after

the record is provided. The applicants reserve the right to do so.

Trrational
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(a) The Minister’s decision

113

114

115

All public power must be exercised rationally. Generally, rationality requires
a nexus between means and ends: the means must be rationally connected to
the purpose for which the power was exercised. The Constitutional Court
has held that both the process by which the decision is made and the decision
itself must be rational. Not only the decision employed to achieve the
purpose, but also everything done in the process of taking that decision,
constitute means towards the attainment of the purpose for which the power

was conferred and must be rational.

Whenever the Minister considers the exercise of his powers in terms of
section 24(1) of the Legal Succession Act, he must do so in a manner that is
connected to the purpose for which he is exercising that power. That purpose
is to constitute a BoC that has the capability to manage the affairs of PRASA
and perform its further responsibilities as outlined in the Board Charter, The
performance of PRASA depends on the capabilities of its BoC. It is therefore
imperative that when appointing directors, the Minister should ensure that
the BoC is properly constituted, in that at all times the BoC comprises

individuals with relevant and complimentary skills, experience and expertise.

The skills and expertise required and relevant to the BoC are stipulated, in

peremptory terms, in section 24(2) of the Legal Succession Act. As far as [
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am aware, the Minister has not appointed persons with the skills and expertise

required in sections 24(2)(a) to (d).

The BoC is accordingly not properly constituted, and the Minister’s conduct

in this regard is irrational.

A further irrationality on the part of the Minister is the appointment of Adv
Makhubele SC on the BoC at all, let alone as its chairperson. This is because
on 4 October 2017, Advocate Makhubele - a senior counsel who is a member
of the Pretoria Bar of Advocates - was interviewed by the Judicial Services
Commission (‘JSC”) for the position of judge in the Gauteng Division of this
Court. It was reported in the media shortly thereafter that the JSC had
recommended Advocate Makhubele to the President for appointment to one

of the six vacant positions in that division.

Her permanent appointment to the position of judge was announced by the
President on 3 November 2017, when he announced the appointment of
fifteen new judges, including Advocate Makhubele, to serve on High Courts
throughout the country. I am advised that she is required to resume her
position on the bench in January 2018. On 24 November 2017, members of
the Interim BOC met with the Parliamentary Portfolio Committee on
Transport. Advocate Makhubele told the committee that the Interim BOC

was appointed “until further notice” ‘ZA20".
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In her position as a chairperson of the BoC, Advocate Makhubele’s
responsibilities in terms of the PFMA include reporting to the executive
authority — the Minister — and the legislature on various matters as and when
required to do so. Given the separation of powers between the executive, the
judiciary and the legislature which forms an intrinsic part of South Africa’s
constitutional democratic architecture, and the fiduciary responsibility on
every member of a board to avoid all conflicts (real and perceived), Advocate

Makhubele’s position on the BoC is clearly untenable.

1 submit that it can never be rational to appoint to the position of a member
of a board of a strategic state owned entity, and even more so as the chair of
that entity, a member of the judiciary whose independence from the other

arms of government must of necessity be sacrosanct.

(b) The ‘interim’ BoC’s resolution

121

122

The applicants contend that the resolution of the interim board to suspend

PRASA’s legal panel with immediate effect was irrational.

At the board meeting of 1 December 2017 at which the board took the

resolution, it had also resolved that:

122.1  all litigation files relating to the contract/ contractors and emanating

from the investigations be handed over to the office of the company
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secretary accompanied by progress reports on the status of the

matters before coutt;

122.2 a statement of account and invoices in relation to payments made to
Werksmans must be prepared accompanied by information regarding

the work done linked to the objectives of those investigations;

122.3 management is to provide a report to the board on the status of the
legal panel and provide reasons why the legal department was still

using a legal panel that appears to have expired.

But even before the board had been provided with the above information
which would have apprised it of: (a) the progress of the litigation and
investigations; (b) the amounts of money paid to Werksmans and work done
by it; (¢) the status of the legal panel and why it was still being used; and (d)
what course of conduct, given the information requested, was in the best
interests of PRASA, the board proceeded to suspend the legal panel with

immediate effect.

The irrationality I submit is apparent from the board’s own requests for
information and the resolution taken notwithstanding the absence of the
information requested. The board’s resolution was uninformed and

accordingly pre-mature.
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125 Further, the board also resolved that any legal services sought be procured
through SCM processes and in consultation with the chairperson only on

matters of investigation. This resolution too was irrational.

126 These resolutions are irrational for the further reason that the risks to an
organisation such as PRASA of not having a panel of attorneys on a daily
basis do not appear to have been taken into account by the board. They could
not have been, because the board did not have before it the information it had
requested that would enable it to make such an assessment, I am advised
that in PRASA there is always a need for legal advice and representation for
project-related work, and that this need occurs almost daily. Suspending a
panel of legal service provides in these circumstances, and summarily in the
manner in which this was done by the board, leaves PRASA self-evidently

exposed.

Unlawful

(a) The Minister’s decision

127 1have stated above that the appointment of an interim board is not authorised
by the Legal Succession Act. The Minister does not have the power to
appoint an interim board and accordingly his decision falls to be set aside as

unlawful,
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128 Further, when section 24(1) is read together with the provisions of section
24(2) of the Legal Succession Act, it is apparent that what the Act envisages
is that a BoC is to have at least seven members in order to be properly
constituted. As far as I am aware, the interim BoC consists of four members,

and is accordingly not properly constituted.

(b) The interim board’s decision

129 The board’s decision to suspend the panel with immediate effect is also

unlawful.

130 It is unlawful because in terms of section 217 of the Constitution when an
organ of state contracts for goods or services it must do so in accordance with
a system that is fair, transparent, costs effective, competitive and equitable,
A BoC resolution to procure any services with reference to the chairperson
of the BoC is inimical to these very principles, and is not provided for

anywhere in PRASA’s SCM Policy.

131 PRASA’s own SCM Policy, a copy of which is attached hereto marked
‘ZA21°, states the position as aligned with the terms of section 217 of the
Constitution. The Policy states that PRASA will act compliance with section

217(1) of the Constitution when contracting for goods and services.
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Administrative action

132 The grounds of review canvassed thus far apply to all public acts, whether
they are administrative or not. However the decisions of the board and the
Minister fall well within the definition of ‘administrative action’ in section 1
of the Promotion of Administrative Justice Act 3 of 2000. That definition

reads, in relevant part:

‘administrative action’ means any decision taken, or any failure to take a

decision, by-

(a) An organ of state, when-

1) exercising a power in terms of the Constitution or a provincial

constitution; or

(il)  exercising a public power or performing a public function in

terms of any legislation; or

which adversely affects the rights of any person and which has a
direct, external legal effect.’

133 Both the board and the Minister are organs of state. The decisions were taken
in terms of the Legal Succession Act. The decisions adversely affect the

constitutional rights of all who use the services provided by PRASA, and
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they have a direct, external legal effect on them.

134 In addition to the challenges already canvassed based on the general
principles of legality and the rule of law, the applicant attacks the decisions
of the board and the Minister on the basis of section 6 of PAJA. These
grounds of review will also be supplemented when the Rule 53 record is

provided. At present the applicant relies on the following grounds:

134.1 The decisions were taken because ‘irrelevant considerations were
taken into account or relevant considerations were not considered’
(section 6(2)(e)(ii1) of PAJA). The board clearly failed to consider
the very information it had requested before taking the drastic
decision to suspend the legal panel immediately; nor did it consider
the effect on PRASA of not having a legal panel; or the provisions

of its own SCM Policy.

134.2  The decisions were ‘so unreasonable that no reasonable person
could have so exercised the power or performed the function'
(section 6(2)(h) of PAJA). Even if the decisions were not irrational,

they were plainly unreasonable.

135 For these reasons too, the decisions must be reviewed and set aside.

WHEREFORE 1 pray for the relief sought in the notice of motion.
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ABDURRAZACK ZACKIE ACHMAT

I certify that the deponent acknowledged to me that he knows and understands the
contents of this declaration, which was affirmed and signed to or before me at

C—HE Ww N on this L%_ day of DECEW’%EQ\ 2017.

CONMMISSIONER OF AFFIRMATION

Bronwyn Pithey
Commissioner of Oaths
Advocate of the High Court of South Africa
Women’s Legal Centre
7th Floor Constitution House
124 Adderley Street
Cape Town
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