
Equal Education (EE), represented by the Equal 
Education Law Centre (EELC), went to court in 
November 2022 to challenge the creation of 
intervention facilities, as well as the lawfulness 
of collaboration schools and donor-funded 
schools. 

Unfortunately, the judge did not agree with EE’s 
arguments but on 27 February 2024, the Western 

Cape High Court granted us permission to appeal this 
judgment to a higher court. As such, EE is now approaching the 
Supreme Court of Appeal (SCA). 

An intervention facility is a 
residential (in house) facility 
where a learner can be referred 
by the HOD in a situation where 
the learner has been found 
guilty of serious misconduct.

What is an appeal? 
An appeal is a request  

to a higher court to 
reconsider the decision 
that a lower court has 
made. In this case we 
are asking the SCA to 

reconsider the judgment 
of the Western  

Cape High Court

A collaboration school is a type of school allowed by the Western 
Cape Provincial Schools Education Amendment Act (“provincial 
act”) that allows donors to give money to schools on condition 
that their representatives known as school operating partners are 
given 50% voting rights on the School Governing Bodies (“SGBs”). 

A donor-funded school is also introduced by the provincial act 
and allows a donor to give money to a school and because of 
that be given 50% or more voting rights on that schools SGB. 
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What are we asking for in the appeal? 
Our appeal has four main arguments: 

1. PARENT MAJORITY RULE 
 
With collaboration schools and donor-funded schools, there is no guaranteed place for parents or 
learners on school governing bodies (SGBs). The South African Schools Act (SASA) in section 23 says that 
parents must have the majority vote in public ordinary SGBs. The Court agreed with EE that Section 23 of 
SASA applies to SGBs of collaboration and donor-funded schools. Section 23 of SASA, however, does not 
allow for an operating partner or donor to be a member on an SGB. If the parent majority rule applies to 
collaborations schools and donor-funded schools, then the SGB composition of these schools is in conflict 
with what SASA sets out. The court ignored the importance of the parental majority rule by stating that 
section 23 of SASA does not state that there must be a specific percentage of parent representation on 
the SGB. The court ignored the inclusion of the word “majority” in SASA in so far as it pertains to the parent 
representatives on the SGB. 

 
2. TOO MUCH POWER TO DECIDE WHO CAN BE ON AN SGB  
The Court said that one of the solutions is that the Provincial Minister of the Western Cape (MEC) can make 
regulations (law) that determine the remaining membership categories of collaboration schools and 
donor-funded schools’ SGBs. This opens a dangerous door to the MEC operating with wide, uncontrolled, 
and unguided powers. This is against the law because the powers given to an MEC must be guided and 
limited.  
 

3. UNCLEAR QUALIFYING CRITERIA FOR DONORS  
AND OPERATING PARTNERS
In the judgment, the court stated that the definitions of operating 
partner and donor in terms of the Western Cape provincial law is 
enough to determine whether or not a person or organisation will 
be qualified to be a donor or operating partner. We do not agree 
with this because these definitions are weak and do not refer 
to any skills or expertise that these organisations must have or 
contribute to the schools. Donors and operating partners would 
have significant power over an SGB. An ability to bring money to a 
school is not and should not be the only deciding criteria for giving 
them such powers. 

 

4. INTERVENTION FACILITIES: 
FORESEEABLE RIGHTS VIOLATION
 
In relation to intervention facilities, the Court said that our argument was 
premature and that we could not show that anyone has been badly affected 
by either the creation of or by being sent to intervention facilities. EE feels that 
the court is incorrect in relation to this approach as we should not have to wait 
for a learner to be harmed before challenging an obvious and foreseeable 
rights violation. EE still stands by the argument that the provincial law is not 
enough to properly guide the existence and operation of intervention facilities 
in a way that protects the best interests of children.  

 

Operating Partner means 
a non-profit organisation 

that is authorised to place its 
capacity, skills or resources at 
the disposal of a collaboration 

school to empower the 
governing body, school 

management team and 
educators at the school to 

develop systems, structures, 
cultures and capacities 

neceessary to deliver quality 
education

Donor is a person 
who provides funds 

or property to a 
collaboration school 

or donor funded 
public school for 
the purposes of 
improving the 

delivery of education 
in the province.

 
Both sides have filed their written submissions, and as such the court has 
set the matter down to be heard in front of three judges in the Supreme 
Court of Appeal in Bloemfontein on 9 December 2025.What next?


